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EXPLANATORY NOTE. 

A few words are necessary by way of explanation of the aims 
and objects of this publication and of the reasons which made it 
seem desirable. It having been reported to the .Judges that several 
of the older Volumes of the Punjab Record were out of print, the 
question at once arose how be.st to reproduce valuable material and 
at the same time to avoid unnecessary expenditure. It was soon 
found on examination that in the Punjab Record there was especially 
in the oldest Volumes, much matter that had entirely lost any 
value it might have once posse.ssed and it was decided to omit 
this. Further, in order to make the publication as complete as 
possible, it was arranged that it .should not be limited to volumes 
out of print, but .should be carried through on the same lines up to 1900 

inclusive. 

Courts and members of the le^jal profession using these books will 
see that many rulings have been omitted wholly, and that many more 
liave been reproduced only to the extent of their head notes or of head 
notes with extracts from judgments. It can hai-dly be hoped that no 
errors have crept in and this publication must not be taken as a pro¬ 
nouncement by the Chief Court that each and every dictum herein 
retained is certilied as good law, or that all rulings excluded are finally 
pronounced unsound. The conditions under which such a piece of 
work could be done and under which this work has been done render 
impossible any claim to judicial authority for the selections ; but all 
possible care has been taken ^and it is hoped that the books may be 

found useful and adequate. 

The principles on which selection has been made are these :— 

(a) All judgments over-ruled or dissented from by adequate 
authority of the Privy Council or of this Court, all judgments rendered 
obsolete by changes in Statute law, and all judgments so obvious that 
doubt on the points discussed in them is virtually impossible have been 
omitted. 

(61 Rulings have been omitted if the same points have been 
more fully and clearly discussed and decided on the same lines in latter 
rulings. 



(c) Head notes only Imve been printed wlieve the judgments do 
not really illuminate the matter more than the head notes do. 

(d) Head notes important passages in judgments have been 

printed where tliis course, while reducing printing, entailed exclusion of 
no really important dlcfa or obser\ ations. 

Thanks aie due to Atessrs. K. Santanam and Dalip Singh, 
Barristers-at-Law, for the assistance given by them ill ])reparing tlie 
Index and passing the volumes through the Pres.s, 


LnJtorr, Jamtary 1915. 


THE EDITOR. 
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1866 . 

No. 8. 

MAJOR MERCER— (Defendant) —APPELLANT. 

Versus 

Mr. DeCORTANZE— (Plaintiff)— RESPONDENT. 

Secxiriiy—SuxU .— 

Held, that though in the Punjab it was usual to implead both principal and 
surety aud make them co-detendants, yet as they were separately responsible, 
if the creditor elected to sue the principal first and failed to obtain satis¬ 
faction, there was no legal bar to his subsequently proceeding by separate 
action against the surety. 

No. 19. 

Before Roberts, (7.B., and Boulnois, JJ. 

KURREEM BUX —(Plaintiff) —APPELLANT. 

Versus 

SHADEE RAM— (Defendant) —RESPONDENT. 

Claim— Possession of Land, rent-value Rs. 31-8-0. 

Confiscation—Incumbrances.— 

Property absolutely confiscated, and not merely taken possession of by 
Government, on its being deserted, will, on the same being re-granted to the 
former proprietor, be subject to all incumbrances intermediately created by 

the rightful owner, the Government 

Case remanded for second investigation. 

Special appeal from the order of Colonel Hamxlton, Commissioner 
(Civil Judge) of Delhi Division, dated "lUh Jxtly 1865. 

The lower Courts, while recognizing the proprietary right of 
appellant (plff.), have decreed occupancy to defendant (respdt.) 
for six years on his paying a fair rent. 

Appellant urges that the order is contrary to a principle laid 
down in a letter of the Judicial Commissioner, No, 3319, dated 
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25 th July 1861, and claims the power to eject respondent on 
paying him the value of his materials. 

Jitdomknt.—T here is no evidence upon this record to shew 
whetlier the j)roperty in question was confiscated, or only taken 
X.ossession of by the authorities upon its being deserted. But 
there is in the analogous case of this idaintiff rcrcfu.s- Boodhoo, 
decided by the Deputy Commissioner of Delhi on the 9th of 
December 1862, quoted in the judgment of the Commissioner in 
the case now appc.iiled, an authenticated copy of a roobacarry 
of the Deputy Commissioner of Delhi, dated 2 rth June 1860, 
declaring the release of this plaintitrs property to him absolutely. 

It does not appear from that roobacarry, or in any other 
manner, that terms or conditions were imposed on the plaintiff 
when lie claimed his property ; although terms or conditions 
l>roviding for the continuance of any lease granted by the Can¬ 
tonment Magistrate, or any other authority, during the period of 
the plaintiff’s dispossession, might perhaps at that time have been 
imyiosed upon him. 

Nor is there any evidence showing that the plaintiff has rati¬ 
fied, or agreed to ratify, this particular lease, as ho appears to have 
done in the case of Boodhoo already referred to. 

Unless the ground having been absolutely confiseato<l to the 
Government (of which there is no evidence), was conferred anew 
on the iiluintiff by the orders of 27th Juno 1860, the right of 
ownership has never been extinguished. But it is most important 
to ascertain whether any absolute forfeiture took place or not. 
For if such absolute forfeiture did take jilace, the order of 27th 
June 1860 was a re-grant, and the inoperty granted by it was 
necessarily subject to all incumbrances intemicdiately ci'eated by 
the rightful owner—the Government. 

This question of fact, confiscation or no confiscation, has not 
been laised or completely determined. AVe are therefore under tlio 
necessity of remanding this case for a second investigation under 
para. 6, Section TIT, Part II of the Punjab Civil Pi'ocedui'e Code, 
with reference to that point. If the right of ownersliip has never 
^been oxistinguished, there has been nothing to enable the Canton¬ 
ment Magistrate or any other authority to make a lease valid as 
against the plaintiff'. Tins point having been dealt with in the 
case as presented in appeal, there are the materials for arriving at a 
conclusion, and we cannot support the decision of the T.^wer 
Courts, 
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Besides the point already mentioned, it will be also 
necessary for tbe Court to determine, as a matter of fact whether 
the order of 27th June 1860 comprised the ground in litigation. 

Lastly, if there should have been no confiscation, and if the 
plaintiff should accordingly be entitled to recover the tenant 
under para. 12 of Section 21 of the Punjab Civil Code, can 
claim compensation for all improvements. 

This the Court should assess. 

The issues therefore for the Court to try will be—1st, whether 
the property was confiscated : 2ndly, whether it was comprised in 
the order of 27th June : 3rdly, the value of the buildings placed 
upon it by the defendant. 

The last issue need only be tried in the event of the first 
being decided in the negative. 

The District Court will re-try the case in accordance with 
these instructions. 

No. 32. 

Before RohertSj C.B., and Bonlnois, JJ* 

GOOLAM HOSSEIK— (Dependant)— APPELLANT. 

Versus 

IMAM BITX—(Plaintiff)—RESPONDENT. 

Claim —Rupees 150. 

Contrihulion—Damages—Libel—"The equitable rule of contribution, will 
not apply to defendants in a suit for damages for libel. 

Appeal affirmed. Order of Commissioner reversed. 

Special appeal from the order of ^fr. T. D. Forsyth^ Commissioner 
(Civil Judge) of Jullundnr Dmnsion, dated \2th December 1865. 

Mr. Justice Boulnois. —Imam Bux and Goolam Hossein 
were both defendants in the decree, whereof execution was chiefly 
levied against Imam Bux alone. That decree remaining recorded 
against both defendants, it was in no way open to Goolam 
Hossein to get rid of his liability, joint and several, with that of 
Imam Bux. To have appealed against that decree, if erroneously 
made, or otherwise to have obtained its reversal in a regular 
mode, was the only course by which Goolam Hossein could raise 
the question of his having been properly joined as a defendant. 
The leading case of Marriott versus Hampton shows (if authority 
be needed), that a defendant cannot get rid by a subsequent 
action of liability to pay a judgment debt, where the subsequent 
action would be simply trying the question previously decided, 
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and, to prevent subsequent litigation upon decided questions, the 
old rule exists that a record may not be contradicted. 

This case, therefore, stands thus : Imam Bux and Goolam 
Hosseln being jointly and severally liable, or, in other words, 
each liable for the whole amount of the decree, as far as the 
judgment enditor was concerned, Imam Bux paid, under legal 
coniptdsion, the greater part of the judgment debt, and now seeks 
application of the equitable rule of contribution. One of the 
most ordinary instances of the ai)plieation of that rule is, where 
one of two judgment debtors (by the same judgment) jointly and 
severally liable, has been compelled to pay the debt alone, or more 
than what is, in a Court of Equity his share of the debt, the right 
to contribution <loes not*depend on the definition of the share of 
each defendant in the decree. A certain sum is deeroed, there ai'e 
two defendants, and cerfum est quod cortum r<ddi potest. No 
doubt can exist, as there may indeed in the case put by !Macpher- 
son (Civil Procedure, Chap. XXY), when a man establishes his 
right to dues from a certain estate, in which the defendants are 
sharers. The right to contribution cannot in such a case he 
determined unless the shares be assessed, as well as the number 
of shares be given. The amount due from each in proportion 
to his share” must be defined by the decree. There being no 


question of an estate shared by the tlefendants, Imam Bux and 
Goolam Hossein, the decree in favor of htehtab Ivour rightly 
omitted to dt'fine the amounts payable by each, and was rightly 
jnade in so/idnni by the Court of first instance. It may further 
bo remarked that this is not, as seems to have been supix)se<l in 
the Court of tho Olliciating Deputy Commissioi\er, a ease whei'O 
“ A chooses to jiay B’s debt.” Imam Buksh has been legally 
compelled, whether he chose or not, to pay the debt which was 
legally due from Goolam Plossein, and such is precisely the case 
where a payment can be reclaimed from tho pei*son liable. 

Had tho matter rested hero, no doubt Imam Bux would 
have been entitled to contribution, and to that amount of con> 


tribution represented by the excess I'niid by him over his own one- 
half part. But Imam Bux, in order to prove his right to con¬ 
tribution, which is founded on the eii'eumstanees under which 
the money was jiaitl must have put in evidence the deei'oe in tho 


suit against himself jointly with Goolam Hossein. Tlmt suit 
was for libel. If this record is completed, as it must bo com- 
])leted by the atldilion of that deeiw, tho well known exception 
to the application of tho equitable rule of contribution is brought 
forward, and i^ of necessai'y opemtion in this Theire 
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no doubt about the soundness of the principle. There shall be 
no contribution amongst wrong-doers.” It is well expressed in 
“Maepherson on Contracts” at page 31, where it is also said,— 
“Nor can an “action for contribution be maintained by one of 
“ several joint wrong-doers against another, although tlie one 
“ who claims contribution may have been compelled to pay the 
“ entire damages recovered as a compensation for the wrongful 
“ act, for it is held that men will be less ready to do wrong if 
“ they are left to bear all the consequences themselves. ’ 

Imam Bux, in fact, might have been sue«l alone by !Mehtab 
Kour, and tliough this point does not bear upon the ju-osent ques¬ 
tion, it is to be remarked on in connection with the prima facie 
hard-ship upon him. My opinion is that this appeal must be 
accepted 


Mr, Justice Roberts.- -I concur. The Deputy Commis¬ 
sioner’s order is right, and is in accordance with law, but tlie 
grounds on which it is based are erroneous. On the other hand, 
the Commissioner’s judgment contains a true exposition of the 
law up to a certain point, but he has overlooked the important 
fact that the original decree was in a suit for damages for libel, 
and in sucli a case an action for contrib ition cannot be entertained. 


The appeal is decreed 


and the Commissioners order is reversed. 


No. 47. 

Before EohertSj G.B.j and Boulnois, JJ, 

KOKOO MULL— (Defendant)— APPELLANT. 

Versus 

SHEIKH NUTHA— (Plaintiff)— RESPONDENT. 

Claim —Rux^ees 789-1 0. 

Partnership accounts—Pritate settlement .—In a suit founded on part* 
nership accounts, the defence that the accounts have been taken and settled 
between the parties is a good one but it is still open to a partner to shew 
error in the accounts though, the settlement being proved, the onus of 
proving such error would rest with tliC party who alleges it. 

' special appeal from the order of J/r. P. II, EgertoUy Commis¬ 
sioner {Civil Judge) of Amritsar Divisiony daiedXhth Decem¬ 
ber 1865. 

Mr. Justice Roberts. —The parties were partners in tne 
construction of certain public buildings, and plaintiff claimed a 
balance of Rs. 789-1-0. 

Defendant denied the claim, and pleaded that one Ruheeni 
Buksh had settled the account between him and nlaintift nearly 
two years previously. 
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Kuheeni Buksh deposed that on 14th Auf^ist 1863, plaintiff 
and defendant, and others wliose names he did not know assem¬ 
bled at Kokoo Mull’s house in Goordaspur, and he wrote out the 
account which he filed and which was agreed to by both parties. 
Plaintifi declared that he did not agree to the accounts written 
by Kuheein Buksh. Three witnesses, Shibdyal, Jumeet^i, and 
IVIaya Dass, stated that they heard accounts settled, but did not 
know what acc(uints or what shares each held. The first Court ^ 
held that its decision had not been anticipated by a settlement of 
accounts before Buheein Buksh on 14th August 1863. Accounts 

Mere M’ritten and re.jc'cted by phiintiff. 

The Court then on the e\ ideiice before it decided that a sum 
of Bs. 422-11-11 M-as due to jdaintiff, and gave a decree for that 
amount with costs. 

The Commissioner pronounced the case altogether one of the 
most unsatisfactory he had ever seen, and almost doubted 
“ whether i>laintiff should have obtained a decree for any thing 
beyond his share t>f profits in Bs. 220, M'hich is clear, owing to 
his utter neglect to keep ])roiH*r accounts. However the balance 
of evidence is in his favour, and I therefore reject the ap)>eal,* 
Mr. Scarlett, on the i)art of defendant, urges but one plea that 
tile case having been disposed of by the private arbitnvtion of 
Sheikh Buheem Buksh the jurisdiction of the Courts was bari'ed. 

I think that the first Court is the best judge on the evidence 
before it, whether there had been any settlement of aeeoiiuts. 
The Deputy Commissioner has foinul that liis decision had not 
been anticipated by a settlement of accounts bofoix' Buheem 
Bukhsh’s “accounts were written and rejected by plaintiff,” 
It ai>i>eur6 to me that this finding is not inconsistent with tlio 
evidence of Buheem Buksh himself and of tho witnesses Shih- 
dyal, Juniceta, and INIaya Dass, with the account fileil, Tlioie 
docs not u])j>ear to have been such a conclusive and final settle¬ 
ment by Buheem Buklisli as to pieelude the jurisdiction of tho 
Court. 

I he ease lias been investigated in a most i>atieiit and care* 
fill manner by the Dejuity Commissioner, and his division has 
been upheld by Commissioner. 1 would ivjcet this apivah 

]Mu. Jusiich Boulxois.- —itliout refei'eneo to the rules of 
uibitiation and awuid in a suit fouiuliHl on i>artnersliii> accounts* 
the defence that the accounts have Iven taken and settled 

the paitiis is good one. Ibit it is still oivn to a ^virtnet 
to show erroi in the accounts, though pix»of of the settlement is 
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enough to throw on him the burden of proving where they are 
wrong. Both the Courts below have treated the settlement of 
14th August 1863 is wrong. 

On this special appeal it is urged that regard has not been 
had to the defence or plea of settled accounts. But the Court 
of first instance considered the question whether the accounts 
had been settled oi not and the Deputy Commissioner in his very 
cai'eful judgment s'^ates as follows : 

“That decision had not been anticipated by a settlement of 
accounts before Ruheem Buksh on the 14th of August 1863. 
The accounts were written and rejected by the plaintiff. ’ 


The evidence bears out this conclusion ; not only has the 
plaintiff denied that he agreed in the correctness of the accounts 
as stated by Ruheem Buksh, but the accounts are admitted by the 
defendant to have been wrong in one item : moreover the evi¬ 
dence of the defeiulant’s witnesses cannot be relied on. The 
Deputy Commissioner notes that it is very indecisive. There is 
no reason to doubt the correctness of the decision on the 
accounts which wci'C taken by the Court of first instance, and 
passed in review without alteration by the appellate Couit. I 
would reject this axjpeal. 


No 55- 

Before Roberts, and Boulnois, JJ» 
GUNESHA—(Defexdant)— APPELLANT. 

Versus 


BAREE mull— (Plaintiff) —RESPONDENT. 


Claim—O ne-foUrth share of houses, valued at Rs. 300i 


Inheritance—Hindu uidov:—Pcrmissiaeh Possessive — Limitation.-^ 

(Where the sons allow their father's widow to succeed to their father’s estate 
although she is not entitled to succeed by Hindu law), if they agi‘ee to allow 
her a life tenure their cdainis to their inheritance run from the date of her 

decease. 


Special appeal jrom the order o/Jfr, A Brandretk, Commissioner 
{Civil Judi/e) of Lahore Division^ dated 31*i Ortoher 1865. 

Mk. Justice Robeuts.— Plaintiff claims ith share of houses, 
being part of the estate of his father, Saiuditta, who died 22 

years ago. 

Defendant pleiidcd that plaintift and another brother Churtoo 
had separated 50 years ago during their father’s life tune, and tliat 
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in a previous case decided on 21st June 1861 between the parties 
regarding some grain belonging to the estate of theii father, 
plaintiff had made no allusion to this claim. 

The first CWrt decided that as plaintiff had failed to sue for 
these houses either on the death of the father, or on the death of 
his mother, or lastly when he sued for his share of the movable 
property, this claim was unfounded, and dismissed it. 

The Cnmmi.ssioner on aj>peal held that the onus probandi lay 
with dofeiulants, and that as tluw had failed to prove any gift of 
separate prop(;rty to plaintiff which should debar him from a 
share in the pi*(»i>erty left by his father’s widow on her <leccase, 
and as plaintiff' had obtained a decree for a share of the movable 
property, he was entitled to a <leereo for a Ith share in the houses. 

Appellant urges that respondent, Baree iSIull, has l)een sepiir- 
rate for 60 years, and got his share of the real property during 
tlie fathei', Sainditta’s life. 

The case is not very clear, but so far as the facts have been 
found it would seem that respomlent’s claim is not barred. Al¬ 
though Sainditta died 20 years ago, his widow, who died only 10 
years ago, is siiid to have succcetled to the possession of the estate 
of deceased, and although this is not in conformity to Hindoo Law, 

still if the sons agreed to allow her a life tenure, their claims to 

% 

the inheritance wouUl count from the date of her decease. 

I find nothing that would justify any interference with tho 
order of the Commissioner and reject the append. 

Mu. Justice Boulnois.- —The plaintiff' sues for his one-fourth 
share of the inheritiinco left by his father. It cannot bo said 
that this property is joint and undivuled, as ho is ali'eady in 
possession of certain pro])ei’ty, and moreover has i>rcviously suetl 
for part of the iidieritanee. He also is divideil as to sul>sistcnce 
fi’om the rest of tho family. Thert^oro the possession by tho 
others of tho family would have been an advoi'se possession. Since 
the death of the father, who tiled 22 years ago, the mother was 
allowctl to hike the eshite for life, all agreeing to lot her take what 
slie w'as not entitletl to by Hindoo Liw, the effect is the same as 
if she has been entitled. 

Iho point in issue is not whether the house oeeupioil by tliO 
plaintiff was his hy ]uu'ehaso or fell to him as his share of Sain- 
ditta s property—heeauso even if it did fall to him as such pi'oj*er» 
tj, it may not have been in full saticjfaction of all bis rights 
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The question is whether he has received his share in some 
way or other is barred by lapse of time. 

His setting up that he purchased the house, and failing to 
prove it, tends to shew that he has been shared out; but it by no 
means necessarily follows.—Therefore the material question seems 
to be whether twelve years’ possession has been enjoyed by the 
defendants, for if they have been in possession that possession was 
adverse, the property being decidedly not joint. The mother died 
10 years ago, and therefore the plaintiff is not barred. 

The appeal must be rejected. 


No. 59- 

Before Roherts, G,B,, and Boulnois, JJ, 

MAHOMED BUX—(Plaintiff)— APPELLANT. 

PerdOfs 

MUSSUMMAT JEEUNT BEEBEE MEHROO— 

(Defendant) —RESPONDENT. 

Breach of Betrothal contract. 

Betrothal-Parlies to the suiL~^')^en a contract of betrothal has been 
entered into by a parent on behalf of a child, and the contract is afterwards 
broken, the action for damages lies against the parent alone, and not against 
both parent and child. 

Special appeal from the order of Mr. A. Brandreth, Commissioner 
{Ciml Judge) of Rawul Pindee Division^ dated 2\st 

February 1866. 

Mr. Justice Boulnois. —The decree of the lower appellate 
Com-t must be modified so as to bring it into accordance with the 
law declared in para. 12, Section VI of the Punjab Civil Code, 
Part I. The decree of the Court of first instance being altered as 
to the parties, and reduced to the amount of Rs. 80 which is 
amply sufficient for the damages incurred, and to compensate a 
man in the plaintift’s class of life. The decree must be against 
the mother alone, according to the law declared in the chai^tei 
quoted above. The plaintiff appeals the case, and as in fact 
the decree which he obtained at Rawul Pindee would have given 
him back more than his expenses, I am of opinion that his costs 
in appeal mdst be disallowed. 

Mu. Justice Robekts. —I concur. The order of lower Court 
is modified but appellant will bear the costs of this appeal. 
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No. 60 

Before Boxilnoisy J* 

DIYALA— (Plaintiff) —APPELLANT. 

Versus 

BHAMA, RAMA— (Defendants) —RESPONDENTS. 

Claim —Rs. 300. Diinmgo on account of Breach of Betrothal 

contract. 

% 

Betrothal .—A contract of betrothal made in reganl to a girl not born at 
the time of the contract is null and void and cannot be enforced. 

Spccidf ajtpt’id from the ortior of ^fr. 7\ D. Borsyth, O. I>.y Com- 
missiotier (Civil Judge) of Jallundhur JDiuisioUy dated 15f4 
of Jaunary 18G6. 

The girl in reference to whom a breach of betrothal was 
alleged was not in esse at the time of the making of the coutnict 
in regard whereto she lias been claimed in exchange. 


To a promise of such a description, 
legal sanction is attached. The decision 
upheld and this api>eal is rejected. 


whether made or not, 
of the Commissioner is 


No. 101. 


Before Boulnoie, J. 


KAM aiNG— (Defendant)— APPELLANT. 


BHUGWAN SINGH— (Plaintiff)— DESPONDENT. 

Claim —Gunriluui.sliip of two diiughtei's, Ds. 16. 

Marriage — Minority — (Jiiantianship .—The falhor is cnUtloil as ixgaiusl 
the alleged liusbaud to llic custody of a female infant wliilc of tender years. 

Appeal from the order of Capt. G. Lenin, Ofy. Deputy Coih- 
mieeioner of AinriUnr, dated the Hth duly 1866. 


ihc question of legal custody rcgaixling two female infantas 
of tender years seems to have been rightly decided as between the 
father and two persons setting up a claim on the gixmud of an 
alleged marriag.^ of their sons to the infants. Tho firat Court 


distinctly found that from tho ago of tho chililren their marriage 

could only have been a mere form, and that tho form had been 

shewn by the decision of Bndnnins to he informal. Tho Court 

also found tho transaction to he merely a fmudulent device to 

deprive the father who sued as plaintill' for the eustoily of his 
children, of his natural right. 
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The Hindoo LaAv, 1 Strange 44, requires the consent of the 
father or whoever is entitled to the custody of the girl, and there 
can be little doubt that this marriage was invalid. But even if 
the informal proceedings were valid as a betrothal, the father 
under the circumstances of this case is entitled to the custody of 
the children ; and their ages arc six and four. Their mother 
does not oppose the claim, and as against the alleged husband 
they must undoubtedly be declared subject to their father’s care 

and control. 

The appeal is clisniisscd. Tlic oicler of the Court below 
Upheld. 



s 


) 



1867 . 


No. 15- 

Before Robe ts, C.B., G.S.I-, and Boidnois, JJ, 

KUNHYA LALL—(DEKiiXD.vxT)—APPELI jANT. 

Versus 

GUKDA AND GUNGA RAM—(Plaintiffs)— 

RESPONDENTS. 

Clai.m— Rs. 8,000 dama^'os fur breach of contract. 

lircacii of contract of sale of coni—Measure of damages ,—In a suit to 
recover damages for breach of contract of sale of corn, the measure of 
damages is llio dilTerencc between tho rate at which the corn was sold 
and the market rate at wliich tho plaintiff might have bought immediately 
after the breach of*contract. 

Ajyjical J'roiu (he order Mr. P. If. Kfjerton^ Commissioner of 

Amritsar Division, dated 2.1th May 1866. 

The measure of damages must be that whicli is adoptetl in 
eveiy case of this kiiul, too well settled and declared to admit of 
any doubt whate\ er, the difference between the i*atc at which tho 
corn was sold and the market rate at which tho plaintiff might 
have bought immediately after the breach of contmet. 


-the aibiti’ators found that defendant hail resold tho coni at 
60 Rs. and it may be taken, as they aw^irded the diffei’ence be¬ 
tween that amount and Rs. .19-8-0, that this w*as the market I'utc. 

Ihe idaiiitiff in ajjpeal claimed the diffei'once between the 
contract rate and the rate at the institution of the suit. This, so 
far us can be ascertained from tho judgment, was awaixled, but tliis 
difference cannot be claimed. 

Tho Ooinniissionei ’s or<lor must bo rovoi-siH^l.'iiiid the urigmal 
one maintained awardiuK dainaKos Rs. 526, and costa. 

No. 21. 

Before Boborls, C.B., O.S.I., and Potilnois. JJ, 
aiUSSAMIMAT iiUHOORAN—(P l-vixtikk) — APPEUjANT. 

BUNSEE AND HUZAREE— (Defundani-s)— 

R ESPON DENI'S. 

Ci.AiM-25i yards of Sukneo laud in Kalanour village, valued 

at Rs. 25. 

Where phunUff, tho owner of a 
fourth sham m a p.cco of burldiug grouad. sued to eject .ho defendants. 
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■who had built on the land with the consent of the proprietors owning a 
half share, held that plaintiff was entitled to possession of her fourth share on 
her paying compensation to the defendants. 

Appeal from the order of Mr. J. Naesmyth, Commissioner oj 

Hissar Division^ dated \^th August 1860. 

Appellant, who has a fourth share in a piece of building land 
in the town of Kalanour, sues to eject the occupants who have 
built on the land with the consent of one of the proprietors of 
a half share. The lower Courts declare appellant’s proprietary 
right as claimed, but decline to allow her to eject the tenants. 
She appeals to this Court. 

Judgment.— Appellant is clearly entitled to possession of her 
property unless the tenants can induce her to allow them to 
remain in occupation. If appellant insists upon obtaining posses¬ 
sion of her fourth share in the land it must be accoi’ded to her on 
her paying compensation to the occupants. 

The appeal is decreed and the case remanded for decision 

accordingly. 

No S2. 

Before RohertSj C.B., J* 

MUSSUMMAT KISHEN DEVEE— (Plaintiff)— 

appellant. 

Versus 

MUSSUMMAT GUNGA DEVEE— (Defendant)— 

RESPONDENT. 

Hindoo inheHtance—Tico xcidoios — Gift,—Sons hornaftcr gift. Deceas¬ 
ed, just before mai'i*ying the defendant his second wife, made a gift of his 
property to his first wife, the plaintiff, who was childless. Deceased 
liowever still retained possession of the property. After the gift three 

sons were born to deceased by his second wife. 

Plaintiff sued under the deed of gift to recover the property after 
deceased's death. The defendant pleaded that plaintiff being childless 
is only entitled to a maintenance. 

Held, that the gift was not valid, on the gi-ound that children were 

subsequently born to the donor, who had virtually resumed the gift by 

never having given up possession of the property and by dealing with it as 
if it were his own. 

Appeal from the order of Mr. E. L. Brandreth, Commissioner of 
Ravml Pindee Division, dated IQth May 1866. 
Judgment.— I agree with the lower appellate Court that the 
so-called deed of gift is uncertain and indefinite. But the decision 
of the case does not turn on the construction of the deed, 
real issue is the second, which was fixed and disposed of by 
first epurt, viz., whether the gift is valid and whether it is p t 
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affectofi hy tbe fact of children bein^ born to the Sunt by a second 
niarriapre, subsequent to its execution. 

The first Court, disagreeing with the Pundits who were con¬ 
sulted, holds that whether by law or local usage the gift is valid. 
I agree with the Commissioner that no local custom has been 
made out to justify a disposition of the property of a Hindoo in 
contravention of the law of Benares, which prevails in this part 
of the country. The opinion of the Extra Assistant Commis- 
sioju'i* that the disposition is in accordance with the law is found¬ 
ed on a decision of the Sudder Diwani Adivwlut of Bengal in 
1810. But the law of Bengal does not obtain in this province. In 
section X, part T., P. C. C., C. .'1, it is laid down that by the 
Hindoo law there exists the same restrictions on the i>ower of 
making gifts as with regard to all other dispositions of pi'operty ; 
and in Chapter TX of Prhiclp/f^s oj' Hindoo Late it 

is said “ the law of Benares, on the other hand, prohibits any 
“ unequal distribution by the father of ancestml property of 
** whatever descrii)tion, as well as of immovable property acquir- 
ed by himself. At a distribution of his own personal acquisi- 
“ tions even, ho cannot, according to the same law, reserve more 
“ than two shaies for himself ; and as the maxim of jhetum tWfll 
does not apply in that school, any unequal distribution of real 
‘ propei'ty must be considered as not only sinful but illegal,” 
And towards the close of the Chapter it is laid down : “ Tlie 

“ law is particularly careful of the rights of those who may be 
“ born subsequent to a i>artition made by the father. There is 
“ another provision also, which forms an effectual safeguard 
against the destitution of children boi'n sxibsequent to a parti¬ 
tion, which consists in the father's right of resumption, in case 
‘I of necessity, of the pro]>erty which lie may have distributed 
among his sons. Tn this civse the father virtually i*esumed 
the gift, at least took care to guaixl the rights of the children 
which were born to liini by the second marriage. He never 
allowed the property to iiass out of his hands, but for upwaixl.s of 
20 years after the execution of the decnl he continued to act as if 

he were the owner of the property, and on his dwUh the second 
wife and lier sons got iiossession. 


Mr. Scarlett refers to the cn.se of Chunder Mohinee Doss** 
V. Hurrosoondry Dossee (Weelfy D*por(*r, Volume 3. 11th 
August 1866) ,n which a divisional l>oneh of the High Ooxirt 
of Calcutta hold that “ a deed professing to he a will, but mak- 
Uig a gift of property during the testator’s life-time, was heW 
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“ to be a deed of absolute gift, and not a will, with reference 
“ to the conduct of the testator and the surrounding circuin- 
“ stances.'* 

But the case is not in point at all. Goui'loll had no son 
bom to him nor did he contract a second marriage. He made 
a deed of absolute gift to an adopted son, whom he put in 
possession when he came of age. The circumstances of the case 
are totally different, and it is inapplicable, as the laws which 
prevail in Bengal, in Mithila and in Benares differ in several 
important respects. 

I am of opinion that the deed of gift propounded by appel¬ 
lant is not valid, and on this ground I uphold the decision of the 
lower appellate Court in setting it aside, and dismiss this appeal. 
Each party will bear their costs. 


No. 33. 

Before Eoherls, C.B., C.S.I., and Bonlnois, JJ. 

WAZEERA— (Defendant)— APPELLANT. 

Versus 

SIPABAR KHAN, MANAGER OF THE SKINNER 
ESTATES IN SIRSA— (Plaintiff)— RESPONDENT. 

Claim.—T o demolish an embankment or “khoond.'' 

Interception of natural flow of water —A claim to demolish an embank¬ 
ment erected by a person on his own land which intercepts the natural 
flow of water on to the land of another, cannot be maintained by the other 
so long as a reasonable and fair quantity of water is allowed to pass. 

Appeal f rom the m'der of the Commissioner, Ilissar Division, dated 

22nd December 1866. 

The object of this suit was to obtain the demolition of an 
embankment, which, it was alleged, intercepted the flow of 
water from the Guggur over the Skinner estate. A similar 
suit had previously been brought against one Soomrut Rae, 
whose ** khoond is situated close to the one now in question ; 
and after many years’ litigation, it was decided that Soomrut 
Rai’s ** khoond ” might stand, as he had provided for a reason¬ 
able supply of water passing his embankment. On failure 
of that suit, the present one was brought to contest the matter 
fts to Wazeera’s embankment, which is below that of Soomrut 




16 


No. 33, PUNJAB RECORD, 1867. 


Rao. Tlic rcmninint? facts of the case ^ be gathered from the 
following 

JuDGMiCNT. —The iJaintiffs claim is founded on the principle 
of slf‘ Kfcrr /un ut <(7if^num 'non and on their right to 

prevent the defendant from absolutely intercepting the flow 
of water from the Guggur indirectly upon and over the 
village Chical Kotleo, belonging to the Skinner estate. To 
see how far they may go in ])reventing the erection of a 
bund on the defendant’s land by the defendant, it is necessary 
to regard the (‘fleet (»f the bund in the i)revention of a reasonable 
and fail’ rjuantity (‘oming to the Skinner estate in that direction. 
Tliat is all they ha\ e a right to expect, for the flow of water 
from the Guggur, said to be intercei)ted, is a flow over another 
^ illag(*, and there is moreovtu* anotlua* cam\l from the Guggur 
which sui)pHcs th(‘ Skinner estate. The d(‘pression of the 
ground over the Naneoura village is moreover slight, and not 
such as apparently to form a regular channel giving a constant 
and steady yield of water, rendering it clear that plaintiffs have 
a right to a certain amount and ivgular current. Under these 
circumstances it seems to me that if Wazeera provides, as Soomrut 
Rue has been compelled to provide, for a reasonable course of 
■water past his bund, and does not completely intercept the whole 
flow, ho may not bo called upon to destroy his bund, but is entitl¬ 
ed to keep it in its i)rosent state. We remand the case to be 
tried on this point, which is in fact indicated by tlie judgments 
of the two Deputy Commissioners, wbother tbei'c is a reasonable 
flow or possibility of such How past AVa/.eoi-as’ bund. It should 
not be held under the eiremnstaneos of this ease material whether 
he has oidy arranged for the passing of the water since the eoni- 
mencement of the suit, for it is apparent that this claim has only 

been made against him on the failure of the one agjiinst Soommt 
Rne. 

The result of this order will be that WazcHuni will have 
an option of making, as Soomrut Rae seems to have made, 
a course for the water outside his bund, so ns not to in¬ 
tercept italtogether and continuously, but that he may keep 
his bund and use the water flowing it from time 

to time 111 a reasonable and moderate May. The Commis- 
sioner’.s order is modified to this extent, and' the ease ivmiuul- 

to the D(.put\ C oiuinissioner for deeisioii aceoixiing to the 
above. 
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No. 43. 


Before Roberts, G.B., O.S.I., and Boulnois, JJ. 

SIRDAU PERTAB SINGH—Fersjts— Major G. LEWIN. 

Claim— Rs. 3,250, had and received. 

Messrs. Plowden and Beechey for Plaintiff. 

Mr. Cunningham for Defendant. 


Ucvncalion of gifts—Charitable trusts. 

A gift of money in trust for a charitable object, when the trust is com¬ 
pletely created for definite objects of bounty and acted upon, is not revo- 

cable. 


Cttse decided by the Chief Coart in the exercise of its Extra. 

ordinary Original Civil JiirisdictioUs 

Mr. Justice Boulnois. —I am of opinion that this sum of 
Bs. 3,250 was made over to the Deputy Commissioner of Amntsui 
as a free and voluntary gift, under no undue influence, or mistake 
of fact. The money was in fact made over to the Deputy Com¬ 
missioner on behalf of certain indigent persons whose parents or 
other relatives had been killed in an accident at the plaintiff s 
premises, which took place on the 11th of September. On 
that date after the removal of twelve corpses, the Deputy Com¬ 
missioner in the presence of a large crowd expressed to the 
Sirdar, to the defective state of whose building the accident was 
partly attributable, that the sufferers were in very indigent cir¬ 
cumstances, and that looking to the Sirdar’s means it was proper 
that he should come to the relief of their families. He at 
once expressed his readiness so to do. Some of the principal citi¬ 
zens of Amritsur who were then standing round were asked what 
they thought would be a proper sum for him to give. They then 
said Rupees 500 for the relations of each person. The Deputy 
Commissioner however expressed his opinion that Rupees 250 

would be a more appropriate amount, and accordingly the sum 

of Rupees 3,000 with Rupees 250 for the police and the medical 
attendant, was made over to one of the subordinates of the Deputy 
Commissioner, who had left the place. 

The Deputy Commissioner immediately after the money had 

come to his office, arranged the sufferers into classes and com¬ 
menced a system of relief out of the money. In this way he had 
disposed of Rupees 300, when he received a telegiam requesting 
him to stop the disbursement, and he shortly afterwards received 
a letter from the plaintiff’s agent requesting the return of the 


money. 
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A tru^t is not rc-vocaMc when coniiilctely created for definite 
ohjccts of bounty. The class in ^vhose favor it was created were 
determined tliouKh tlu-y were not i>resent wlien the arrangement 
was made. The ti ust was aetcfl upon and is not revocable. Tho 
suit juust be dismissefl with costs. 

Judgment of Itoberts J.. omitted. 


No- 44- 


Bt fin’c- Boulnois, tK 

J’A N N \ I- A K L()^^' -- (I >i;ki:ni>ant)- .APPELLANT. 

) ryfctfs 

MANAGEK ( >E THE SK I NNER ESTATES— (Plaintiff) 

RESPONDENT. 


Claim —To close a gateway. 

ni)hl of iviifj.- -Wlicrc a gateway lias been oponccl between two houses 
by arrangement between the members of a family jointly occupjang the 
premises, which arc .subsequently separak'd and pass into the hands of 
strangers ; no right of way is established. 


Appcitf from fh*- order oj’ the CtnnDdifinHmer oj'thc llittsar BivhtoHy 

dotf'd \{)fh Scftt^ tidfer ISBO. 

The gateway in (pieslidn, wbieh was oi»ened out in 1847. 
is between two estates formerly the Joint juitperty of the Skinner 
family, hut now sei>arate<I, and jilaintiiV sued to ha\ t* it closed up, 
which defendant rcsisterl tui the grruinds that, (1) fixun long usage 
a right of way luul been established, and (2) that the closing of 
tho gateway would dimiush the \'alue of hei' ]U'oj)ei'ty. 

Ihe lower Courts found t\u* jdaintiiV on the ground that no 
right of \\ ay had been established, as tlu' i>]>ening of the gi^tcwav 
Mas a mere ju ivate arragement for the lauivonience of the family 
M hen li\ing together, Jhe gatoNvay was accordinglv eloscil by 
order of tlie Commissioner in December 18t::). Defendant appeals 
to Cliief Court, urging the same objeetions as before. 

JtnoMiA'r. It seems to me that the deeision was right and 
that this appt'jd will luit lie. 

Ihe light of way is not supported on any express gn\nt in 

favor of tiu' appollaut, or in refereiuv to the house >vhieh 

she iMtss(ss(s. 1 1 ) i.i'di r to establish it, the ai>t>ellant must 

thoitfiut shew it to be an old right of May established by 

Usage. 
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This is so far from being established, that the evidence shews 
the way to have been opened by a special arrangement between 
the members of the Skinner family who occupied the premises 
including the house now in the appellant’s possession. The way is 
clearly not a public one. 

The separation of the premises occupied by appellant autho¬ 
rized the withdrawal of any permission to enter upon the part now 
''belonging to a distinct owner ; there being other reasonably 
sufficient approaches to the house occupied by appellant. The 
question therefore is not one of prescription, but of the division 
of joint property. After division, the joint enjoyment must 
cease, including the use of modes of ingress and egress upon 
and across the property falling into the hands of distinct owners ; 
provided always that reasonable possibility of access to this share 
is not taken away from any one of the owners of the distinct 
parcels. 

I must dismiss this appeal with costs. 


No. 49, 

Before BoitUioiSf and Simson, JJ, 

MUSSUMMAT LADOO— (Plaintiff)— APPELLANT. 

Versus 

MAHUMDEE— (Defendant) —RESPONDENT. 

Claim —Dower Rs. 3,000. 

Mahomedan law of Dower.—The Civil Courts of the Punjab are not 
bound to award to the wife the full amount of dower mentioned in the man'l?,ge 
contract, in case of divorce, but are required to exercise a discretion, and 
to award only a fair sum with reference to the means of the husband and the 
facts of the case. 

Appeal from the order of ike Commissioner of JuUundur Division, 

The parties are Mahomedans. Plaintiff is a divorced wife 
of defendant, and sues for 3,000 rupees, the stipulated amount 
of her dow'er at the time the marriage contract was entered 
into. The lower Courts, taking into consideration the circum¬ 
stances of the husband, decreed Rs. 300. Plaintiff appeals 
to Chief Court, urging that the amount decreed is insufficient 
for her maintenance, and that according to Mahomedan law she 
is entitled to the full amount of dowry agreed upon at time of 
marriage 
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Judgment.— The Court sec no reason to interfere with the 
deo ee made in this case. 

cii'cuinstances mentioned hy the lower CourtSi tliat the 
defendant pays no more than lls. 47 revenue to Govermnent, and 
that plaintiff has hithci-to received lls. 6 per annum and 24 
mauiKls of grain, afford good gi'ound for their finding that the 
amount decreed is i>roper, both with due regard to the defendants 
(liusband’s) eireumstances in life, and also to the amount required 
by tlie plaintiff for her support. 


And with reftM’eneo to the I'le^i of the a]^pellant that the 

Privy Council decision whole amount of the dower found to 

dated 29th Maicli lt'(j5, , . i i i 

Jfulkah Do Alum Nawab ha^■c been named at marriage should 

Tajdar Bohoo, V. Jlirza been decreed, the Court observe 

Jehnn Kudr and two , ,, - 

others. that according to clauses 10 and 11 of 

section VI of tiie ruiijab Civil Code, the Courts are required to 

exercise a discretion in this matter, and should award only a 

fair sum with reference to the means of the husband, and tho 

facts of the ease. 


For tliese reasons the Court dismiss 


the ai>i)eal with costs. 


No. 62. 

Before Boxthwis and Simsony JJ, 
liAM KI81iEN —(Defendant) —APPELLANT. 

DOONEE CIIUND—(Peaintipk)— RESPONDENT. 

Claim —To half the ** hirtcollected in village Chuinyaree. 

Fees of Priests .— Where there arc two purhoits in a village, either has a 
right to collect from those of the villngors who prefer him as their 
priest ; but cfl'cct \m\y bo given by llio Courts to any valid contract 
between the priests for division of the fees. 


Aj}pe<d Jrom the order of the Commi^alouer., Amrit^'ur Bivisiott, 

The parties are pitrholff: of the same village, and plaintiff 
sues to restrain defendant from collecting moix' than half tho 
bi?'t. Defendant pleads that plaintiff had originally no cluini 
to share in the fdrt collections, aiul that he agiXHHl vsomo time 
buck to hike only one-third. ^Moreover, that by law each 
]>arty is at liberty to take fees from those who like to give 
anything. 


} 


'Ihc Tahsildar found for ]>laintilT ; the Deputy C-’oiumissioner 
for defendant. ** Aoeording to l^^njab law, the defendant has 
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“ a right to collect from all those who may prefer him as their 
“ purhoit irrespective of any past practice.” 

Commissioner’s Order. —Under Clause 7, Section XXII of 
the Punjab Code, there is no reason why the rights of the two 
contending parties should not be defined by the Courts, nor 
why the one party should not be restrained from interfeiing 
with the other’s beat. Undoubtedly, if any of the parishioners 
object to pay the legitimate curate, he cannot, except in the 
case of service performed, be forced to do so. But there is here 
no question between the priest and the parishioners, but only 
between the two priests. I am of opinion therefore that the 
order of the Deputy Commissioner must be cancelled, and the 
order of the Tahsildar, based on the award of arbitrators, be 

upheld. 

Judgment of Chief Court. —The law seems to be rightly 
stated by the Deputy Commissioner, that hirt may be collected 
by any person who may be preferred as a purhoit by those 
who choose to pay it, irrespectively of any past practice. The 
Commissioner is also, in our opinion, right in holding that 
Section XXII of the Punjab Civil Code does not preclude the 
Courts from giving effect to a contract between priests for 
division of profits. The Deputy Commissioner reversed the 
Tehseeldar’s order, on the ground that “ the law allowed the 
defendant to take from all those who chose to give.” No doubt 
if there be a subsisting contract between priests, effect may be 
given to it. But in this case there was ample evidence to 
shew that the original arrangement, whereby the profits of a 
certain locality were divided into iialf shares between the parties, 
was brought to an end ; and the Tehseeldar seems to have been 
in error in supposing that the consent of parties to this termina¬ 
tion was necessary. Whatever the original arrangement was 
two years ago, there was open expression of dissent and an 
alteration of the former principle of division by Goordit Sing 
Sirdar ; one Sheodial Pundah seems to have declared another 
allotment of shares. This second division may not be binding 
for want of assent, but it is strong to shew that the fornurr 
arrangement has, on notice to plaintiff, been brought to an 
end ;—and at all events threw on the plaintiff the burden of 
proving the continuance of the agreement. 

The Court therefore reverses the order of the Commissioner 
with costs. 
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No- 74. 

Before Botdnois and Simeon^ JJ, 

MTRZA MAHOMED BEG— (Dependant) —APPELLANT, 

Versus ^ 

MUSSUMMAT HOOSAINEE KHANDM— 

(Plaintiff)— RESPONDENT. 

Claim—T o dispossession, estimated value Rs. 1,600. 

^Jahomedan Law of Gift. - There is notlung in the Mahomodan Law to 
prevent a gift to a person of unsounl mind ; nor is delivery necessaiy to 
render the gift complete, when the donee is a lunatic niece. 

Appraf frtnn the order of the Commissioner^ D^dhi Blrision. 

Jlixjmknt.—T he plaintiff in this suit, ^[ussummat Hoosiiiuee 
Khanuin, sues on hehalf of her daughter Boonyadee Khanuin, 
w'ho is a lunatic, living under lier mother’s care, and aj>ivrt 
from her husband Hashniutoola. The parties are thus related 
to one another. Asfundiar Beg, who died in 186.'1, and through 
whom both parties claim, w^as \incle both of the plaintiff and 
of tlie defendant. The plaintiff is the daughter t>f one Khaudar 
Khan, Asfundiar Beg's half brother (by his father's second wife) 
who pre-cleeeased Asfundiar Beg. The defendants are the son 
and daughter of Asfxiudiar’s sister. The claim is for the posses¬ 
sion of a lumse valued at Rs, 900, a Sehduree, and four Kothi'ces 
of a large liouse valued at Rs. 700, the whole aggregating Rs. 
1,600 in value ; and it is alleged that rlefendants having got 
temporary possession of this pro]>orty by the i>ermission of 
Boonyadee Khanuin now’ wrongfully retain it. 


From the evidence it ni>pears that the claim (wdiich is 
not stated in the. plaint in uecoixlance with all the facts 
X)roved, although the substantial allegation that the pi'operty 
is Boonyadee Khumim's is made) rests ujx>n a gift made by 
Asfundiar Beg in his life-time to Boonyadee Khanum. There 
is no doubt the property was included in other house i^i'operty 
purchased with Asfundiar Beg's money in 1862, and that the 
conveyance of the entire property, dated 28th September 1862, 
was made nominally to Boonyadee Khanum. The defendants 
deny the gift from Asfundiar Beg to her, and tlie issue is 

cleaily put by the Commissioner, whoso judgment is as 
follows :— 


Should Asfundiar Beg be repiixlod as the donor of tlie 
property or not ] Tf so, the judgment of tho Lower Oou^t 


ii 
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“ is rigVit, but if not, the appellant is entitled to a decree. 

“ Now I have no difficulty in allowing Respondent’s plea that 
“ Asfundlar Beg supplied the money, though it is not made 
“ out that they themselves supplied any portion of it. But 
“ to whom did Asfundiar Beg supply it 1 If ho supplied it, 

“ directly or constructively, to Boonyadec Khanum, the pft 
“ was complete and final, and cannot now he called in question. 

“ The deed of sale seems to .shew that this was done. Boon 
“ yadee Khanum’s name, alone and without restrictions, appears 
“ as purchaser ; and I do not think it militates against this 
“ view of the matter to shew that part of the purchase 
“ money passed straight from Asfundiar Beg’s possession into 
“ that of the seller of the property. What Asfundiar Beg 
‘ should have done to support the hypothesis advanced by the 
“ Lower Court, was to have effected the purchase in his own 
“ name and then executed a deed of gift to Boonyadee Khanum. 

“ I think it is a gratuitous supposition on the part of the 
“ Lower Court to say, that Asfundiar Beg had no intention of 
“ disinheriting his sister’s children. Appellant is the daughter 
“ of his brother (by his father’s second wife) Khandar Khan, 

“ who had died before himself, and it is quite open to belief, 

“ that, considering her helpless state, Asfundiar Beg may have 
“ designed to make her sole owner of the property, and may 
“ have adopted this method to secure her in the enjoyment of 
“ it. The deed of sale corroborates, this supposition • while, 
on the contrary theory, Asfundiar Beg secured nothing to his 
“ niece, more than she could under any circumstances claim as 
“ right of inheritance, and executed a conveyance which was inva- 
“ lid. To explain away this'the Lower Court is obliged to suppose 
‘ that no • thought of the possibility of future litigation occurred 
“ to Asfundiar Beg, which is improbable in itself, and opposed 
“ to the fact that he was taking measures to provide for her 
“ support. Respondents say, Boonyadee Begum has no right of 
“ inheritance, and, it was because she had none, that Asfundiar 
“ Beg had a fictitious deed executed in her favor. In this 
“ case the presumption is all the stronger tlmt the deed was 

“ not fictitious. 

“ The Lower Court has annulled the deed of sale in lolo, so 
“ that, if respondent’s plea be correct that the appellant can 
“ take nothing as an heir, the Court has disinherited appellant 
“ and done the very thing it is admitted on all sides that 

“ Asfqndiar Beg took special steps to prevent. 
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“ I rcvcrso the of the Extra Assistant Commis- 

“ sioiu r, funl direct that clocrco pass for fdaintifF in full, with 
** costs in hoth Courts.” 

Tlic ^<rouiids t)f appeal are, 1st, that the deed of sale xu'O- 
ducefl by the plaintifT is fictitiou.s, and plaintiff being a lunatic 
is void of law. 2nd, tliat the purcliasc money is proved to have 
been paid by Asfundiar Beg, in wlioso name the leases were 
subsequently executed. .Srdly, that the rents for the estate 
were realized by Asfundiar Beg during his life-time and after 
hi.s death by the nppellant.s. 4th, that by the IMahomedan 
Law a gift cannot l)e made to a j^erson of un.sound mind. 

4'lu‘ first ground of «ai»poal does not state correctly either 
tlio fact or the law. The deed of sale represents a real transac¬ 
tion (although all the statenents in it have not been proved 
to be con-ect). Its meaning and imrport eertainly support the 
notu n <»f a gift. It is eonsisteiit with Asfundiar Tn'g's having 
indii-ectly, as suggested by the C’emmissioner, supplied the 
money for this ])ureliase to Boonyadec Ivhanum. 

After reeitals, the deed ih'elaivs :—‘‘ T (that is, Afzul 
Zuman<*e Begum) tlu' \ endor, st*ll the entire houses and shojxs 
d('scrihed and <l(‘fined, with all rights and interests therein, to 
IVIussammat Boonyadte Khanum, the daughter of Hoosainee 
Khanum, inirchastu- for Bs. 4,500, and T have received the 
])urchasc money from the punhasi'r through Nawab Snifool 
Italiman Khan, my father-in-law. After having removed my 
proprietary possession from the htnuses sold they have Won made 
over to'the purchaser’s possession as her property. Now, 
neither I iu>r my beiis have any right or claim to the houses 
and shojts sohl. The piirchaser bought the IniiUlings al>ovo 
(Icfinetl with lu*r own money, Ac., Ac. " 

ISow, although the doliveiy of actual j>ossession of Boony- 
adee Khamun has m\t been ]>rovetl to liavo followed tipou tho 
lanchase, and although it appears to bo the fact that tho 
purcliuse money tuiginally came from Asfundiar Bog, still 
the language of the above extract goes far to show Asfxindiar 
Btgs intention in this matter. Tlio putting forwaixl the jvosse^- 
sion of Bt>onyadce Khanum, ami the statement that tho money 
^vas her's establish an intentiim to make a gift to IWnyadeo 
Khanum, whilst the fact that she was entirely helpless and unable 
to take aetual possession aeeonnts for her not having done so. 

J lie fae ts alleged in the seeond ground of npjH'al aw not 

under the circumstances material.. It apix'ars that Asfundiar 
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Beg continued in possession and managed the property, whilst 
from the state of Boonyadee Khanum it is obvious that she 
could not have managed the property. Such continued pos¬ 
session by Asfundiar Beg is quite consistent with his mak¬ 
ing a gift of the money to her and seeing it invested in this 

way. 

The statement in the 3rd ground of appeal, that after 
his death the appellants realized the rents, is not borne out 
by the facts, for they have not been, and still are not, 
in the possession of more than the portion not now in 
dispute, from which possession no argument either way can be 

drawn. 

As to the last remaining ground, there seems to be 
nothing in the Mahomedan law to prevent a gift being made 
to a person of unsound mind ; and the fact of Boonyadee 
Khanum’s insanity, adds probability to the allegation of gift and 
tends to shew that the gift was legally complete. Delivery 
of possession is no doubt, according to Mahomedan law, 
necessary to render a gift complete, but “ the case of property 
given by a father to his minor child forms an exception. More¬ 
over, formal delivery is not necessary in the case of a gift to a 
minor. (Macnaghten’s Mahomedan Law, Wilson’s edition. 
Chapter V, page 209.) Boonyadee Khanum was in the position 

of a minor. 

We are, therefore, of opinion that this appeal must be rejected 
with costs. 

No. 80. 

Before Boulnois and Simson, JJ. 

KHEWAN AND JAN MAHOMED— (Plaintiffs)— 

APPELLANTS 

Vers^is 

DEWAN JOWAHIR MUEL— (Defendant)— 

RESPONDENT. 

Claim —Right of way, valued at rupees 16. 

Right of way.—A right of way imports the right of passing in a particular 

line, and not the right of varying it at pleasure. 

Special appeal from the order of Captain Davis, Deputy 

Commissioner, Shahpoor. 

This is a suit for right of way over an old pathway running 
through fields cultivated hy the defendant. The court of first 
instance observing that the line was evidently a very ancient one, 
fts at one point it passed over an old “ pucca bridge,” decreed for 
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plaintifts. Tn appeal the Deputy Commissioner modified this 

decM-cc ill the following judgment :— 

“ There is no doubt that an old path way existed from Bhera 

“ to Futtehgurh and thence to the Chcragliah, and that this road 
“pas.sed over the bridge, which i.s still standing. Defendant's 
“ objection is that the line fixed by the Naib-Tehseeldar will injure 
“ his cultivation, and there is no doubt of this, but the path-way 
“ was there before the cultivation. The only way of accommodat- 
“ ing botli pai-ties is to make out a line which after crossing 
“ the bridge sliall deviate to the south and follow the boundary 
“ of Hhooj(‘e Kote, and this will accordingly be done. Naib- 
“ 'I'eliseeldar's decision is so fur nKulified.” 

PlaiiitifTs ai>peal to the Chit'f Court. 

.ri'DOMr.N'T.—The CVairts below have found as a fact that the 
plaintifi’is entitled to a right of way over the land of defendant. 
The order, bowe\'er, as it stands, au arils to the plaintitV only a 
right of jjassage from point to jioint according to a tract to be 
marked out by the 'JVlisceldar, deviating from the old line, which 
is admitted to he in existence. A])peHant not consenting to this 
course, it is neeessai y that th<‘ order should he based on his rights, 
and not upon the i>rohable convenience to all eoneorned. It has 
been ruled (in (>nfnk i'lninthr ('houuh'^'t' Turtnee Ohiinta 
Cfiukerbuftijy <£*(’., jiVo. 471, (hifvd 1GM S^owmber 18(15,) by the 
Calcutta High Court, that a right of way imports a right of jw\ss- 
ing in a particular line, and not the right to vary it at ideasui-e. 
This a]>plies to both ]>artii*s concerned. 

The order of the Court below must he rovorseil, and a decu'C'C 
made afiirmiug with costs tlu' right of way in the old line, and 
restraining the defendant (respondent) from closing it against the 
appellant. 

No. 84 

Before Bo}ih\ois ami Simaon^ JJ. 

SODHA SIN(1~ (Plaintiff)- APPELLANT. 

Pc/VUs* 

CH IPPUL AND (yr]lEPS~(Di:FKM>ANTs)- PxKSPONDKNTS 

C L.viM Pupoes Partnershi|> ai'counts. 

pQ^'hicr$hip~Ai)vncif.- Ono pniincr may be amhori/.cd to acl for an¬ 
other in thermal scUlement of accomils prepavalory to ilissolul;on of the 
partnership. It is not absolutely necessary that the former should hold 
a» n7/eii authority from the latter so to act ; the authority may be given 
bj woids 01 acts—it may even bo infoned from silence and acquiescence. 
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No. 4. 

Before Boulnois and Sitnson, JJ. 

NUND KISHORE AND OTHERS— (Defendants)— 

APPELLANTS. 

Ve7'sus 

KISHEN DYAL— (Plaintiff) —RESPONDENT. 

J/£7Hcious prosccnho?!.—In an action for damages for prosecution on a 
false charge, it is for the plaintiff to show either express malice or 
absence of reasonable and probable cause for the charge brought by defendant 
against plaintiff; and the fact that plaintiff was acquitted, is not -prima 
facie evidence that the charge was unreasonable and false. 

Judgment of Chief Court. —There is no sufficient evidence 
of express malice in this case, for although ilhfeeling must 
have existed on the part of the prosecutor in the charge of 
giving false evidence against the accused, his charge having 
reference to their false statements in the abduction case 
against himself, the Court cannot assume that this, and this 
alone, actuated him in the charge against the present plaintiff. 
Accordingly, the case rests on the absence of reasonable and 
probable cause for his charge of giving false evidence against 
the plaintiff ; * and the question now is, whether or not such 
absence has been shown. This absence is to be inferred from 
facts brought forward for the plaintiff, and it is not sufficient 
for the plaintiff to rely on his acquittal of the charge of giving 
false evidence. The fact that he was acquitted is not even 
prima facie evidence that the charge was unreasonable and 
false. What facts, then, did the plaintiff bring forward to 
show this charge to have been made in the absence of reasonable 
and probable cause ? None. All that the plaintiff can urge is, 
that because he deposed truly in the ahduction case, therefore 
the false charge was brought against him by the defendant. 
Even if the truth of his deposition is admitted, the malice or 
absence of probable cause for complaint can only be inferred 
from the knowledge of the complainant that it was true. But 
the most that can be said is, that the complainant must have 
known the woman to have been in his premises, not that 
he must have had reason to know that the plaintiff saw her 
there, and the latter was the alleged false statement. __ 

* A similar rule was laid down by the Chief Court in Muttra l>ass y, 
d/oya, 2, Punjab JJwrd, Civil Judgments^ 25, E<j. 
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On tlu- other haiul, the lnu*den of proof is not 

upon them, the reprc-scntatives of the dofeudant, who is dead, 
ean refer to this, tliat in the cdiarj'e of giving false evidence, 
part of it was sustained, (for the Chief Court did not reverse the 
Connnissionei ’.s finding as to false evidence of what occurred 
at the Thana,) -and can also refer to the fact that the Com- 
niissiont'r liinisclf auiended tlie charge, so as to include the 
statements of the accused (the i»laintifl’) in reference to the 
l)r(‘sence of the woman. Although the Cliief Court reversed the 
Commissioner’s finding and sentemeo in regard to the latter 
part of tlu' eharge, these roc()rd(Ml proceedings tend much to dis¬ 
place aTiy theory of the absence of !‘<‘asonahlo and probable cnu.se. 

The Court therefore cannot eonsitler that the plaintifTs 
eaus(‘ of action was established ; and they are the more disposed 
to avoid drawing any iJicsumption not completely warnuitwl, 
because the case as preseiitcil shows groat animosity, biul 
conduet, and falsehood on both sides. It is moreover contniry 
to the policy of the law to attribute undue weight to acquittals, 
in r('gard to the claims ma<Ic by persons accused of oflonces, for 
damages against the complainant. 

Appeal admitted ; orders of Courts below reversed with costs. 


No. 14 

Before Boulnois and Simutni, JJ, 
KOOPA —(Defendant)— APPELLANT 


I 


e.7\sN/.s' 


S. BANESS —(Plaintiff)— RESPONDENT. 

Landlord nmi tcuanL — .1 took a house on lease from B at a fixe 
monthly rent; and it was agreed that if B neglected to execute neccssai 
repairs, A was at liberty to do so, deducting the cost from the rent. 

A portion of the house falling in, after B had been ineffeclnally callc 

upon to repair, A sued B for ilamages. 

Held, on those facts, that tl.o lanaiov.l was not bonn.l to ropair, bi 
might leave it to his tenant to <Io so ; an.l as the lattoi- hail the rcmwl 
m Ins own liaiuls, no suit for ilamages woiihl lie. 

Judgment op Chikk Coukt.—T t mipoai-s to this Com 
that in rcgaid to tho «n-aiigoiiio,it hotwoo.t ltoo,>a an 
Ranoss, to allow ilaiimgos for (ho failiu-o on UwiMi 
part to ropair, woulil ho to allow ]\li-. Ranoss to CTcat^ hi 
own ilainagos anil thon rooovor for thoin. Tt w.us oxptvssl 
stipulatoil tliut if tho lauilloril lUil not ivpair, Mr. Ihvnoss shoul 
lopair iiiul (loilnrt tho oxpouso from hi.s ront. This gave tli 
JaucJloril an option of not roimiring, ,„ul ns landloixT, witlio, 



No. 27, PUNJAB RECORD, 186?. 


29 


an express stipulation that he should repair, he m as not bound 
to do so. This agreement was so far from amounting to an 
express obligation to repair, that it gave the landloi d the i ight 
of leaving it to his tenant to do the repairs. 

The merits of the case, which are fully examined by the 
Extra Assistant Commissioner, are against the plaintifl, but in 
regard to the nature of his contract with the api^ellant, which 
prevents his recovering damages for the non-repaii’, the Court 
finds it unnecessary to go into them. Appeal accepted with 
costs, and suit dismissed. Tlie order for costs in the Commis¬ 
sioner’s Court is also reversed. 


No. 27- 

Before Boulnois and Simsoiij JJ. 

MUSSUMMAT BEGUM AND ANOTHER— (Plaintiffs)— 

APPELLANTS. 

Versus 

MUSSUMMAT HIJANEE AND ELAHI BUKSH— ^Depend¬ 
ants)— RESPONDENTS. 

/n/ic/’iiance.—According to the custom of the Khojas of Kussoor, the 
entire property of a man who dies without sons devolves on the widow 
in full proprietorship, to the exclusion of sisters and their heirs. 

Appeal Jrom Commissioner^ Lahore. 

The parties are of the IChoja tribe, residents of Kussoor in 
the Lahore district. 

The plaintiffs in this case sued to set aside a mortgage 
valued at Rs. 450, entered into between Mussummat Hijanee, 
mortgagor, and Elahi Buksh, mortgagee, on the ground that 
Mussummat Hijanee had no power to alienate ancestral property. 

Mussummat Hijanee is the widow of Ali Buksh, deceased, 
and plaintiffs are his sisters. 

The lower Courts found that according to the custom of 
the tribe, on the death of a man without sons, his entiie 
property goes to the widow to the exclusion of sisters and 
their heirs, and that the power of the widow to sell or mortgage, 
or otherwise dispose of the propei’ty or any part of it, ancestral 
or acquired, is unlimited. The claim was accordingly dismissed. 

From this decision plaintiffs appeal to the Chief Court, 
urging, inter alia^ that they claim directly from theii fathei 
Moujooldeen, and not from their brother Ali Buksh ; and 
that on the death of the latter heirless, they are entitled to 
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succeed ciccordiiij? to tlic custom of ttie tribe, to tlie exclusion 
of the widow wlio is only entitled to maintenance. That the 
Khoja tribe followed tlie Hindoo law in matters of trade 
only, but in all other matters they adhered to Mahomedan 
law. They cited several precedents in support of this view. 

JuDCiMKNT OF Cjiiff Court. —Thc issue is incorrectly stated 
in the petition of Mpi)eal. Tlie right of succession to the estate 
of Ali Buksh, not of his father Moujooldeon, is in issue ; and 
therefore the rpiestion has been rightly declared by the Com¬ 
missioner to be wlietlier when a person of the caste of the 
])arties dies without issiu*, his widow takes the estate absolutely 
or the sisters have also a right to succeed. The lower Courts 
on the strengtli of the evidence of the intluential men of the 
caste, liave found the local custom to be, that the widow 
succeeds to the exclusion of sisters ; thc i>rccedents quoted by 
the appellants in refutation of this evidence do not apply to 
the present case, and thc Court being of opinion that the 
custom has been rightly fouml, dismisses the appeal, with 
costs throughout. 


No 34. 

Bejore Boxdnois and Sinifton, JJ. 

NAAVAB 1\[AH01\IKD SUBFURAZ KHAN—(Dekkndaxt) 

—APPELLANT. 

DEWA U LTLL—(Pl.\intiff)— respondent. 

Chukduj’cc tonin’ iu Moolttni,— S\ni by a Chtikdtjv to restrain tlie 
Zc 7 nijj<l(ir froui roustriicliiig a now well within the hoUliiig of the former. 

Found that while the Zt niindar is owner of the soil, the CAi<Jt(/ar is 
owner of the well, ainl enjoys the right t'f arranging for the cultivation, 
//r/f/consequently, that to tlie C/u//.*(/</r alone beUuigs tlic right of reiMiiring 
thc old well or replaeing it by a new one. 


No- 36. 

Before C. Bnuhioir'i, and X>. Simeon, JJ, 

T. C. FENWICK -PLAINTIFF. 

Fc;\v//.s* 

HURSOOKH RAl AND ANOTHER—DEFENDANTS. 

Damages/or breach af coutmetSplitting of chiiwis.-Defendants 
engaged plaintiff as editor of a newspaper for a period of 12 months on 
a .stipulated monthly salary ; three months afterwanls, defendants dismissed 
plaintiff A\ithout just cause. Plaintiff claims to sue defendants month by 
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month for his stipulated salary during the remaining nine months, as 
each month’s salary falls due. 

Held, that the suit is one for damages for breach of contract—that 
plaintiff need not wait until the expiration of the 12 months for which the 
contract was to run, but may sue at once - but that he cannot divide the 
sum claimable by way of damages into periodical claims. 

Order of Chief Court —It is clear that the person who has 
made an executory contract such as that now' sued upon, may 
before the time for executing it has ai'rived, break it either by 
disabling himself from fulfilling it, or by renouncing it ; and 
that a suit for the breach will lie befoic the time for the 
fulfilment of the agreement —Hochster v. DeLatouTy Q. 1>. 1801. 
Having a complete cause of action, the plaintiff, ■whether or 
not he might if he chose w'ait till the end of the nine months 
and six days during "which he alleges himself to have had a 
right to receive pay, it is clear cannot divide the sum claimable 
by way of damages, into periodical claims. 

In a suit instituted before the expiration of the time, the 
benefit lost to the plaintiff by the breach of the defendants- of 
the whole contract may be taken into consideratin in assessing 
the damages, and if the plaintiff deems himself entitled to 
more than Rs. 400, w'hich is the amount no\v claimed, the 
])laint should be returned to him for amendment, and if his 
amended claim exceed the pecuniary limit of the Coui*t’s jurisdic¬ 
tion, for presentation in the proper Court. 

No 39. 

Before Boulnois and Simson, JJ, 

MOHUN LALL— (Defendant) —APPELLANT. 

Versus 

CAPTAIN LEVINGE— (Plaintiff)~RESPONDENT. 

Defamalion.—kn action will not lie to recover damages for a defamatory 
statement made on oath in the coui’se of litigation, relevant to the matter 
litigated, even though the statement itself be untrue. 

Appeal from Additional Commis^^ioneVy Amhalla. 

Claim—R s. 5,000 for damages on account of defamation. 

Plowden for Appellant. 

Scarlett for Resi^ondeiit. 

Extracts from the judgment. —The plaintiff claims Rs. 5,000 
as damages for a libel, alleging as follows :— 

In a suit instituted by the United Bank of India, Limited, 
against the defendant for recovery of a certain amount due 
for shares purchased by the defendant in the capital of the 
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Bank, the defonflant did wilfully and maliciously assail the 
cliiiracter of tlie plaintiti; Captain C. H. Levinge, the Secretary 
(»f tlic said Hank, hy stating upon oath, that plaintiff on 
receiving a promissory note from defendant for discount or 
a loan, did icfuse to fliscount the same, and detiiined it as 
security for the payment of calls upon his shares, which 
statement of tlie defendant s has been proved to be false. That 
by so doing defendant accused tlie idaintiff of deliberate fraud. 

The defendant denied Ins statement was false. 

'Phere can be no doubt (>f the relevancy of the words, 
ft)r tlicv stated the uist of the def(*iulaut‘s defence in the 
action brought against him by tlie Bank. It is well estab¬ 
lished that an action will not lie for defamatory words 
spoken on oath in tlie course of litigation relevant to the 
lilig ition. Til Ifrn'Irrsnn v. Exchequer Chamber, 2^, 

J. IS50, the Court said that it had been contended, 
that this action ought to he allowed for the purpose of 
ind(*mnifying tlie jwirty injured. Ihit it appeared to the Court 
that the halancc of inconvenience wouUl bo against allowing 
any such action. Th(» cases on the subject are eollocted in 
a note to An/o* v. T William's Saumlors, 131 1>. But 

for a case arising in this Pi'oviiice, it is sutHcient to cite the 
Principles of Liiw, eommonly called the Punjab Civil Code, in 
which it is laid down, that injurious statements made by any 
party in a C’ourt of Justice winch may he strictly relevant 
to tlic matter before the Court, cannot ho made the subject 
of an action for libel, Section XX, clause 3. 

Tlu^ Court tliei'efore aeei-pts the apinMl, rexei'ses the order 
of the Courts below with costs, and dismisses the suit. 


No 67. 

Before Byidnoie and JJ, 

I. IIOSSETN SHAH,—(Pi.aixi'ifk)—APPELLANT . 

)"< /‘SUN 

XAHOOK SHAH .V SHlL^rsO()^^EEX, sons of Hvssiix 
SiiAii, aoci-asod -(Or.FKNDAM's)—EESPONl')ENTS. 

11. 1 loss El N SHAH — ( Okff.m.ant)—APPELLANT. 

IcrNUN 

HUSSUN SHA11—(Pi,AIN kfV- E 1':SP0NDENT. 

Mahomed,in law of .,i,I'lopoity ntUu'hoa to a Kliaiigah, if 

not spcciallj ilo\oted to ivli^ioi. oi.'s, iu\y bo subject to tlio oviUiury 
Jaws of inlicrilanoc. 
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No propertj' should be considered as Wuqf unless specially appro¬ 
priated by the donor. 

The office of Sujadanaskeen is distinct from that ot Mutwullcc; the 
former is charged with the spiritual affairs of the endowment, the latter is 
trustee of its temporal affairs. 


No. 68. 

Before Boidnois and Simson, JJ. 

KESREE CHUND AND ANOTHER—APPELLANTS. 

Versics 

POORUN CHUND AND ANOTHER—RESPONDENTS. 

ExecKtion of decree —Priority of claim of rival decree-huldcr^ to attached 
property.—A obtained the attachment of certain property before judgment, 
under Section 81, Civil Procedure Code. Subsequently B attached the same 
property in execution of decree. Lastly A obtained a decree. Both parties 
claim priority of payment from the sale proceeds of the attached property, 
under Section 270, Civil Procedure Code. 

Held that B was entitled to be first satisfied ; priority is obtained under 
^section 270 according to date of attachment a/fer judgment, and the date 
of attachment before judgment does not affect the matter. 

No- 70. 

Before Boidnois and Simson^ Jj. 

MAZOOLA AND OTHERS— (Defendants)— APPELLANTS. 

Vei'sns 

BAHADUR KHAN AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Village senants—Rcligioua ofices .—A grant of land made by the 
proprietors to a man in consideration of his acting as Imam of the village 
mosque, is of the nature of a grant to a village servant, and is tenable only 
during the pleasure of the grantees. But if the grant be made jointly by the 
village proprietary body, and their shares are joint and not separate, the 
grant is resumable only as a whole; and it cannot be resumed until proprie¬ 
tors representing the major part of the property of the ^illago desire to do 
so. 

Special appeal from Deputy Commissionery Jhehim, 
Claim—T o Rs. 47, value of produce of land. 

Judgment OF THE Chief Court.— This was a suit for the 
value of oue-third of the Government share of the produce of a 
piece of land in village Bulkusauu. 

It is admitted that the proprietary body of the village made 
a grant of this land in times long past to a predecessor of the pre¬ 
sent occupant in consideration of his acting as Imam of the village 
mosque. 
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A majority of them, representing shares amounting to 11 
annas of the \allage, still desire to maintain the grant ; a minority 
of them, who are the plaintiife in this case, and own 5 annas in 
the village, desire to resume it. They say that the other pro¬ 
prietors may exempt their own shares of this land from the 
pa^'ment of revenue, if tliey please, as of yore ; but as for them¬ 
selves, that they claim a right to resume their shai'es, because the 
dofendant is not fit for performing the duties of Iniam, and they 
desire to dispense with his services. 

Tho Tehseeldai held that the plaintifts' suit must be dismis¬ 
sed, as they representetl so small a minoritj' of the share-holders. 
The Deputy Commissioner uii the contrary was of opinion 
that the plaiutifis wore untitled to withdraw the grant of their 
shares of the land whenever they plwised. 


The Court is of oi)inion that as this grant is of the nature 
of a grant to a village servant, it is tenable only during the 
pleasure of the grantors, and is rcsmnable by them when they 
desire to dispense with the services of the grantee, or for any 
other reason, at their pleasure. 


But as the grant was made jointlj* by the village proprietary 
body, and the shares of the plaintitfs in the land granted are 
joint and not separate from those of the other shareholders. We 
are of opinion at the same time that the grant is resumable only 
as a whole and not piocemoal, and that it cannot be resumed till 
proprietors representing the major j^art of the property of the 
village desire its resumption. 


The Deputy Commissionei' s decision is therefore reversed, 

and that of the first Court dismissing the suit alHrmei.1 with 
costs. 


No* 86* 

Before Boulnoia and Simson, JJ, 

Mh.s. K. C. HYRNE— (Plaintiff)—appellant. 

1. C. 11. M..VCJjB 01.), 11. c. ^IACIjEOD,—(Defendants) 

—KE«PONDENTt>. 

Smetyship Conti \huiio}x hero there are several sure¬ 
ties, the smet} who is couipellod to pay tiio entire debt can in equity compel 
the othoxs to contribute towards paynienL of it ; and this equitable rij^i 

IS mdopeudenl of contract, although it may bo taken away by special 
agreement. 
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A surety cannot however recover against a co-surety the cost of defend¬ 
ing an action unless he is authorised or induced by the latter to do so, 
or unless from some combination of circumstances, it became necessary to 
defend such suit. 

No. 100. 

Before Boulnoia and Simeon, JJ. 

THAKOOR DASS— (Defendant) —APPELLANT. 


Vey'sus 


MUJS8T. HAJEE BEGUM— (Plaintiff)— RESPONDENT. 


Malionicdan luo of Endoioniznt.^'lhe consignment and delivery of 
cousocrated real property to a vwolwullee is not necessary to render a wiiqf 


legal; a bare declaration in words is suificiont, and no particular formality 


or ceremony is necessary to make the declaration binding and the appro¬ 
priation complete ; but there should bo clear proof that such a declara¬ 
tion has really been made, and this should not be hastily presumed from 
casual remarks let fall by the alleged appropriator in the course of 
scouversatioa, unsupported by iiis acts and conduct. 

The only things capable of being appropriated by user alone are 
those mentioned in Chapters VTI and VTIf, Book IX of Baillie’s Digost 
of Mahomedan Law, ciz.^ mosques, caravanserais, cemeteries, inns, reservoirs, 
ways, and aqueducts. Buildings susceptible of use for secular as well as re¬ 
ligious purposes, such as Inanibarast cannot be so appropriated. 

Once created, a wiiqf is irrevocable. 


No. 106. 

Before Boulnois and Simson, JJ* 

MOTEE RAM AND ANOTHER—(PLAiNxiFKij) 

APPELLANTS. 


Versus 

LUOHMUN SINGH— (Defendant)— RESPONDENT. 

specific performance. —Where A purchases a piece of land on behalf 
of himself and B jointly, and pays the whole price, retaining sole posses¬ 
sion until such time as B reimburses him in his share of the purchase 
money; if B allow more than a reasonable time to elapse without paying, 
he cannot disturb A's sole possession, or insist upon specific performance of 
the original arrangement. 

Judgment of the Chief Court. —Tho facts of this case are 
stated in the judgment of the Deputy Commissioner. Luchmuu 
Singh had a lien on the land for the unpaid purchase money 
(as is found by the Deputy Commissioner)i and consequently 
he must be taken to have had possession. He alleges him¬ 
self that he had sole possession for 24 years, and the question 
dealt with by the Commissioner is whether that possession 
was adverse or permissive. If uo record in the Settlement 
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Office r book« hud been .nude, and the arrangement between 
tbo parties hu.l rested on a private transaction only, the 
possession of Luch.nun Singh (after the lapse of a reasonable 
time, during whicli J.uchniun .Singh might be found ^ a 
fict to be expecting the payment,) could not have been 
disturbed. The appellants, after letting more than a reason- 
able time for making these payments elapse, could not have 
obtaineil speeitie performanee ; and after the lapse of such a 
time Luchmun Siugh, without having made any demand for 
the money, could liavc ivfu.sed to carry out the arrangement. 

Wlmt tliuii is the etVoct lii-s lui\ ing allowed, naj more, 
CciuJed, the record to nmde of tlio |)laiutift s names in 

the Settlement record I 

The Court does not consider the Settlement record to have 
,'iuy ertoet in this case to preclude the respondent from 
insisting on the defence tliat tlie ai>poUants did not pay within a 

reasonable time. 

Tlic appeal is rejected. 

No 107. 

Before Bonlnois and kSinutonj JJ, 


F UTT Ell KHAN — (D kkkn dant) — APPELiLAN 1. 

AELAVAK KllAN —(.Plaintiff)— UESPONDENT. 

Mahomf.iau (n.c of liiiU) befoio his doulh exoculod 

rind regi^^lcrcd a dr d of gift of Ins land louud assembling iho Icnauts, 
declared /■’ piMpriuior in place of himself. Aflor 1) s death his sou A 
disputed the validity of the gift, i/c/'/, that as tho donor remained in 
possession and managed the estate and acted as proprietor up to tho dal© 
of his dealli, the gift f.iile.t, nut having been followed by possossiou'. 

t) UDGMKNT OF THK CiuKF CouuT.—-It is conteudcMi for tho 
aj)pcllant that tlic donor, by assembling tho tonant-s of tho 
land anti declaring that the appellant was proprietor in place 
uf him, and by the tenants aceopting the appellant as pro¬ 
prietor, po.ssessiun p>assed to the ap)>clUu\t, notwithstanding 
aitything that oecurretl afterwards. 

Tlii-s Court agrees with the Ctnnmissioner h\ thiukingi 
njKtn the facts found by him, that the appellant never was 
imt in possession, aiul that the d^nuu' ImkhIIiu Ivhan rouiained 
proprietor, and acted and rotuii\ed possession ils such to tho 
date of his ileath. 

Accordingly the appeal is disniisscxl with 
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No. 111. 

Before Bonlnois and Shn^on fKJ. 
LEHNA SINGH—(Di.:FKXDA\T) —APPRLLANn\ 


OHEINA—(Pi-AixTiFp)—RESPON'DKNT. 

Ado gtio‘X~-Settlement Record.—In a contention regariRiig succession to 
a plot of land, one party claifned as adopted son of the. deceased pro¬ 
prietor. It was found that the claimant ha<l lived with and served the 
deceased for many years, was sepai'ated from his own brothers, and had 
not taken a share of the land left by his naturaUather. had been treated 
by deceased as hU son, and had peilormed his funeral ob^rquies ; but 
that no ceremony of adoption had taken place. ll<’<d, that the absence 
of the ceremony did not, under the circumstances, invalidate the adoption. 

An entry in the Settlement papers to the etfecl that a man is lieir 
to certain land is at most only evidence of his right to succeed, not the 
right itself—and this evidence may be rebutted. 


i 


•Tudg.uent OF THi! CmioF Couirr. —Th * fads of th;- case 

are j^tated in the Assistant Comniissioiier’.s judgment. The 
.sole question at issue was whether the appellant was adopterl 
by the deceased Jewan Ringh, half the land left by whom 
the respondent claimed as the natural heir. The As.sistant 
Commissioner was of opinion that the juloption was proven 
by the weight of the evidence ; hut the Additional Commis* 
.sioner came “ on the whole ' to a different conclusion, becau.so 


the appellant is recorded in the settlement i-ooord as a sharer of the 
land left by his natural father, and his own witnesses dirl not de¬ 
pose to the performance of any ceremonies at the adoption. 

The Court observes that it is obvious that the record 
in the settlement papers.of the appellant as one of the heirs 
of the land left by his natural father is one thing, and the 
fact of his actually taking it by riglit of inheritance is 
another. The record is only evidence of the right, and not 
the right itself ; and it is not conclusive evidence, but evidence 
which may be rebutted. Now, in the pi^esent case there is 
good reason to believe that error exists in the record. Jey 
Singh, the natural father of the appellant, left five sons, but 
the names of only four of them are entered in the record. 
Appellant’s allegation that his name was entered in the 
record by mistake for that of Runya Singh, the fifth brother 
which was omitted, appears, therefore very probable ; 2ndly 
Jey Singh died 20 years ago ; appellant lives separate from 
his brethren, and the evidence shows that he is not in pos¬ 
session of an^ of the land left by Jey Singh ; Srdly, it 
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has been clearly established that the appellant lived with and 
served the deceased Jewan Singh, for many years. 

The Court therefore agrees with the Assistant Commissioner 
in thinking that the balance of evidence is in favor of the 
adoption ; and, reversing the order of the Additional Commis¬ 
sioner, dismisses the suit, with costs throughout. 
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Ko. 8. 

Before Boulnois and 8^m$on^ JJ. 

MIRAJDEEN. 

Versus 

MOHOMED BUKSH and mungul mull. 

The obligor of a bond has not a right of property in the bond paper 
and cannot on payment of the debt recover the document from the obligee. 
But to prevent fraud, the obligor may be entitled to have the bond 

cancelled. 

Buliho of the Chief Court.— We are of opinion that th. 
obligor of a bond has not a right of property in the bond paper 
so as to entitle him on payment of the debt to recover the 
document in specie. The obligee has a right to the docu¬ 
ment, and may destroy it vrhen the money is paid. But the 
obligor, if he can show that fraud might otherwise result, can 
demand in a civil suii( that the document be brought into Court to 

be cancelled. 

We do not consider the bond to be property pledged, 
but we believe the right to the cancellation of the document 
to be founded on rights in equity distinct from the right 
to the immediate possession of the document. It does not 
appear that the suit for cancellation will lie in the Small Cause 

Court. 

The valuation of the suit would depend upon the interest in¬ 
volved in the cancellation of the document. 

No. 13. 

Before Boulnois and Simson, JJ. 

CHOUQUTTA— (Dependant)— APPELLANT. 

Verstis 

RAJUN —(Plaintiff)— RESPONDENT. 

ill, rt. W .minri M. ‘ 

decreed consuniraatioix of the maniage. 

Appeal from Officiating Deputy Commissioner oj Mooltan. 
Claim- For completion of marriage and conjugal rig its, 
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Judgment of Chief Court. —The woman alleged to have been 
mnri ied is 20 years old. Tf she had been a minor this case could 
not have been decreed. 

The question then is whether whore marriage has been 
fiolemni/.ofl but not eonsunnnated, the Courts have jurisdiction to 

decree consummation. Thi.s they appear to have. 

The appeal Ls dismissed with costs. 


No. 21. 

NANUCK CHUXn -(Pi..vintiff) APPELLANT. 

.VXI> .VX()TI[KR —( 1>kfkni>ants) —RESPOX- 

DRXTS. 

Pisfvrl anr,' nj prirary -Opraimj of door or window upo 7 i a nrighhour. _ 

With rcganl to the usages and linbit'i of the native.^, the right of privacy in a 
dwelling hoiue is protected, and the invasion of it may give a cause of action; 
for instance, where defendants opened a now doorway in an upper storey in 
‘^uch a way as to invade the privacy of plaintifT. held that the Court could 
make a special order directing the closing of the door. 

Appeal from Com)ni^?i\one}\ Delh i. 

Rattigan for appellant. 

Dwarkanath Banerjoe for ro.spondents. 

Judgment of Chief Court. —It is clearly ostablished by the 
decisions of the Indian Courts (soo Ifuth M,tU and Choonef. Loll 
versus Ziika Oolah Ber/ and others, S. D. A. No. 213 of 1854 
decided on the 13th of March 1855 : Agra High Court B., June 
1867, p. 269, Ditto April 1863, p. 253) that the right of 
privacy in dwelling-houses is so far protected in this country 

that the invasion of it under some eircumstancos will give rise to 
a right of suit against the invader. 

In the present case the Courts below have clearly found that 

ft now doorway has been opened by the defendant in an upper 

storey, in such a way ns to invade tlio privacy of the appellant, the 

plaintiff in this suit, but they doubt their authority to intorfeiv 
With the defendant in his so doing. 

Under the circunistancos of this ease, the Courts have 
authority to make a special order directing the close of the new 
oor in the side of the defemlaiifs Imilding. because the use of 
that door has the effect of opening the interior of the plaintirs 
private apartments to view hi a manner ineonsistont with his 
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privacy ; that privacy being determined with regard to the usages 
and habits of the natives of this country. 

We therefore accept the appeal, and alter the order of the 
Courts below to this extent that the door is hereby directed to bo 
closed. The respondent to pay the costs of this appeal. 


No. 40. 

Before Boulnois and Simsont JJ. 

JtrSMAER SINGH. 

Vers^ts 

MUSSUMAT HUR KOUR. 

UinorCh Suilej Chiefs-Rules of Inheritance- Cu.<tom of the faviihes 
- Females do not succeed.-ne orders of Govei-nment, considered by the 
light of the correspondence on the subject, show that the families of the 
Minor Cis Sutlej Chiefs have been allowed to follow their own rules of in¬ 
heritance, apparently established during the independence of those Chiefs, 
blit at all events confirmed by those orders. Held that such orders 
have the force of law. Held also that the rules acted upon in these 
families both before and since 1S49, do not permit the succession of 
females ; that in this respect there is no distinction between moveable and 
immoveable property, and that such females are only entitled to maintenance 

suitable to their condition. 


No- 53. 

Before Boxdnois and Simsoxi, JJ. 

RUGHNATH— (Plaiktiff). 

Vex'sus 

RUHEEM BUX AND OTHERS— (Defendants). 

Hindoo Law—Ancestral real property—Sale of, in execution of 
decree-Son's nyhts—Necessary debts.—Under Hindoo Law a son has in¬ 
choate rights in ancestral real property distinct from those of his father; 
and the rights of the son are not saleable in execution of a decree against 
the father, unless the debt for which the decree was made was incurred for 
a purpose sufficient in law to justify alienation by a father without the con¬ 
sent of his son. 

Suit for declaratory decree. 

Dwarka Nath Banerjee for plaintiff. 

Reynolds and H. Plowden for defendants. 

Shib Nath, the father of the plaintiff Rughnath, was in¬ 
debted to the defendants, who severally sued, and obtained 
decrees against him. In execution of these decrees the de¬ 
fendants attached Shib Nath’s ancestral real property. Ragh- 
nath objected to these attachments, and sued the defendants 


/ 
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for a decree declai*ing his rights and interest in the propei-ty. 

Order of Chief Court.— We declare the property under at¬ 
tachment to be ancestral real property. 

We declare that the defendant Shib Nath, the judgment- 
debtor, has an interest in the said property which is saleable in 
execution of decree. 

We declare that by Hindoo Liaw the plaintiff Rughnath, the 
flefendant's (Shib Nath’s) son, has inchoate rights distinct from 
those of his father in the property in question, and that the rights 
of the son, the plaintiff Rughnath, are not saleable in execution 
of a decree against his father, the defendant Bhib Nath, unless 
the debts for whicli the decrees were made, in the execution of 
which the propei’ty has been attached, were incurred for necessary 
purposes, such as are .sullicient to justify' alienation by a father 
without the consent of a son, by Hindoo Law. 

Dwarka Nath Banerjec appears for the plaintiff. 

Darby ap])ear.s for Gokul Chund, Narain Dass, Jusput Rai, 
Bhai Nundgopal, Bhai Hurdit Singh, Lounkra Mull and 
Shumbhoo Nath, all decree-holders. 

H. Plowden appears for Huheein Bux and Imam Bux, decree- 
holders. 

Darby states that he has no application to make to the 
Court under its order of the 27th ultimo, and no written state¬ 
ments are therefore filed on behalf of his clients. 

H. Plowden for his clients makes a similar statement, but 
addresses the Court on the question of costs. 

Accordingly, in terms of the orders of the 27th Apiil, the 
Court now directs that the rights and interest of the defendant 
Shib Nath, as distinct from those of his son, the plaintiff Rugh¬ 
nath, in the property attached, shall he alone sold in execution 
of the aforementioned judgment-creditors' decrees, and that each 
party shall pay his own costs in this suit. 

NoTs?- 

Before Boulnois and ISimsonp JJ, 

KJRPAL SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

KESREE AND OTHERS—(CAumar,s\ -Defendants)— 

RESPONDENTS. 

Nn/r of Residence "Afa/iA- kubza *^—A proprietor in an imperfect 
puttfedarpc village who possesses a residence in it, has full right of property 
in that dwellmg-house, althougl. .some of the village lands and the upoo- 
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cupied parts of the abadi and the portion of the abadi in which cuUivators 
reside remain joint. There is no distincUon between such a proprietor and 
a “ Malik fcubza,” whose dwelling-house follows the tenure of, hie land. 


Appeal from Commissioney'y Delhi, 

G. Plowden and Dwarkanath Banerjee for appellants, 
Rattigan for respondents. 

Judgment of Chief Court.— Two questions are raised in this 
case—1st. have the Chumar vendors been rightly declared to be 
proprietors of their own possessions in the village; 2nd, if so, as their 
houses are in the village abadi, and the (d)adi is recorded in the 
settlement papers as “ shamilat dekf have they a full right of 
property entitling them to sell these houses, or do the houses 
revei't, as of right, on the Chumar vendors leaving them, to the 

village proprietary body. 

Plaintiffs’ pleader has been unable to contend in this Court 
that the Chumar vendors have been wrongly declared to be the 
proprietors of their possessions, and being so, we are of opinion 
that they are also proprietors of their residences in the abadi. 
We consider that a proprietor in an imperfect putteedaree village 
who possesses a residence in it has a full right of property in 
that dwclling-nouse although some of the village land and the 


unoccupied parts of the abadi and the portions of the abadi 
in which cultivators reside remain joint. This being so we 
can see no distinction between this and the case of a Malxk 
kuhza, whose dwelling-house we consider follows the tenure 
of his land, and does not, or the land on which it stand.s, be¬ 
long to the village proprietary body. 

It is further urged in favor of the plaintiffs that at all events 

they would have the right of pre-emption. For all that appear.s 
in the record they have no superior right to that of their purchas¬ 
ing co-proprietors ; but a different issue having been raised and 
tried in the Appellate Court we cannot allow the question of pre¬ 
emption to be brought forward for the first time in this Court. 

With these remarks the appeal is dismissed with costs. 


No. 81. ' 

Before Boulnois and Simaonf JJ. 

WTJIiLEE OOLA— (Defendant) —APPELLANT. 

Versus 

KURREEM BUKHSH and OTHERS— (Plaintiffs) 

RESPONDENTS. 

Moctaumllee-Tenure of office by. consistent with riyht of worshippers to 
restrain his acts-Poxoer of, to determine what is for benefit of mosque, u 
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suit brought by tho worshippers at a mosque to restrain the Moolawullee from 
encroaciiing upon the enclosure of the mosque, Held that the plaintiffs' 
remedy was not necessarily by obtaining tho removal of the defendant from 
tlie oHicc of Mootawullce; but that it was consistent with the defendant’s 
rigliL to be .Moolawullee and to continue in the tru.st, that tl»e plaintiffs should 
have the riglit to restrain him by an order of (Murt from doing a particular 
act. f/.7// also that the defendant’s right (o encroach upon the enclosure of 
the inosf)ue depended either upon his power as Mootawullee to determine 
wliether :li.* otn’roachmont was for tlic l)oneIit of the mosque, independently 
of tho Opinion of the plaintilYs; or upon the question whether the defendant 
bona permitted the encroachment for the benefit of the mosque. Found 
also that the defendant had not as Mootawullee power to determine whetlier or 
not an encroachment of the sort was for llio benefit of the mosque indepen- 
<{enily of the opinion of the worshippers. 


No 91. 

Before Boninois and Sinison, JJ. 

(K)HREK—(Plaintiff)--xVPPELLANT. 
JAINTEE—IDffkxdant) -RESPONDENT. 

Privacy -Riyht to complain of dislurhn 1 ^cc depends upon the degree of 
privacy to which plaintiff is entitlcd.—Thou^U witli regard to the usage of the 
country, tho right of privaej’in dwelling-houses is recognized, yet the Court 
will not necessarily interfere in every case of disturbance of privacy, but will 
look to the degree of privacy to which tho plaiuTilV is umlor the circumstances 
of tlie particular case entitled. Tlieroforo, where tho houses of defendant and 
plaintiiT faced each other in a street common to both pariii»s and to a third 
poK-iOu, ami the defendant by sitting in his own doorway could see tho 
plaintitT’s women if they sat in front of plainlifT’s house, it was held that the 

plaintirs degree of privacy was not .so great as to preclude the defendant 

from making a window in his own liouse which looked upon tho plaintiff’s 
premises. 

H. Plowdcn for appollant. 

Scarlett for respondent. 

The plaintiff’s lions,- was opposite the rlefeiulanfs, a stl-eot 
common to the parties and to a thir.l person running between tho 
two houses. By sitting in his own door\\a>- the defendant could 
see the plaintiff’s women if they sat in front of his house. The 
defendant pulled down a wall an 1 made a win.low looking uixm 
the street and at the .same time mx.n the plaintiirs premises. The 
plaintiff brought a suit for disturbance of privacy, and the Court 
of first instance ordered defendant t,i rebuild the wall so as 
to cover the window, and in default to pay rupees 40 as damages 
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to the plaintiff. This decision was reversed on appeal bj- the 
Additional Commissionev. 

Plaintiff then appealed to the Chief Court. 

JUDGMEVT OF CHIEF CouKT.—In the present case it has been 
found as a fact, and it is not disputed, that the wall which has 
been pulled down was about 3 feet high, and the pulling it down 
has opened an aperture looking upon a street. T he Additional 
Commissioner finds that the windows objected to look down upon 
a street which is not only common to both the plaintiff and 
defendant, but to another occupier. Further, that by sitting 
in his own doorway the defendant can see the plaintiff's women 
if they sit in front of his house. The Additional Judge added, if 
the wall in which defendant is said to have made the window.s 
were a partition the case might be different. 

The right of privacy in dwelling-houses in this country is 
established by the decisions of the Courts quoted in this Court’s 
judgment in case '21 of the Punjab Record 1869. * In that case 

it was found as a fact that by opening a new doorway the 
defendant had invaded the privacy of the plaintiff by opening the 
interior of his private apartments to viewthe right of privacy 

being determined with regard to usage. 

The present case is distinguishable from that in regard to the 
fa<.jt that the window now complained of opens upon a street. No 
question has been raised as to the long enjoyment by tho plaintiff 
of the degree of privacy which his house afforded before the 
present opening was made, but the question between the parties 
now turns upon whether the plaintiff has a right to such a degree 
of privacy in his house that the opening a window upon a street 
by lessening that privacy aft'ords a cause of action. 

It is clear that the principle of sic ulere luo nl ahenuni 
non Icedas, which has been held in this country to apply to the 
case of the invasion of privacy, as if it were a part of the rights 
of property, must not beheld to prevent lawful acts for the 
improvement of a person's property where there is no invasion of 
another person’s right, and thus the question becomes this: Has 
the plaintiff a right to privacy in his rooms in so strict a degree 
that windows on the opposite side of the street cannot be opened, 

The ordinary use of streets must be regarded, and if the 
plaintiff’s rooms are so situated that a window on the opposite 
side will command them, it does not follow that such a wind ow 

* Nanuck Chund v. Lalla, 4 P. R. 1869, p. 46* ; 
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must be prohibited. The opening a window in • a street is dis¬ 
tinguishable from opening a window in a dead wall looking upon 
a neighbour's ground, and in order to be able to prevent the former 
the plaintiff must show himself entitled to a much higher 
degree of privacy than he need have in order to prevent the 
latter. It is clear that the Court will not interfere upon every 
degree of diminishing.privacy, and there must be many cases of new 
oi>enings interfering with privacy, but not in suoh a degree that 
the Court can interpose. If then by merely opening a window look¬ 
ing on a street in close proximity to other apertures the defendant 
does diminish his neighbour’s privacy, that degree of diminution 
must be very slight. The Additional Commissioner has found as 
a fact that by sitting in his doorway close by the defendant 
without the new opening can have a view of those who approach 
the front windows of the plaintiff's promises. 

This shows that ohe degree of privacy not having been great 
before, the degree of diminution must necessarily bo slight. For 
the above reasons wc reject this appeal with costs. 


No. 92- 

Before Boidnois and Lind^sayf JJ, 

CHATTEA ANn OTHEKfci—^DKFKND^vNTs)—APPJiLLANTS. 

Verttuii 

MUfcifciAMAT J 0\V.tLLl—(P lainiiff)—KE s>PONDENT. 

Hindoo Laio~\Vulow:> liijhi not iii:cvuuuj at Inisband's death, docs not 
ajteru:ardsarxsc.-\j)yun llio UoatU of the plamliirs liusb.uicl. bis brother, who 
had been}omay possessed wiili him oXcerlain Uiud, succcoded by survivorship 
to the euliro properly. The brother diod cluldloss ten years aftorwaids. *Iho 
widow thou proWd a claim to a Ido iulcrosl m ihe whole of tho laud 
^ gamsl t o collalcial kindled, not having raised any chum against her 

us anc a lotlici. /fc7d that tlio widow could not claim a lifo iutorest oven 

la tho shai o of which hor liusband had boon possessed. Where no inhoritance 

*^^*^''* t^utaiiadduional join' inierost passes by survivoi'ship on 
ho death ol a co-parconor to another co-parcener, iho widow cannot claim a 
hfe interest m tiio shuroof her Juisband : if tho widows right does not accrue 
at hoi husbaud s death, it cannot afterwards arise. 

^^ppcalfrotn Uo,n,nissionoi\ 

UDGiiKNT OF Chief Couut.— The plaintilf in this suit is tho 
widow Of feadoo. a Hindoo, who died at least 12 years befoiv 
action bn^ught. Huriag hi. lifetiino ho was jointly possessed, 
^th his brother Ehagoo, of about 28 ghomuos 2 kunals of land. 

wbTl Bhagoo succeeded by survivorship to tho 

M hole land m which up to that time ho had possessed only an 
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undivided one-half share. The present plaintiff does not live with 
her deceased husband’s relations according to the evidence. 


Bhagoo has recently, that is to say, not more than two years 
befoi-e aetion brought, died, and his land, for ho died childless, 
has been claimed by his collateral kindred, among whom the 
defendants appellants Ghattea and Ghokal are numbered. The 
widow preferred her claim for a life interest in the whole of the 
land as the widow of Sadoo, and it is disputed by the collateral 
kindred, who allege her unchastity. On the ground that this 
latter was proved, the Assistant Commissioner, after a remand 
from the Additional Commissioner, dated 30th April fixing 

this question as an issue, dismissed the suit on 8th August 1868. 


On appeal the judgment of the Assistant Commissioner Mas 
reversed by the Commissioner, in his order dated 10th of April 
1869, on the ground that the woman lived at Dcoli M’ith her 
brother and not with Doollah, who is her brother’s servant. The 
Commissioner held that the accusation of unchastity fell to the 
ground, and accepting the appeal declared the plaintiff entitled to 

a decree with costs. 


On the death of her husband the plaintiff’s name was in fact 
entered on the settlement records as joint owner with Bhagoo, 
but she never actually took possession of the land or of any of it. 

' ’This, according to the Additional Commissioner, appears from 
her own deposition on the dakhil kharij proceedings at the death 
of Bhagoo, which resulted in the record of the defendants names. 
The same offi.cer thus disposed of his claim to Bhagoo s share ; 

** Now in the first place it is quite plain that she can in no 
'* possible view have any claim v^hatever to the share of Bhagoo , 
“ he was only her brother-in-law, and there is no law or custom by 
** which a woman can claim the property of her deceased husband s 
** brother ; the idea is a preposterous one. ” 

The Additional Commissioner, however, held that the 
plaintiff was, unless debarred by her own unchastity from claim¬ 
ing a life interest in her husband’s share, entitled thereto. 

The matter of the unchastity had better first be disposed of. 
If the widow had a vested or a possessory interest in her husband 3 
share, her subsequent unchastity would not divest her interest. 
That proposition rests on the decisions which have set at rest the 
somewhat vexed question on the point. The cases are collected in 
a recent decision of this Court, Mamroj versus Bhol<t decided oq 

the 5th of August last. 
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It would appeal- that if her hu.sband’s property had not been 
an undivided shai (‘ in a joint ef^tatc, hei- interest in it as a Hindoo 
widow ini^ht he said to ha\ (‘ vested in her at his death. Thus 
neither upon law nor fact does th(‘ defence hecoine maintainable 
on the ^<round of the widow’s alleged nnehastity. 

J5ut the widt>w s right to a life interest in the property 
claimed did not accrue upon the dciith of her husband. It is clear 
that where no inherilanee devolves upon heirs, but an additional 
joint interest passes hy survi\'orship on the death of a co-parcener 
to another co-pareenci- or <-o-pareeners. the widow of the deceased 
eo-i»areencr cannot claim a life intoi cst. 'I'he authorities arc clear 
upon the jtoinl. and tlii' case of Dt-trun Chin\d versus 

DeK'fni Hcmva}, .Vc*. 5!), Ptoijnh Preorth dtnir 1800, maybe 
referred to on this point. 

1 ho only distinction llien tliat this case i>resents is that the 

widoM-, who never attemi»ted to claim against her deceased 

husbaiul .s co-simrei-, now chums upon tlie death of the eo-sharer, 

after his sole occupation has lasted for more than 12 years, and 

raises the question of a widow'.s right against the collateral 

kindred, not against any one who Jield jointly with her husband 

in liis life. 'I'he proi.erty is still the subject of joint ownership ; 

but indei.ciKlently of this it cannot be held that a widow’s right 

which did not accrue at the death of her Imsband afterwards arose. 

Independently moreover of the lapse of time, there is no foundation 

upon which the claim can rest : Qv.iKl ah hiitio non ralct in dwtn 

temporU non convoP.rif, The Courts helow seem to have failed 

in distinguishing the real point in this case, and though the Conv 

missioner's order taken by itself may 1 h' correct upon the facts 

which he disposes of. they do not govern the case. His order 
must he reversed with costs. 


No. 99- 

Before Boiil(uid kSitnsotij JJ, 

RANJ A- (Plaixth i ) — APPELLANT. 

r< 

All SsT. ]\r^V J' PLVHI'M'j VXI) CIIIV'I \ 1 ' v Ar /\ 

KAAl—(D kfenpants) 

IMvspoXDKNTS:. 

• /t.c/.Ao Morlguijt'i- in Ot! (rusU'C bound tO 

wal o 7h v 'Vhouihe mortgage 

-aa of .ho kuKlkuoau as LMa Mocklu., .ho mor.gagco being put into 
1 s^csion, and clm.iiing the interest of his debt against tho Lrigagor, 
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and crediting him with the proceeds of the land : Held that the mortgagee 
as trustee was bound to account for his management of the property, and 
on his failing to do so the Court was bound to place the income at the 
highest possible figure, and to presume everything against him. 

Appeal from Officiating Commissioiiery Mooltan. 

Judgment of Chief Court. —The mortgage in this case is 
of the kind known as lekha mookhee in the Mooltan and neighbour- 
ing districts. In that particular kind of mortgage the mortgagee 
is put in possession, charging the interest of his debt against 
the mortgagor and crediting him with the proceeds of the land. 

It follows that the mortgagee holds the land in the position 
of a trustee for the mortgagor, and is bound to account for his 
management. 

This account the mortgagee in this ease is unable to render, 
and for this reason the first Court, wliile placing little reliance 
on the parol evidence to the pajunent on two occasions (^f 
Rs. 200, produced by the mortgagor, gave him a decree. 

The Officiatizig Commissioner, on the other hand, while 
debiting the mortgagee with the proceeds of the"dand,[at the 
same amount as the first Court, refused to debit him also with 
the payment of Rs. 200, merely because he failed to produce 
an account. 

The Ofliciating Commissioner in our opinion is right. No 
doubt the mortgagee is bound to give an account of the pro¬ 
ceeds, and on his failing to do so the Courts are bound to place 
the income at the highest possible figure, and to presume every¬ 
thing against him, as far as this can fairly be done on account 
of his default. 

But both the lower Courts agree as to the value of the pro¬ 
ceeds of the land ; and the onus of proving a payment in cash, 
apart from the proceeds of the mortgaged land, lies on the 
mortgagor ; and as both the lower Courts have held that the 
evidence which he has produced on this point is not to be 
relied on he should not receive credit for this amount. 

For these reasons the appeal is dismissed with costs. 
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No. 5. 

Before Simnon and Lindsay^ JJ, 

MITCHELL ik Co.— (Defendants) — APPELLANTS. 

Vers^is 

THE MURREE BREWERY Co.— (Plaintiffs)— RESPON¬ 
DENTS. 

Sale of beer by brewer to retail dealer—Implied warranty of 50 umf- 
ne$s—Warranty ceasen when beer deaputched—Presumption against 
purchaser who delayi to complain—Noohjertion can be taken after breaking 
bulk—Estoppel by acts of purchaser .—l*laintilTs, a Brewery Company, sold 
to defendants, who were wine an 1 beer merchants, a number of casks of 
beer, which were despatched from Murrcc early in February 1869, and 
reached the defendants at MeeanMeer about the middle of March following 
In April, after a dispute between the parties about the dishonoring of a 
bill of exchange, the defendants informed the plaintiffs that of the beer 
delivered 24 hogsheads and 3 kilderkins were unsalable, and that they 
were in that condition when they reached Meean Meer. The defendants 
had advertised the consignment generally as being very superior beer. A 
portion of the alleged bad beer the defendants had bottled off, as not being 
unsound but only very indifferent, in the expectation that it would sell at 
least at low prices. Some of the beer so bottled was sold by the 
defendants, but it was returned to them by the purchasers as 
undrinkable. In an action for the price of the 24 hogsheads and 3 
kilderkins, the defendants pleaded that the law implied in such a case a 
warranty that the beer should bo salable when delivered, and should remain 
so for a reasonable period after delivery to admit of a resale, that the beer 
either was bad when it was delivered, or had become so before such 
reasonable period had elapsed, and that on those grounds the defendants 
were not liable for the price. 

Held that by warranty implied by law the plaintiffs were bound to 
supply wholesome and merchantable beer to the defendants, but that the 
plaintiffs were not responsible for any deterioration in the quality of the 
beer that necessarily took place between the date of despatch and the date 
of delivery, and that there was no implied warranty that the beer should 
keep good for any period after delivery. Held also that if a purchaser 
who complains of a breach of warranty, do not challenge the quality of 
the article without delay, the presumption against him is that the warranty 
is complied with ; and that if he break bulk or make use of the article, 
he is barred from raising any objection to it. Found also that the delay 
on the part of the defendants in complaining, their doing so after quarrelling 
with the Company, and the fact that they had advertised the consignment 

as of a superior quality, left them no reasonable ground for refusing to pay 
the price of the beer in dispute. 
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No 7. 

Before Simson and Lindsay JJ, 

KHURKA— (Dependant)— APPELLANT. 

Versus 

SOOJAN SING AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Hindoo Law — Inheritan'^e^Nephew preferred to grand nephew — 
Associated re-united nephew cxrtudes disassociated nephew. —A brother’s 
son succeeds before a brother’s son’s son. An associated nephew, who 
had been re-united to his uncle and lived with him in a state of com- 
mensality and jointness for several years before the uncle’s death, hetd 
entitled to succeed in preference to a disassociated nephew. 


No. 8. 

Before Boitlncisy Simson arid Lindsay, JJ, 

DERENZY— (Plaintiff)— APPELLANT. 

Versus 

GRIFFIN AND OTHERS— (Defendants)— RESPON¬ 
DENTS. 

Libel—Public acts of a public man—Defamatory comments upon — 
Privileged, if made bona fide and upon reasonable ground, though infer¬ 
ences not fully warranted—Not privileged, if reckless or coupled loith 
unjustifiable invective, —Plaintiff was Sanitary Commissioner of the Punjab, 
and defendants were connected with a newspaper published at Lahore. In 
May 1869 cholera broke out at Amritsur ; on the 29th of that month 
was reported to prevail by the Civil Surgeon to plaintiff ; on 15th June 
was reported epidemic by the Civil Surgeon, and increased in severity 
during the months of June, July and August, the deaths amounting to 
several thousands. Plaintiff visited Amritsur on the 2nd August, and 
remained there till the 6th ; and during his visit made an inspection of 
the city with the Civil Surgeon, which the latter stated in evidence was 
“ sufficient to give him (plaintiff; a general idea of the sanitary state of 
the city, of the nature of the epidemic, and of the precautionary and 
remedial measures that were taken by himself (the Civil Surgeon) and the 
Civil authorities.” At the close of this inspection, in the course of 
which plaintiff and the Civil Surgeon had visited the filthiest parts of the 
city, plaintiff was sickened by a particularly foul stench to which the 
Civil Surgeon had led him by way of a joke, and returned to his buggy. 
This incident the Civil Surgeon afterwards jestingly related to one Rodgers, 
who thereupon wrote an article, which was published in defendants' 
newspaper on the 17th August, and which contained inier a/ta the following 
expressions : “ Instead of search, patient and investigating, the Doctor" 

(thereby meaning the plaintiff; took to in^orious flight. We do 

a n^nwith so. delicate a nervous system .that if he meets with 


y 
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“ one foul .<?men; he flies. What boot.s such untiring efforts and such 

“ iinseltish devotion" (alluding to the Civil Surgeon) “ now that the enemy 
“ occupies the Held, with such allies as the utter carelessness of the people, 
“ the idleness of the conservancy contractor, and the cowardice of the 
“Inspector Chief of Nuisances" iineaning the Sanitary Commissioner). In 
an action for libel based upon this article, the Court/jeW that to determine 
whether or not the above comnionls were privileged, as being fair remarks 
upon the public acts of a public man. the question was whether Rodgers 
the author of the article, had brought to the task of condemning plaintiff’s 
conduct an honest sense of justice, and a reasonable degree of judgment 
and moderation ; that the imputations made must not only be honest, 
but if mistaken must be made upon some reasonable ground. Held also 
that the shortness of plaintiffs visit to Amritsur and his delay in making 
the visit, upon which defendants insisted, did not reasonably permit the 
inference that he w’as actuated by a fear of the epidemic ; that the 
irnj)utation of cowardice, restiu ; upon wliat the Civil Surgeon liad said in 
jest, was reckless, and in excess id the privilege of the occasion ; and that 
therefore the article sued upon was libellous and actionable w’ilhout proof 
of express malice. 


No. 38- 

Before Lindsay and Cnmphellj JJ. 

MUNSA RAM— (Defendant) —APPELLANT. 

f 

Versus 

PUNNOO AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Hindoo Late—In aistuice of cxistom. daughter and her so?i exclude 
cousins. —There being no proof of any custom in point, held that a first cousin 
and second cousin once removed of the deceased, were excluded by his 
daughter and her son. 


No- 48- 

Before Cunningham and Campbelly JJ, 

JUGUT RAM AND OTHERS— (Depots.) APPELLxVNTS. 

LUCHMUN DASS and OTHERS— (Plaintiffs)— RESPON¬ 
DENTS. 

Joint fenanfs— Gift — Consent .— A joint-farmer of a village cannot make 
a gift of his share without the consent of the other joint-tenants. 

Appeal from CommissioueVy Ilissar. 

Rattigan for Appellants. 

Boyle for Respondents. 

Judgment OF Chief Court.—T he plaintiffs in this case 
are joint-farmers of a village along with defendant No. 1| 
who wishes to transfer his share to a disciple, defendant No, 2, 
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To this plaintiffs object, and bring this action to cancel the 
deed of gift. We concur with the lower Appellate Court in con¬ 
sidering that one of several joint-tenants of a farm cannot trans¬ 
fer his share without the consent of the other joint-tenants. 
There has, it appears, already been a transfer of shares in the 
farm now in dispute, but this was with the consent of the other 

holders. 

Appeal rejected with costs. 


No. 57. 

Before Lindsay Cuuyiingha'in, JJ. 

BANK OF UPPER INDIA— (Plaintiffs)— APPELLANTS. 

Versus 

O’BRIEN —(Defendant) —RESPONDENT. 

Act XVIII of IB50—Protection to Judicial Officers.—A obtained, on 
appeal, a decree with costs against B, for possession of a house valued at 
Rs. 1,750. A's pleader applied to C, Assistant Commissioner, for execu¬ 
tion of the decree as a money decree. C ordered the application to be 
tested ; the Record-keeper pointed out some mistakes in the items for costs. 

C repUecl to the Record-keeper that his report was obscure ; the record- 
keeper wrote in answer that, decree was for Rs. 1,750, and. added a 
memo, of costs, the whole amounting to Rupees 2,11.3-8-0. C considered 
these figures, and corrected the memo, of costs, the altered total being 
Rs. 2,489. C issued an order to D, a banker, to remit to Court Rs. 2,489, which 
were in deposit with D, to the credit of B. Before issuing the order, C read the 

order of the Appellate Court decreeing possession of the house D paid the 

amount. Afterwards D discovered that the decree was for possession of the 
house and not for its value, and pointed out the mistake to C, but the money 

had by this time been paid away. 

In a suit by D, against C, to recover the amount so paid, Md, that C 
had acted bona yide within his jurisdiction, in treating the decree of the 
Appellate Coui't as a money decree, and his mistake was protected by section 

1 of Act xvni of 1850. , 

Per Cunningham, J.-The .Vet exempts Judicial Officers from legal 
liability in every instance, except, when, without reasonable excuse, they 
transcend the limits of their jurisdiction. 

No- 83- 

Before Cnnuinghani and Cit phell, dJ* 

JHANGIE RAM AND OTHER8—(Defi>ts.)— APPELLANTS. 

DASS RAM— (Plaintiff)— RESPONDENT. 

Betrothal contract-Husband of the girl is not liable for breach of-hi 
» suit for damages for breach of betrothal contract, the Loner Court 
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awarded damages against the parents of the girl, and also against her 
husband, on the gi’ound that by marrying her he had promoted the 
breach of contract. Held that the suit as against the husband would 
not lie. 

Appeal from Commissionery Moolian-. 

Rattigau for Appellants. 

Spittii for Respondent. 

JuDOMKNT OK Chief Court. —In this case the plaintiff sues 
for hrcacli of a betrothal contract, and the Original Court awarded 
.oOO Rupees Jointly against the parents of the gii*l, with respect 
to wiiom tlie action is brought, and her present husband, on the 

ground that he had promoted the breach of the betrothal 
contract. 

This judgment (wliich was upheld by the Commissioner in 
appeal) is illegal so far as the award of damages against the 
girl’s present liusband is concerned. He was not a party to the 
betrothal contract, nor is there any authority for holding him 
responsible for its breach. 

It has been found below that Rs. 100 are fair damages with 
a view to plaintif) s and defendants’ circumstances. 

Accordingly we accept the appeal, and so far modify the 

judgment us to order Rs. 100 against the parents of the girl 
only 

Tim costs of this appeal will be paid by the plaintiff. 
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No. 7. 

Before Lindsay and Cunninghamt JJ< 

HURBYAL— (Plaintiff) —APPELLANT. 

Ve7'sti8 

MUSSUMAT RADHAN and ANOTHER 

(Defendants)— RESPONDENTS. 

Hindoo law.—Widow's maintenance charge on propeHy.-A Hindoo 
widow's maintenance is not a mere personal right against ‘^8 
ol the deceased husband, but a charge on the ancestral • 

and it defeats the right of a mortgagee of such property, when there 
is no other ancestral property wliich can be charged with the mainte- 

nance Appeal/rmyi Ccnnmissioner, Lahore. 

Pundit Ram Narain for Appellant, 

Scarlett for Respondents, 

JUDGMBN'T OF CHIBF CoURT.-Tho question in issue is whether 
a Hindoo widow’s maintenance is such a charge on ancestral 
property as to defeat the right of a mortgagee of such property 
when there is no other ancestral property which can be charge 

with the maintenance. 

We agree with the Commissioner in thinking that a Hindoo 

widow’s right to maintenance is such a charge, and not a mere 

personal right against the heir, and consequently in the present 

instance the widow has the right to 

and ,.le i. 

ed by the High Court g^g^ution of the only remaining 

t^“olume “b ancestral property of the late Seeta 
Moore’s Indian Appeals, 246. ymsband. The view is 

supported by the judgments marginally noted . 

This appeal is dismissed with costs. 


view is 


No. 11- 

Before l indsay and Camj^hell, JJ. 

JANKI DASS, CHOONEE LALL-(Defkndants)-APPTS. 
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ficoree against the son fora debt that was not shown to have been contracted 
niuler legal neccs-sity. 

Appeal J’roni Vonimissio)ie)\ Delhie. 

lh>yk* for Appollant. 

Uattigan for Hesponcloiit. 

Judgment of Chief Court. —The rights and interests of 
Kam Clnind, -Sfni of tlio plaintiff, in a joint undivided ancestral 
liouso, w(*r(‘ sold at public auction, in satisfaction of the decree 
(if Janki Dass, defciKlant, and purchased by Choonee Lall, defen¬ 
dant. 


The decree in favor of Janki Dass was for a purely personal 
debt, a debt not incurred for the benefit of the joint family. 

The father of Ram C’hund sues to set aside that sale. 


Tlie question we have to decide is, whether the son’s 
vested interest in ancestral immoveable property can be 
brought to sale in satisfaction of a decree for a personal debt,— a 
debt which was not incurred in any way for the benefit of the 
joint family. 


There are two decisions, noted in the margin, which take 

„ . apparently the affirmative view of the 

5 S. A\ . R. o l Bengal . 

HighCoui t. (piestum. J he Bengjil High Court niled 

ports 

ancestral property which could be 
brought to sale at any time. The question whether there 
was any legal necessity for the debt, and whether it was for 
the family benefit, was not ai>parently raised. The Madras High 
Court considered an t'xecution creditor entitled to bring to sale 
rights and interests tt) whieli a member of an undivided Hindoo 
family would iiulivitlually bo entitled if lie caused ixirtition to 
take place. On the other hand, the Sudiler Court and the High 
Courts of Rcngal and of the North 'Western Provinces, have held 
in many cases, from very old date to the present time, that a 
member of a joint undivided Hindoo family cannot alienate 
even bis mvn share in such property for bis own person.al benefit 

Til B. I,. R. 1'. B. ;ii). 'vitlunit the consent of his co-sharers, 

Civil ap- I lie cases mHetl in the mai'gin go 
poal junsdictioa. , ^ » o 

very fully into this question. It is 
true tliat. those eases arc not exactly similar to the ease now 

before us, but the principle that has biuiUhI the Courts on this 
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side of India hitherto must be our guide. The principle appears 
to be that in a joint Hindoo family no one member can predi¬ 
cate of the joint property that he has a certain definite share in 
it, for the shares vary according as sons and grandsons aie 
born. Such definite share can only be determined upon parti¬ 
tion. This principle is we think strictly in accordance with the 

Mitacshera. 

It has been held by this Coui't that in ancestral real pro¬ 
perty the son has inchoate rights distinct from those of his 
father, and that they are not salable in execution of a decree 
against the father, unless the debts for which the decree was 

made were incurred by the father for necessary purposes, such 

as are sufficient to justify alienation by a father without 
the consent of the son by Hindoo law.—No. 53, Pimjah Record, 

1869. 

Ill this case there is no contention that the debt incuired 
by Ram Chund was a legal necessity incurred for the family 
benefit. Now the question arises does the fact that the aliena¬ 
tion has been made by order of a Civil Court alter the nature of 

the case. 

"We think it does not. 

We do not think a Civil Court can order the alienation of 
property which the owner voluntarily could not effect. Were it 
otherwise, the door to fraud and corruption would be opened, 
and the rights of a Hindoo family might be invaded and des¬ 
troyed. 

Supposing a member of an undivided Hindoo family wished 
to sell his share and could not obtain the consent of his co-sharers 
to alienate it to the person he wished, he would only have to 
borrow money from such person, confess judgment in a suit for 
the recovery of the money, and in execution of the decree his 
share would be put up for sale, and could be bought either by or 
on behalf of the creditor who could easily arrange the matter 

with his debtor. 

In cases of this nature the creditor must look to the personal 
estate of his debtor, and be careful to enquire whether the debt 
to be incurred is a personal one, or one for which there is a legal 
necessity and for the benefit of the family. 

Appeal dismissed with costs. 


V 
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No. 13. 

Before Lindsay and Campbell, JJ. 

SHADI RAM &L CHIRUNJEE EALL —(Plaintiffs)— 

APPTS. 

Versus 

ARJI RAJ— (Defendant) —RESPONDENT. 

Hoondee —“ Siri Niahanee" — 0:itensible ageiit, — A. who had formerly 
been Gomashla of the firm of Doongursee Dass and Gungajul, drew 
a hoondee with the words at the head of the instrument. “ Siri 
Niskmiee Doongursee Dass Gungajul ko," &c. :—Ueld that these words 
alone were not sufficient by usage to indicate that *A. had authority to 
act for the firm mentioned, so as to make the firm responsible on' the 
hoondie. 


Appeal from Commissioyier, Jullunder. 

Judgment of Chief Court. —The question for decision 
in this case is, whether Plookum Cliund was the Goniashta of 
Arji Raj when he anti IVIootee Ram drew the hoondees upon 
which this suit is founded, and if not, whether he so acted 
as to lead the public i-oasonably to infer that he was. Wo 
are of opinion that this (piestion must be answered in the 
negative. 


The plaiiitids purchased the hoondee tlrawn hy Hookuin 
Chund and Mootce Rain on a firm in Calcutta, and it 
was dishonored. They sue to recover the value from Arji 

Raj, the head partner of the firm of Doongursee Dass and 
Gungajul. 


It is contended for the plaintiffs that the M'ords at the head 
of the Hoondee, Siri Nishanee Doongursee Dass Gungajul 
ko <fec., by usage, indicate that the firm so named was respon- 
.sible, that the names of the drawers in the body of tho hoondeo 

do not by usage indicate that the persons so named are tho 
responsible partie.s. 


This question was ]tlaced before nine influential men by the 
Commissioner—men well versed in tho nswges and custom of 
bankers, and they most clearly state that the woi-ds “ •S'iri 
Nishanee, <fcc., at the head of a hoondeo, may make the firm so 
named responsible if the drawer of the hoondeo was at the time 
the Gnma^^hta of such (inn, but not otherwise. They also show 
that the ^eiy fatt of a altci'inK tho form in which ho 

had hitherto d>awn hoondees on the part of tho linn employing 
him, IS .sutlicient indication to the public that ho is no longer tlio 
Go,no,/,(a of such firm. They also show that'the heading “ Siri 
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Nishanee^' &c., when written by any other than the Gomashta 
of the firm so indicated is simply a custom by which the hoondee 
will not be cashed until the firm so indicated writes and permits 
its being cashed. 

Arji Raj in his evidence before us goes more fully into the 
question, and he shows that the custom is for the firm writing 
the words ** Sivi &c., at the top of a hoondee, to send 

to the firm so indicated the equivalent of the value of the 
hoondee, and that when the equivalent has been leceived, the 
firm so indicated gives permission to the drawee to cash the 
hoondee but that it is in no way responsible to the holder of the 
hoondee. 

There is no allegation of fraud in this case, and there is no 
doubt that the form in which the hoondees in suit are drawn is 
different from that in which Hookum Chund drew hoondees up 
to Sumbut 1924, when he was Gomrrshia of the firm of Doongur- 
see Dass and Gungajul. 

The Hoondees in suit are drawn by Hookum Chund and 
Moteeram : Moteeram never has had any connection with 
Doongursee Dass and Gungajul. We have no doubt that the 
hoondees in suit were not drawn by Hookum Chand as the 
Goniashia of Doongursee Dass and Gungajul. e believe his 
appointment as Gomashta ceased in Sumbut 1924. 

The appeal is dismissed with costs. 

No. 15. 

Before Boulnois and Lindsay, JJ. 

MOTEE RAM— (Plaintiff) —APP EIJvANT. 

Vef'sus 

THE EXECUTIVE ENGINEER, 1st DIVISION, AGRA 

CANAL— (Defendant)— RESPONDENT. 

Contract—Construction—Fortius contra proferentem." —On the 11th 
October 1868, the plaintiff commenced certain buildings for the defendant, 
Executive Engineer, 1st Division, Agi*a Canal, without any agreement as to 
the rates of payment. On the 4th Febmary 1869 the parties executed an 
instrument, by which the defendant agreed to pay the plaintiff for the 
buildings at ceriain rates higher than the ledger rates of the Public 
Works Department. In the middle of Jlarch 1869 the work was stopped 
by the defendant. In a suit for the price of the work done the plaintiff 
claimed to be paid for the whole of the work at the contract rates : the defendant 
contended that for work done prior to the 4th February 1869 the plaintiff 
should be paid according to the ledger rates only. Held that, construing 
the agreement most strongly against the defendant, he was liable at the 
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contract rates for all work that had not been paid for at the time when the 
contract was made. 

No. 31. 

Before Boulnois and Lindsay, JJ. 

MUSSUMAT SHURF BIBEE-— (Defendant)— APPT. 

Versus 

BAHADUR —(Plaintiff)— RESPONDENT. 

Mahomedan Lnic — Mnrr'woo —“ Iddut .**—Where a Mahomedan woman 
was divorced, and remarried without observing an Iddut, the Court declared 
her second marriage null and void, and consequently dismissed a suit insti¬ 
tuted by her second husband for restitution of conjugal rights. 

Appeal from Cominiiisionei y Raivul Phidee. 

Protul Chuiider Chatterjee for Appellant. 

Judgment of Chief Court. —Tho Apellant was divorc¬ 
ed. On the day of tho divoroo she married her husband’s brother. 
Soon afterwards sho took ui> her abode with another man. 
Her husband sue.s for restitution of conjugal rights. 

The contention before us is that the marriage with the 
Respondent is null aiul \oid by iSIahomedan Liiw. 

By Mahoin<*dan Law, a free woman, who has been divorced, 
mu.st wait a deliiiite period, termed Iddnthy INIahomedan lawyers, 
after the dissolution t)f a riglufvd marriage that has been confirmed 
by consummation or by death —liaUlies ^fahomedau L(ta\ paae 351 

Until tho e.\i)irntion of the Idtlat the eompletion of a new 
marriage is not lawful— J/idat/a, paeje 128, Chapter Xlly 
Grady's ; yfadra.s A. Jadgaanfy September 1855 ; 

Sloayfs Digest o/ Jlahoniedaii Ltta'. 

As the marriage of tlie Ap)X‘llant with the Resix>ndent 
is unlawful, it is null and void, and the Respondent has no 
legal ground of aetion. 

Tho Appeal is doerced with costs. 


No- 35- 

Before Boulnois and- hindsaify JJ, 

BUDDER DIN ct OTHERS—(Dkfivis.)—APPELLANTS. 

ITan'r.-? 

MULLIK ATTAR— (Plaintiff) —-RESPONDENT. 

Act XX of ISR.*!. .cre/ma 22 RSimous cmiowmcnts—Pou'cr of Court 
to appoint^' fnmnr.~V\u\ov Act XX of 18R.'l. a Court can dtvlaro tho 
right of a particular person to appoint tho of a mosquo, but c.annol 

nominate tho imam or declare a given nomination lobe ri‘>ht 

Appenl from CommissiiiHt Peshaivar. 

Plaiiitill claiiiu'd tlu- riKht to appoint an imam to a oortain 
moscpio. llo had onjoyod tho l i-ht for a lont; time, and ajv 
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pointed one Kareem Gool, who was turned out by the defen¬ 
dants, the latter announcing their intention of appointing one 
Dost Mahomed in his stead. The original Court found that 
plaintiff had the right to nominate the imaviy but holding that 
the appointment of either K^areein Gool or Dost INIahomed was 
unadvisable, decided that neither should be allowed to fill the 
post, and directed the idaintifF to appoint some one else. The 
Commissioner on api^eal passed the following order :— 

“ From all the enquiry made, and from the last portion of 
the Extra Assistant Commissioner’s decision, the plaintiff is 
proved to have the right to aijpoint an imam, and a decree has 
been passed in his favour. Why then has a restriction been 
made against the appointment of Kareem Gool, with whom the 
plaintiff and majority of the followers are satisfied I In my 
opinion there is nothing to bar the appointment of Kareem 
Gool as imcuyi to the mosque in question. Kareem Gool will 
continue to be the imam. The decision of the lower Court 

will be modified to the above extent.” 

Judgment OF Chief Court—Boulnois, J. —All that the 
Civil Court can do is to declare the right of parties to make 
the appointment in question. They cannot make the appoint¬ 
ment themselves. Act XX of 1863, section 22, although it 
does not expressly refer to Civil Courts, forbids any officer of 
any Government in his official character to nominate or appoint 
any trustee, &c., of a mosque, &c. This wide language precludes 
the Courts from declaring the nomination of any individual to 


be right, irrespectively of the authority to appoint him, which 
is what the Courts alone can declare. I would therefore amend 
the order of the Additional Commissioner so far as he appoints 
Kareem Gool by order of Court, and declare only the right of 
the plaintiff to appoint the imam of the mosque, and to appoint 
whom he pleases. 

Lindsay, J.—I concur generally in the view expressed by 
my colleague. The appeal is dismissed without costs. 


No- 40. 

Before Boulnois and Cam'phellf JJ* 

HAKIM AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

KANHA (k OTHERS— (Defendants) —RESPONDENTS. 

Settlement record—Provision to restore land to absentee—Suit by 
representative of absentee—Limitmon.—It was recorded at settlement 
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twenty years before suit, that on the return of A., an absentee, he should 
receive back possession of his land. A. died upwards of twelve years 
before suit, without having returne<l to the village, and his sons died after 
him without liaving made any claim to the land. A month or so after the 
death of the last surviving son, the plaintiffs, the distant kindred of A., 
sued for the land. 

Held that it did not follow from the defendants’ agreements to restore 
the land to A., that the plaintiffs’ suit was maintainable even if A’s sons 
could have claimed the land under the agreement, and that the twelve 
years’ limitation had run agaiust the plaintiffs. 

Appeal jrom Comynissioaerj J’lilhtndur. 

Leighton for Appellants. 

Bates for Respondents. 

Judgment of Chief Court. —The present claim is made 
after a dispossession of nhont 40 years. Limitation has not given 
rise to a title in the defendants l)y non-claim, because the 
defendants not being tlte original and reiil proi>rietors of the 
land at settlement, but only occupiers, agr(»ed to an entry in 
the Settlement K-huteoni to the effect that the proprietor was 
one Vir Singh, then absent, and in his favor in the column of 
absentees was inserted the condition that if he returned and 
should reside in the village he should receive back possession 
of his land. 

Vir Singh had then been absent 20 j'ears from the 
village, and the settlement was effected, and the above-quoted 
record made about 20 years ago. 

Khazan Singh, the son of Vir Singh, survivetl Dulhan 
Singh, another son, and lived till a month or so before action was 
brought : but ho never claimed the land, and died in a 
neighbouring district, as far ns appears ; at all events he is 
not shown to have returned, 

Khazan Singh being dead, no person entitled to claim 
through Vir Singh now stands between the present occupier 
and the distant kindred of Vir Singh, of whom the plaintiffs 
are. The question whether the present claimants can make 
good their claim rests upon the terms of the entry in the 
Settlement Khutooni. That entry must be construed with 
reference to the apparent intention of the parties to it (i. 
the defendants) when it was made, so far ixs that intention 
can be gathered from tlio words. Because the defendants 
iigroed to give up to Vir Singh, oven if it can bo inferred that 
Vir Singh s sons could have claimed (and wo do not say that 
they could not)—it does not follow, his sons having lived 
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and died \vithout claiming, that the plaintiffs can come in 
whenever they please. On the contrary, putting the widest 
and perhaps too wide a construction on the clause referi’cd to, it 
appears that the twelve years’ limitation began to run as soon 
as the period had elapsed after Vir Singh’s death within which 
his sons could have claimed. For these reasons we dismiss the 
appeal with costs. 


Ko. 61- 

Before Lindsay and Campbell, JJ. 

NTJJEEB ALT— (Plaintiff) —APPELLANT. 

Verstis 

HYDER ALT, AND OTHERS— (Defdts,)— 

RESPONDENTS. 

Mohomedan Law—Gift Possesiiiov.—Property in the possession of a 
mortgagee cannot, under Mohomedan T.aw, be made the subject of a gift to any 
one but the mortgagee, as actual possession is essential to the validity of a gift. 
But where the heirs of the donor acknowledged a gift of a share in mortgaged 
property by allowing the donee to join with them in suing for redemption, 
held that the donee was entitled to the share which the donorintended to pasa 

under the gift. 

Appeal from Deputy Commissioner Jullunder. 

Lindsay, J.—The plaintiff some years ago obtained in gift 

from Mussumat Zeenut the land now in suit. 

It was then, as well as other ancestral land belonging to her 

ancestors, in the hands of a mortgagee. 

She died. Her cousins and the plaintiff, who is also a relative 
redeemed all the mortgaged property, bon'owing the money with 
which the redemption was effected, and re-mortgaging the said pro¬ 
perty to the lender of the money. 

Subsequently a dispute appears to have arisen, and the 
defendants now declare that under the Mohomedan law the 
plaintiff has no right to the land in suit, never having received 
possession, and that in fact Mussumat Zeenut never was in 
possession, the property having been mortgaged by the remote 
ancestors of the parties, and held by the mortgagee till after 

her death. 

Two questions arise in this case : 1st, under the Mohomedan 
law when mortgaged property in the actual possession of the mort¬ 
gagee is given away by the proprietor, does he deliver immediate 
possession to, and is there such a seizin on the part of. the donee 

Q,s the law contemplates 1 
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2. Does not the taut that the defendants impliedly 
admitted the posses^iion of the plaintiff in permitting him to 
join in suing for the redemption of the mortgaged property, 
give him a good title to the land he claims, even if by Maho- 
medan law mortgaged propertj* could not legally be delivered 
over to, and taken possession of by, the donee, Mussumat 
Zeenut ? 

In my opinion property in the actual possession of a mort¬ 
gagee cannot be given to any one but the mortgagee. The actual 
article given must be made over to the donee. 

I do not think a latent right, sucli as that of a moi’tgagor 
out of actual possession, to redeem can be alienated by a deed 
of gift, ]Iihehtt<nnah^ under the jNEaliomedan law, except with the 
consent of the moi'tgagee. See the Ifidnya, page 484: ; the case 
of Obed^i)' rs. J/(f/to)7i€d J/oo)tce)\ Hi. IT. R. Civil Rulhigs, 

88 ; and case No. IX, p. 353, J/a<‘na(//iteu*s Mahomedan law, 
edition of 1825. 

But by Mahomcdan law (lIa7nU/o7i’s Hidapa, p. 427) 
acknowledgment proceeding from a competent person is 
binding upon that person. The defendants in associating the 
plaintiff with them for the purpose of redeeming the mortgage 
did in fact acknowledge tho plaintiff’s right to share in the 
mortgaged property, and liis sliare presumably was that which 
Mussumat Zeenut gave him and which she on the death of her 
father legally inherited. 

I would give the plaintiff a decree for the share he claims. 

Campbell, J.—I concur. The appeal is decreed with 
costs. 


No. 62- 

Before Lindsay and Campbell^ JJ, 
BUNSIDHAR (Decree-holder) —APPELLANT. 

Ferifns 

BEHARI LALL (Judgment-debtor) RESPONDENT. 

Execution of dvcree against surety,—A decreocaimot be executed against 

a person who. after Iho decroo is passed, becomes surety for tho performance 
of it. 

Appeal from Ofiiciating Comynissioner, Belhie. 
Gouldsbury for Appellant. 

Reynolds for Respondent. 

The respondent became surety, after the decree was passed, 
fpr the performance of a decree obtained _by the appellant 
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against a third party. Upon the application of the decree- 
holder the original Court ordered the respondent’s arrest in 
execution of the decree. The lower appellate Court directed 
the respondent’s release on the ground that the decree was 
barred by limitation. 

Order of Chief Court. —The surety was not liable in ex¬ 
ecution of the decree, he only having become surety after the 
decree. 

It is unnecessary to consider the question of limitation. 
We dismiss the appeal, but modify the order of the Commis¬ 
sioner by decreeing that costs throughout shall be charged to 

the decree-holder. 


No. 70. 

Before Bouluois aud Lindsciy, JJ, 

ABDOOL RAHMAN and OTHERS,—APPELLANTS. 

Versus 

BYPER—RESPONDENT. 

Act X of 1865- Indian Succession Act.—Stay of Execution against estate 
of deceased.-An executor is not entitled to withhold payment of debts of 

the deceased for one year-, and execution can issue against the estate of 
the deceased within that period. 

Appeal from Assistant Commissioner Lahore, 

(Transferred to Chief Court under Sec. 8, Act YU of 1868.) 

Reynolds for Appellants. 

Spitta for Respondent. 

The appellants applied for execution against the estate 
of the debtor (deceased), and the application was resisted 
by the executor on the ground that under Act X of 1865 
(Succession Act) he was entitled to one year, which had not 
then expired, before he could be called upon to pay the debts of 
the testator. The Assistant Conunissioner refused to allow execu¬ 
tion against the estate, holding that the executor “had a 
year’s grace to gather in the outstanding debts, under Act X of 

1865,” 

Judgment of Chief Court.— We are guided by the Code ^ of 
Civil Procedure, no provision being made by law for carrymg 
out the theory of section 282 of the Indian Succession Act. We 
therefore reverse the order of the first Court, and decree 

execution. 
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No 3. 

Before Boiilnois and Lindsay, JJ, 

NAl^ ATN —(Defendant)— APPELLANT. 

K ANITA— (Plaintiff) — RESPONDENT. 

Arhitratinn -Auard agabm party nolconscnting to ref erencc —Procedure, 
—In n suit for broach of betrotlial against two defendants, the plaintiff and 
one of the defendants consented to arbitration. The nrbilratoTs awarded 
damages against both defendants. The Court trying the suit passed judg¬ 
ment upon tiie award, striking out the name of the non-consenting defendant. 
HM that llie procedure of the Lower C(mrt was erroneous; that the proper 

course was to remit the award*under section Civil Procedure Code for 

illegality on the face of it. 

Appeal from Commissioner^ Lahore, 

Judgment of Chief Court. The Court in which the award 
was received should have sent it hack instead of merely striking 
out the name of Rainjus. 

It is true that Ramjus was a party to the suit, but there 
is nothing to .show that he consented to the arbitration 
and an award could not stixnd against biin, but to strike bis 
name out, as the Assistant Commissioner did, was to render 
Narain liable to pay twice as umch as the arbitrators bad ordered 
him to pay. 

This was a subsbvntial variation of the award, and beyond 
the powers of the Court, which however is authorized in such a 
case to remit the award to the arbitrators under section 323 of the 
Code, which provides for the case of illegality apparent on the face 

of the award. 

The orders of the Courts below are bad in special appeal, 
and we accept the appeal and remand the suit for disposal 
according to law in the Court of the Assistant Commissioner. 
The point is a preliminary one, ri::., that before confirming the 
award, the legal defect in it, arising out of the illegid addition 
of Ramjus us a party liable, should have been remedieil by the 
remission of the award to the arbitrators under section 323. 
They can be called up and requested to state what sum 
tht‘y award against Nai'ain, The suit is remandexl, stamp fee 
of this ivppeal to appellant, aiul case struck oft*' the file of this 
Court. 
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No. 7. 

Before Boulnois and Lindsay, JJ. 

BABA KHEM SING—(Plaintiff)— APPELLANT. 

Versus 

DHUNNA SING & OTHERS— (Depots^)— RESPONDENTS, 
Possessor with knowledge af defective title—Right to compensation for 
improvements.^A person in possession of the land of another, with 
knowledge of his defective title, is not entitled to compensation for im¬ 
provements, where such improvements, not being necessarily of any direct ad¬ 
vantage to the real owner, were objected to by him at the time when made. 


No 17. 

Before Boulnois uud Bhidsayj JJ, 

JEEWUN SING —(Plaintiff)— APPELLANT. 

Versus 

ANWAR KHAN— (Defdt) —RESPONDENT. 

Bond payable on demand-Limifation.-l^ a bond is payable on demand. 
Limitation runs from the date of demand, and not from the executiou of the 

bond. _ 

No. 27. 

Before Lindsay and ALelvillj JJ, 

NOUBAT— (Plaintiff) —APPELLANT. 

Ve7*sns 

KHUBEE— (Defendant) —RESPONDENT. 

Appropriation of payment—Debts barred by limitation.—1i in the case 
of an account current no election as to the appropnation of a payment is made 
by either debtor or creditor, the Court will appropriate the payment to the 
discharge of the first item on the debit side, though that item be barred by 

limitation. 

Appeal from Officiating Commissioner, Hissar, 

Protul Chunder Ohutterjee for Appellant. 

Ram Narnin for Respondent. 

Lindsay, J.—In this case there had been a running account 
between the parties. The debtor paid money on two occasions 
on account, and was credited with those payments, but they were 
not at the time of payment specifically appropriated by the creditor 
nor did the debtor give any instructions in the matter. The 
creditor now sues to receive from the defendant the balance due by 
him on the current account. An item of Rs. 50 lias been held to 
be a debt, the claim for which is barred. It is contended for the 
appellant, that he had the right to, and did, appropriate the pay¬ 
ment to the extinguishment of that old debt. The creditor did 
not at the time of payment, nor subsequently, specifically credit 
the payment for the liquidation of the item of Rs. 50. Ho 
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simply added up the credits and debits for the defendant’s account 
and sued for the balance. The question in issue appears to me to 
be ^vhether the law does not presume, in the absence of evidence 
to the contrary, the ap]'lication by the creditor of money i>aid 
generally, i. without .specific, appropriation, to the 

e.\tinKui^'hnu‘nt of the oldc-st items of a running account. 

Tn my opinion the law jiermits and equity demands a Civil 
Court to pr(*siime such an apjdication of money paid by the debtor 
without notice to tlu' creditor as to its appropriation. 


Story says. 


Story on Kquily Juvis- 
pniflonrc, Section •h'iO. 
Kosooo, haw of KvifUaiec, 
jnth cilition, P. 171. 

I'. R. for 1S70, No. 7r>. 
\\ R. for ISiM. Xo. 101. 


of this nature' are accounts current with bankers 

aiul (jth(‘*.-.s whi‘r(' there are various 
items of dcht on one side and credit 
tui the other, aoeruing at different 
times, and no si)ecial ap])ropri»ition 
made by the parties ; successive l«\y- 
ments will tlien; be ai)plied tt> the discharge of antecedent debts 
in the order t>f time in which they stand.” The appeal should 
be decreed M'ith costs, and the ease remandotl to the Commis¬ 
sioner in ortler that lie may a]tpropriatc the xmyments as above 
direetctl and determine whether the item for Rs. 50 is a just debt, 
Mklvill, J.—T concur. Setting asi<le the intermediate 
balance as not having been agreed to by the defendant, the 
account on which the plaintiff sues is eomixised of scvcml sums of 
money advanced to the defendant, and one of these sums was 
older than three years at the time of institution of the suit. The 
]>laintiif has credited to the defendant two large items of payment 
near tlu* end of the account. Now it was clearly in the plaintifTs 
powei' at the time of the reeeii-)t of this money, in the absence 
of any instruction from the defendant, to credit these iuiyment« 
to the olde.st items due by the defeiulant ; and there seems to bo 
no reason why tlu' Court should not now make the approiiriation 
in accordance' witli the priiuajeh' eontainoel in the above exti'act 
from Story’s Eeiuily Jurisprudence. 


No. 37. 

Before l.indsay and JJ. 

FI A\* ANi> tvrili^HS—(P laintiffs)— 

APPlR.LAN'rs. 

Uf /‘.V/'.N' 

ROSHl^N DIN—( Di kknoant)—RESPONDENT. 

Uuhnmmeilan Lou-Dealh-hed and Uyacy-Consent of some of the 

keirs—nerocottoit.—A([ci\ih'Wd gift or n legacy, umler Muhanimadon Law, 
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does not require the consent of alUhe heirs; if some consent and the rest 
dissent, the gift or legacy is valid quoad the shares of the former. 

Such consent connot be revoked, if given after the donor's or testator s 


death. 


Appeal from Commissioner, Ratmdpindi. 


Leighton for Appellant. 

Plowden, Offg. Govt. Advocate, for Respondent. 

Judgment. —This is a special appeal from the decision of the 
Commissioner of Rawulpindi. 

The land in suit belonged to the late Mullick Ferozedin of 
Shumshabad, Attock. The parties to the suit are his sons. The 
Xdaintiff s claim to have the property divided equally amongst 
his eight sons. 

The defendant contends that by custom and in vii-tue of a 
will executed by his father he is entitled to bold one-half, the re¬ 
maining half to be shared by his brothers. At this time the de¬ 
fendant is, and has been for long, in possession of the whole of 
the property as manager of half and proprietor of half. 

Both the Lower Courts have given judgment in favor of the 
defendant. 

The first Court in a very well argued judgment clearly shows 
that on a former occasion the eldest son of the family took the 
largest share. In 1865 Mulick Ferozedin sued his two brothers re¬ 
garding shares in the ancestral estate. It was held that the elder 
brother Mullick Ferozedin was entitled by custom to hold the entire 
esUte but was to provide a suitable maintenance for his younger 
brothers. This arrangement was modified by the Chief Court in 
1867. The Court directed that the Mullick should have one-half 

and his brothers one-half of the ancestral estate. 

Thus the custom has been in the opinion of the Court of 
first instance acknowledged by the Civil Coui-ts. And in accord¬ 
ance with this custom the late Mullick on the 6th July 1867, 
executed a will on his death-bed by which he conveyed one-half 
the ancestral estate to the defendant and one-half to his other 

sons. i-j u 

This document has been pronounced genuine and valid by 

both the Lower Courts. 

Three points have been urged by Counsel (Mr. Leighton) for 
the special Appellants, plaintiffs. 

1st.—That the judgment of the first Court shows that the emdence 
produced on either side was worthless, and such being the 
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case tlic will cannot he hold to ho proved, and the defend¬ 
ant oiiprht not to liavo received one-half of the property. 

2nd.—That tlio death-hed ^ift is invalid, not having received the 

assent of all the heirs ; that hy Muhammadan Law the 

assent of one or more of many heirs is insufficient—there 

% 

must he unanimous consent of all the heirs to the bequest. 

3rd.—That the plaintiffs who assented to the bequest and 
the transfer according to the bequest, were minors and not 
bound by their action in the matter. 

As regards the first objection we have only to say that the 
evidence on record Justifies the conclusion at which the Courts 
have arrived. With regard to the in\alidity of the will the con¬ 
tention of the special appellants is not in accoi’dance with 
Muhammadan Law. 


It is not necessary that tlie assent of all the heirs be given. 
It is written in the IMnyrt : “ It is to bo observed, however, that 
“ although a bequest in favor of a part of the heirs be not valid, 
yet it is rendered so hy their consent, as was already men¬ 
tioned. If moreover, a part should give their consent and a part 
withhold it, the bequest then becomes valid in proportion to the 
amount of the shares of those who consent, and invalid in propor- 
“ tion to the amount of the shares of the others.”— Gnidy's Iledaya, 
page 672. It follows then that by IMuhaunnadau Ljiw the con¬ 
sent of the jdaintifTs, supposing they were competent to consent, 
makes the bequest of Mullick Ferozediu valid so far as their share 
in the ancestral property is concerned. But it is alleged that 
they wore minors at the time they gave their consent. It has 
been found as a fact that they were not minors at that time. It 


is true that the first Court did not frame an issue on that question, 
but the plaintiffs have not been prejudiced thereby ; and oven if 
they were minors at that time, their course of action after attain¬ 
ing majority, and for some years after the record of their consent, 

shows most undeniahly that they acquiesced in the arrangement 
made hy their father. 


In fact, ahout one mouth before this suit was lodged they 
ndmitted and recorded in a deed of inortfra-e executed by them¬ 
selves that the di fendant was o%vner of one-half the ancestral 
estate : oven if the plaintiff were minors, (which we do not think 
there is any reason to l.elier e,) thei.- subsequent action must bo 
held to bo in effect a ratification of their consent made when 


minors. 
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As regads the revocation of the consent given hy an heir 
after the testator’s death, it is clear that the consent cannot he 
revoked. We find in the Hedaya, page 671, speaking of the con¬ 
sent of the heirs, these words : “ Their consent, indeed during 
‘ the life time of the testator is not regarded ; for as this is an 
“ assent previous to the establishment of their right they are there- 
“ fore at liberty to annul it upon the death of the testator. 

“ It is otherwise when the consent is given after that event , 
for as this is an assent subsequent to the establishment of their 
“ right they are not afterwards at liberty to annul it. 

It is clear that by Muhammadan Law the plaintiffs have 
not established their claim. 

The appeal is dismissed with costs. 

No- 38. 

Before Boulnois and Lindsay, JL 

ram RXJTTUN—(Plaiktiff)—appellant. 

Versus 

GORI— (Defendant) —RESPONDENT. 

Parokir — Bin "—Right of member of parohit's family to a share 
in -Defendant, a puro/nt. received bin or fees from pUgrims who stopped 

at defendant’s house. Plaintiff on the ground of relationship claimed fiom 

the defendant a share of these fees ; the defendant resisted the claim with 
the plea that he obtained the fees by performing services, and the plaintiff 
without rendering any services was not merely as a relative, entitled to a 
share in the fees. The Lower Com-ts held this plea a good answer to the 
action and dismissed plaintiffs suit. Held by the Chief Court remanding 
the case for a new trial, that such a suit as the plaintifl s might be 
maintainable if there were any relation of ancestral right or contract oi 
customary proceeding between the parties, giving rise to a liability on the 
part of the parohit to allow his relative to share in the fees. 
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No. 8. 

Befure Boidnois and Camphellj JJ. 

MASSUMAT CHUND KOUR— (Defendant)— 

APPELLANT. 

KUNJIYA LALL— (Plaintiff)— RESPONDENT. 

Pleader $ fee—Failure to render scj'viecs—Agreement with client— Bona 
fuies of pleader—Want of mutualily—SJiukrana .—A pleader was retained 
by one Chund Koiir, a prisoner in jail, to prefer and conduct an appeal to 
the Chief Court, receiving Rs. 80 for a fee.—His client also executed a 
document in which sho promised to pay him Rs. 800 if she were acquitted. 
The pleader drafted the grounds of appeal, which he forwarded to the Chief 
Court by ati agent. Two other prisoners, convicted with Chund Kour, had 
appealed to the Chief Court, and lior appeal was ordered to bo heard on 
the date fixed for the other appeal. This order did not come to the knowledge 
of the pleader, and on the lltli January (the date fixed'! the appeals were 
considered in his absence and his client’s acquittal ordered by the Court. 
Two days later, the pleader appeared at Court to attend to the appeal, and then 
learnt that his client’s case was disposed of. Upon her refusal to pay the 
promised sum of Rupees 800, the pleader sued for the amount, contending 
that the event (Ids client’s acquittal) had happened, which according 
to the agreement, entitled him to be paid the Rs. 800. Held by the Chief 
Court, that as the pleader Ixad not rcnilercd the services which his client 
contemplated as the consideration for her promise, ho was not entitled to 
recover even if the action or intorforcncc of the Chief Court in ordering his 
clients release could not have boon provided for by the pleader and was 
the cause of his nou-attoiidauco at the hearing of the appeal. 

Held also that, con.^idoring the confidential relationslup between the 
pleader and his client, the burden was upon the former of proving that ho 
acted in good faitli in taking tlic agreement. 

Held also that if the client liad promised to pay and there was no 
obligation that tlio pleatlor sliould work, tlio agreement was void for want 
of reciprocity. 

Held also that if the client's promise was only to make a present or to 

pay shnkraivu in the event of being acquitted, her promise Avas not bind¬ 
ing on her. 


No. 39. 

Brfurc Tn)nLsaii ami Mck'ill, JJ. 

GlHDllARl LALL -(Defendant)— FETTTIONER. 

IVr.soos' 

IMRAT MUL— (Plaintiff)— RESPONDENT. 

Juiisdiction Cleaning of the nord .—^Thc matter in dispute Avns referred 
to aibitiatioii, and llic award directed that plaintiff should recover a certain 
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amount to be realized from certain property mortgaged to the defendant. The 
Court passed a decree for the amount against defendant personally.—f/eW, 
that the Court had no jurisdiction to pass a decree that was not according to 
the award. 

The term “ jurisdiction " explained. 

Extract from the judgment of Lindsay, J. — A decree must 
be a legal decree, that is a decree according to law. If not so, 
the Judge passing it exercises a power not vested in him by law : 
in other words he exceeds his jurisdiction. The word jurisdic¬ 
tion does not merely mean the power of exercisng authority, 
the right to detei'mine a suit. It also means the limit within 
which such power and such right may be exercised. If the 
Judge in his decree goes beyond that limit he passes an order 
without jurisdiction. 

No 40- 

Before Melvill and Wilkinson^ JJ. 

KHUAJA BUDURUDDIN— (Plaintiff)— APPELLANT. 

' Versus 

MAHOMED FAZUL— (Defendant)— RESPONDENT. 

Pu^ng"'—Fraud .—^0 action -will lie against an employer for re¬ 
muneration where the customer, in ignorance of a secret agreement between 
the employer and the person employed to “ puff," is led to suppose that the 
recommendation is made, not in consequence of the pecuniary reward that the 
“ puffer is to get for recommending his employer’s wares, but with regard to 
thekno\m character and reputation of the employer. 

Plaintiff was about to visit the Raja of Ulwar, bj" whom he was held in 
confidence and esteem, and agi'eed "with the defendant to exercise his personal 
influence with the Rajah to induce the latter to purchase some pictm'es belong¬ 
ing to the defendant, in consideration of the defendant paying him 
(the plaintiff) a commission at the rate of ten per cent. On the amount 
realized by the sale. The plaintiff succeeded in getting the pictures sold to 
the Rajah, whom he did not acquaint \vith the arrangement made with the 
defendant as to remuneration; and sued the defendant for the commission 
agreed upon. 

Held that plaintiff was not entitled to recover the commission. 

No. 41. 

Before Melvill and Wilkinson, JJ> 

BASAUMAL and ANOTHER’— (Defendants)— 

APPELLANTS. 

Versus 

LACHMAN DASS and ANOTHER— (Plaintiffs)— RES- 

PONDENTS. 

Cause of action—Plea as to non-existence of — Appeal .—The plea as to 
non-existence of a cause of action is admissible at any stage of a case, and 
may therefore be raised for the first time in appeal. 



No 51 PUNJAB RECORD. 1873. 


Apjfcoi fr(.m the Deputy Co-imn\s!^\oner, Dehli, invested icith the 

pofi-fy's of a G om'missioner in the Dehli Division^ nnder Sec- 

t\oyi 1?0 of Art AT/AT 

8p)itta for Aijpellaiit. 

Plowden, Offg. Government Advocate for Respondent. 

Judgment.—T he plaintift'sued nominally on a bond and on 
the stated balance in his account books, which formed the basis 
of the bond. 

The bond was coiulitioned for the payment of instalments, 
the first of which had not become duo when this suit was brought. 

The Coui-t of first instance issued u commission for the exami¬ 
nation of the plaintiffs’ accounts, and, on a consideration of the 
report of the commission as to the accuracy of the accounts, as 
well as on a consideration of the bond, decreed in full for the 
))laintift*s. 

In a})peiil before the Commissioner, the defendants objected 
that, the first instalment under the bond not having fallen due, 
the plaintiffs had no cause of action. The Commissioner refused 
to consider this pleii, as it had not been advanced in the original 
Court. He held that the i>laintiffs’ claim was proved by the 
accounts and the bond, but that the plaintiffs were not entitled to 
interest under the terms of the bond. 

The plea raised in the ajjpeal to this Court is, that the pleas 
to the non-existence of a cause of action is admissible at any stage 
of the case. This allegation is correct. In accoixfance with 
repe^ited rulings of the Calcutta High Court we hold that the 
Commissioner shoxild have heard and decided the idea raised by 
the defendants in his Court, as to the plaintiffs having no cause 
of action when this suit was instituted. 


No.. 51. 

Before Liiidsay and Melvill, JJ, 

RAJ RUP AND ANOTHER— (Pl.vinxiffs) APPELLANTS. 

Versus 

LADHU AND ANOTHER— (Defendants)— 

RESPONDENTS. 

CuF-tom — lirahmins—Sialkot district-- 1 iihvritiutce — Oaughtcr—Scpheics* 
Plaintiffs sued for a house under the following circvimstances :—M., 
whose acquired properly the house was, died leaving a widow and daughter. 
The widow succeeded to Iho house, and made a gift of it to her 
daughter who allowed her sou, one of the dcfendauls. to sell the house to 
the olhci defcndiuil, Ihc widow having (.tied, the plaiiiliU’s, nephews of M. 
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asserted their claim to the house. The family were Brahmins, of the Sialkot 
district (Tahsil Daska). 

Found that by custom the daughter of M. excluded his nephews from 
inheriting the property in suit. 

Appeal from Deputy Commissioner^ Sialkot. 

The facts are noted above. 

Judgment of Chief Court,— Maharajah acquired the house 
in suit. He died and his widow succeeded. She died a short 
time ago. Her daughter, Mussumat Jai Devi, succeeded. This 
daughter has a son, Ladhu, and he has sold the house to the defen¬ 
dant Jawand Singh. 

The plaintiffs, who are first cousins of Ladhu’s mother, con¬ 
tended that they were entitled to take the house in preference to 
Mussumat Jai Devi. The Courts find that by the custom in 
force among the Brahmins of Daska, Sialkot, Mussumat Jai Devi 
has rightly succeeded to the house in suit, and that the plaintifis 
have no valid claim. 

Appeal dismissed with costs. 


No. 53. 

Before Melvill and Wilkinson, JJ. 

MUHAMMAD KHAN & ANOTHER— (Plaintiffs)- 

APPELLANTS. 

Ve7'sns 

MUHAMMAD IBRAHIM— (Defendant)~RESPONDENT. 

Muhammadan Law—Gift —“ Moonhaa." —Mussumat M. and another 
were possessed of a house and piece of land which they held in undivided 
shares. Mussumat M. gave her half share to defendant. Plaintiffs, her 
heirs, after her death sued to set aside the gift. The parties were Muham¬ 
madans. 

Held, that if the house and land admitted of partition consistently with 
the preservation of all the uses which might be made of it before partition, 
the gift was invalid. 

No. 59. 

Before Melvill and Wilkinson, JJ, 

JAMEYAT RAI— (Plaintiff)— appellant. 

SULTANA— (Defendant)—respondent. 

Agreement to mortgage—Suit for possession .— Plaintiff sued for posses¬ 
sion of land as mortgagee, under an agreement whereby defendant promised 
on his father’s death to mortgage the land falling to his share. Held that 
a suit for possession under the terms of the agreement would lie, the de¬ 
fendant having refused to execute the mortgage. 
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No 64. 

Before Lindsay and Melvill, JJ- 

KIKPAL 8TNG1I and OTHERS — (Plaintiffs)— 

APPELLANTS. 

Versns 

LALLOO MULL and ANOTHER— (Defendants)— 

RESPONDENTS. 

Hindu. Law ^Alienation of ancestral property—Legal necessity—Debts 
contracted by Manager of family trade. —A decree was obtained against the 
Manager of a banking business upon some dishonored hoondis drawn by the 
Manager. The business belonged to a Hindu undivided family. In execution 
of the decree, ancestral immoveable property of the family was attached. Held 
that the property was liable to be sold in satisfaction of the decree. 

Appeal from Com7nissionc?\ Ajyibalah, 

Spitta for Appellant. 

Reynolds for Respondent. 

Judgment of Chief Coupt.— Lalloo Mull, in siitisfaction of 
Ids decree against Futteh Singh, caused the house in suit, situated 
in Loodhiana, of his to be sold at auction. Jubbroo Mull became 
the auction purchaser. 

The i>laintifts are the sons and grand-sons of Futteh Singh, 
two of them arc minors, and they sue to set aside the auction 
sale. 


Sawai Singh was the father of Futteh Singh. They tvirriod 
on bussincss at Jagadree, anti there w'as a branch linn at Simla, 
styled the linn of Futteh Singh and Bhawaull Sehei. 

It appears that in the course of busine^ss the Simla firm drew 
hoondis on the Jagadree firm, and for some cause they were not 
paid. Lidloo Mull by suit recovered their value. The plaintiffs 
contend that as tlio house in suit is ancestral j>roi>crty in which 

they have a share, it should not have been sold in satisfaction of 
Lalloo MulPs decree. 


The first Court found that the house in suit was acquired by 
Sawai Singh, that Futteh Singh was in possession at the time of 
its sale, and that he and the plaintiffs arcajoint family possessing 
the business at Jagadree and Simla, ami other i»roix'rty, con¬ 
jointly. It also found that Futteh Singh was in the habit of 


repudiating just debts, that 
house M-as rightly sold at 


the present suit is false, and that the 
auction. It dismisseil the suit of 


the plaintiffs. 


The Commissioner 


confirmed the judgment of the fii'st Court 


on the ground that the sale was the result of a decree of Court. 
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He drew a distinction between such enforced sale and a voluntary 
alienation made by Futteh Singh to the prejudice of his heirs. 

It is contended by Mr. Spitta for the plaintiffs that the dis¬ 
tinction drawn by the Commissioner 

P. R. 1871, No. 11. cannot be supported, and he cites the 

P. R. 1872, No. 28. 

cases noted in the margin. 

Mr. Reynolds contends that the auction sale is valid, and 
that the Manager of a business in the usual course_may, when 
the alienation is necssary, and for the benefit of the joint familj, 
alienate ancestral joint property—that sons aie,j_undei certain 
circumstances, hound by the acts of their father that hona 
fide holders of bills drawn by Futteh Singh in the course of 
business, and for the benefit of the family, must be allowed to 

^ , bring to sale joint property for the re- 

Cowells Lectures on ° , , .i i -n 

Hindu Law, for 1871, pp. covery of their rights when the bills 

RIO ^ 

are not paid. 

The cases cited by Mr. Spitta do not rule that ancestral joint 
property cannot be sold in satisfaction of a debt incurred for the 

family benefit. 

The questions in issue in the first cited case was, whether the 
son’s vested interest in ancestral property can be brought to sale 
in satisfaction of a decree for his personal debts—debts not 
incurred in any way for the benefit of the family. The Chief 
Court held that the sale would not be valid. In the second case 
the Chief Court ruled that sons succeed to their deceased father’s 
share in ancestral propeHy by survivorship) and that such share 
or property is not answerable for the private and personal debts 


of the deceased. 

The present case is very different. Futteh Singh is alive. 
He, for the benefit of the family, and in the usual course of busi¬ 
ness, drew hoondis on the Jagadree firm, which should have 
been honored. It is clear that by Hindu Law the consent of the 

sons is not necessary when the aliena¬ 
tion made by a father is legally neces- 


5. S. D. R., p. 145. 


sary- 


Cowell, 1871, p. 8. 


“ Under circumstances of necessity the policy of the law 

confers upon the managing member the 
power to act for such of his co-parce 
ners as are incapable of acting for themselves.” 

The extent of the Manager’s power was discussed by the 

Supreme Court of Bombay. The 
Bombay Reports, 2n(i Court observed, agreeing on this point 

with Sir L. Peel, that an ancestral 


edition, p. 51. 
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Cowell, p. 8, 1871. 


trade, like other Hindu property, will descend upon the members 

of a Hindu undivided family, and “ in 
carrying on such a trade infant mem¬ 
bers of the undivided family will bo bound by all acts of the 
manager, or the adult members acting as managers, which are 
necessarily incident to and flowing out of tlic carrying on of that 
trade. 

** The power of a manager to carry on a family trade neces¬ 
sarily implies a power to pledge the property and the credit of 
the family for the ordinary purposes of that trade.” 

Tile Bombay High Court has ruled thus : ** It seems clear 

1. Bombay Il.C. Reports, im that where there is an undivided 
A. C. J., 2nd Ed., p. 27. 

Hindu family comprising infant mem¬ 
bers, theie must of necessity be some j)crson to manage its 
concerns, and if tlic manager sell family property to carry on the 
tiade, if such an act be nccessaiy and for the general good, it will 
be valid.” 

Tt must be admitted that if the Hindu father, manager of 
a joint trade, may sell under peculiar eireumstances joint family 
property', an euforcc<l .sale of such property to recovei’ a debt in¬ 
curred for tlio family benefit is valid. 

We therefore, though disagreeing with the I’ecorded reasons 
of the Commissioner, uphold liis decision, and dismiss the appeal 
with co.sts. 


No. 76- 

Before Boulnois and GainphMy JJ^ 

^1^^-A.YAT ALI & OTHERfcs— (Dkficxdants)— 

APPEHLANTJ^. 

AKBAR ALT AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Shamilat —Appropriation of part —Absent of majority of proprietors 
disregarded. TIio contention botwocn tho parties was as to whether a 

piece of s/mmi/a/lanil siiould bo used for the site of a serai. Inasmuch as 

It appeared that the dispute had arisen out of tho attempts of certain 
individual members of tho proprietary body to get possession of a piece 
of shamilat ground for themselves, and that the object for which the 
ground was to be used was only colourable, tho Chief Court, hell that 
whatevei might bo tho rights of disputing parties in a village community 

whore a houa dispute had arisen as to the use of tho common land, it 

could not allow the assent of the majority of the proprietors of the thoke 

to which tho skamifat beU>nge<l, to outweigh, in this ease, the declared 
wish of tho minority. 
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No. 5. 

BofoVB B'inltiois (XTld OfiViphcll, JJm 

K ANHY A—(D efendant) —APPELLANT. 

re?‘s?/5 

GANESHA AND OTHERS— (Plaintiffs)— RESPONDENTS 

Adopiioii.—Defendant when about three months old, was taken over 
by B., a relation, who was childless, and lived with him for about forty 
years until B.’s death, cultivating his land and being supported by him. 

Held that these facts were sufficient to support defendant’s allegation 

that he was adopted by B. 

No. 13- 

Before Lindsay and Melvill, JJ. 

AZThI —(Defendant)— APPELLANT. 

]’’er5«.s 

JOWALA SINGH— (Plaintiff)— RESPONDENT. 
Occupancy rights —‘‘ Voluntai'y'' admission and acts of tenants .— 
Defendant was recorded at the first settlement as tenant with rights of 
occupancy. At the second settlement, in 1865, defendant stated before the 
Superintendent that he was a tenant-at-will, and would vacate the land 
when desired by the proprietor (plaintiff) so to do. In 1866, defendant 
wrote a kabuliat to the plaintiff agi'eeing to cultivate the land on payment 
of enhanced rent and subject to the will of the plaintiff in regard to eviction. 
Defendant was recorded at the second settlement as a tenant with rights 
of occupancy. In a regular suit under Section 6 of the Tenancy Act, held 
that defendant was not bound by his statement at settlement in 1865, or 
the kabuliat of 1866, as the defendant had been influenced by the strong 
opinion held ^ by the settlement officers that occupancy rights should be 
much restricted, and by the results to other tenants who had been recorded 
in the first settlement as having occupancy rights. 

No. 15. 

Before JAndsay and Camphell, JJ, 

TEKU AND OTHERS— (Defendants)— APPELLANTS. 

Versus 

BUSTI— (Plaintiff)— RESPONDENT. 

As. etic — Renunciation of religious order — Adoption by ascetic. —Plain¬ 
tiff sued, for a share of T’s. property, on the grounds that the latter had 
become an Oodasee ascetic, and plaintiff was one of his heirs. The defence 
was that T. had ceased to be an ascetic, and further that his heir was N., 
whom he had adopted after becoming an ascetic. 

’ Held that T. could not renounce his religious order and return to the 

world, and that he was incapable of adopting a son after turning ascetic. 

Judgment op Lindsay, J. —The plaintiff Busti sues for a share 
of the propei'ty in suit, on the ground that Teku, defendant, having 
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become an ascetic it devolved npon Teku’s heirs, and that he, 
plaintiff, is an heir of Tckii, and entitled to share with such heirs. 

The question before this Court is, Avhether Teku became, as 
alleged, an ascetic, and whether by such act he lost all his rights 
in the property in suit, the said property devolving upon his heirs. 

It is clearly proved by the evidence on record that the defen- 
<lant years ago became the disciple of Jye Pirgash, an Oodasee 
ascetic. The defendant iniist, conse<iuently, be held to be an ascetic. 

An ascetic is civilly dead to the world. His property at once 
devolves upon his heirs, and he cannot renounce his order of 
devotion and go back to the world.* 

The judgment t of the Calcutta High Court to be found at 
page 1 17 Vol. T. B. H B. <h)es not api>ly to this case. There the 
claimant had become a byragi, and it was lield that byragis 
may and do in this age retain prepm-ty. They do not in fact be- 
eome dead in law. 

The same view was hehl in t 7Whfk C/inti(7(tr v- Shama 
Chvrti decided by the I^engal High Court. 

The i>laintifF’.s claim by law api>cars clear, and as there is no 
proved custom to the contrary, as shewn by the Commissioner, ho 
is entitled to the share he claims. I concur with Mr. Justice 
Campbell. 

Judgment of Campbell, J. Omitted. 

No. 17 

Bi-fore Boulnois and Lindsay, Jj. 

WAZIR SINGH— (Plaintiff)— APPELR.VNT. 

KHAZAN SINGH AND CHXJNDA SINGH— (Dkfkndants)— 

BESPON DENTS. 

Gift of land—Equitable charge for vtaiutenance of donor—Restraint 
of alienation. W . S. ('plaintift') ailoptccl K. S. (defendant), and made a gift 
of his land o him, giving him possession, on the condition that the donor 
was to receive from the donee Us. ;i0 per annum and gnun to the amount 

of 30 maunds per annum. K. S. mortgaged a portion of the huid to C. S. 

after W. S. had obtained a decree of Court oixlcring him maintenance in 
pursuance of the above arrangement. 

* Mitaeshara, Section X, clause HI.; Section VII, Chapter IT clause 7. 

Macnaghlen’s Precedents, Volume II, cases 111 and XXV. Sadr Dewani 

Adawalut Decisions for 1850. ColebrookeVs Digest, page 107 edn. of 1865. 

Volume n. Vivada Chintanrnni, page 300. edition of 1863, by Prossonno 

Coomar fagoro. Strange’s Iliiulu Law, Volume 1, page 185, edition 1830, 
Punjab Record (or 18G8, case 1. 

t Pareshmani Dasi r Dinonath Das. 

J Rattigan’s Select Cases, page 330. 
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Held that W. S. had an equitable lien on the land for his maintenance, 
a nd that K. S. could not alienate the land or any portion of it unless he 

made sufficient provision for W. S., or left unalienated sufficient for the 

maintenance of W. S. 

Judgment of Boulnois, J, —This decision is governed by that 
given by this Court in case No. 1333 of this date. The principle is 
that in consequence of the charge for maintenance shewn by the 
language of the deed of gift and by the circumstances of the gift 
to have been created in favour of the donor Wazir Singh, that 
maintenance remains a prior charge on the land given. 

Until that maintenance is fully satisfied no other claim on 
the property created by the donee Khazan Singh can be made 
against the land. 

It follows that the property which is capable of being mort¬ 
gaged must be such only as remains after subtracting what is 
sufficient for that maintenance,—a matter which should be inquired 

into in the Court of first instance. 

We accept the appeal accordingly, and remand the suit for 

disposal with reference to the above observations in the Court of 
first instance : the question being whether there is any portion 
of the land given to Khazan Singh and mortgaged by him which is 
over and above the area of the land sufficient for the maintenance 
of Wazir Singh, such surplus being alone capable of being mort¬ 
gaged by Khazan Singh. 

Costs chargeable to the respondents. 

Judgment of Lindsay, J.,—Omitted. 

N 0 T 2 O. 

Before Boulnois, Lindsay and Melvill, JL 

MUKDUM SHAH ALI MAHOMED—PLAINTIFF. 

Versus 

PLOWDEN—defendant. 

Liability of Advocate to be sued and right to sue.- -A Barrister, who 
is also au Advocate of a ffigh Court, is incapable of suing or being sued in 
respect of his fees, or other matters er-contractu, on the ground that he is 
disabled from making any contract in respect of advocacy in litigation. 
But he is liable to an action for damages, at the suit of his client, for a 
mala fide broach of duty or wrong independent of contract (per Boulnois and 
Mblvill, JJ., Lindsa-Y, J. dissenting). 

No. 21. 

Befo^'s Boulnois and Lindsay, JJ» 

TOTA PURI— (Plaintiff) —APPELLANT. 

Versus 

PAD AM PURI— (Dependant) —RESPONDENT. 

Religious institutions—Private or separate estate of members—Custom.— 
Plaintiff, mohunt of a religious institution, sued the defendant, a member 
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or sunias^i, in order lo be recorded proprietor of certain land, as head of 
the institution, which land defendant alleged ho had purchased from his 
own resources. Held that the position of suniassis being in many cases such 
that they could not acquire private property, and all that they acquired 

went to the benefit of tfio institution, the proper points for inquiry were,_ 

first, what was the custom of suniassis generally as to holding private 
property ; secondly, what was the practice of this institution, and was that 
practice sufficiently in conformity with general custom to be enforceable. 

No. 22 

Before Bouhiois an I Melville JJ. 

K A IiAl Cl 1 AND— (Pr.AiNTiFp) —APPELLANT. 

I 'rrsns 


DAVr DAS A' KALM C'JIAND 


(Dkfdts.)— 


PE*SPONDENT8. 

Principal and Agent—Salt against Agent for monejj received— Juris- 
(Union.—VhiuxViW, who carried on business at Pind Dadan Khan, constituted 


the defendants his agents at Karachi for the sale of cotton, i^c., all payments 
being made by the defendants to the plaintiff by the latter drawing hundia 
upon the former wlio honored them. Upon the sales of the cotton, Ac., 
there remained due to the plaintiff Rs, 1,752-0-3. for which he sued at Find 
Dadan Khan. 


Held that the dealings between the parties did not show that defendant 
was bound to render accounts to his principal at Pind Dadan Khan, or 
to pay him there, and tlicrofore the Court at Pind Dadan Khan had no 
jurisdiction to try the suit. 


Append from Com)nissi(oter, Btnca^pimli. 
Hpitta for Appollant. 

Hiu’ke for Pospondonts. 


JuDfi:uKNT. — Tn this case the plaintift, who carries on busi¬ 
ness at Pind Dadan Ivhan, constituted the defendants his agents 
nt Karachi, where the latter had their place of business. The 
plaintiff sent down cotton and otlior articles of tnvtlo for sale by 
the defendants during the years 192.5 to 1928 Sumbut to a little 
more than Rs. 70,000 in value, receiving abek, partly by hundis 
drawn on and paid by the defendant at Karachi, an'amount 
less, as the plaintiff says, than the value of the goods sent down 
from Pind Dadan Khan by Rs. 1,7.52-0-3. 

For this sum the plaintiff, on the IGth February 1873. sued 
tlie dofonclants at Pind Dadan Khan. The defendants neknow- 
led^ed serN iee of the svniunons, taki.iK an objeetion, whiel, the 
Court recorded tlu.uKh it was not made on any apiHMmnee for 
the defendants, that the Court liail no jurisdiction, ns they neither 
resided, nor luid the cause of action arisen, at Pind Dadan Khan. 

After ai.poiidiiiK a eonnnission to examine the idaintiff’s 
book.s and taking evidence file Court dt>ereed the claim, on 30tll 
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March 1873. The defendants then made an application to have 
this judgment set aside, appointing an agent, Avho appeared for 
them on the 2nd June 1873, when the Coui*t refused to review 
its order or to set it aside, on the ground that ample time had 
been alloAved before the judgment had been given for the defen¬ 
dants to appear. 

The defendants then appealed to the Commissioner, who re¬ 
versed the order of the first Coui*t, on the ground that the 
defendants were not liable to be sued at Find Dadan Khan on 
this claim, the cause of action not having arisen there within 
the meaning of the Civil Procedure Code, Section 5. 

The appellant urges in this Court that the defendants were 
his “arthi” or commission agents, and that they were bound to 
settle accounts and pay over any balance to the plaintiff at the 
place where he, the plaintiff, resides. 

He further relied on a letter referring to the accounts and 
sent by tlie defendants to the plaintiff, which he contended had 
the effect of a promise to settle accounts at Find Dadan Khan. 

Mr. Spitta for the appellant contended that the relation of 
agency being established, the agent was bound to render proper 
accounts to his principal where that principal resided,—referring 
to Sections 213, 217 and 218 of the Indian Contract Act 1872. 
He also argued that the letter relied on for the appellant 
admitted on the part of the defendants a liability to account at 
Find Dadan Khan, indicating the person, a brother of the defen¬ 
dants, one Bhagwan Dass, who was to explain the accounts on 
the defendant's side to the satisfaction of the plaintiff. On 
Bhagwan Das leaving the place without doing so, the plaintiff 
felt it necessary to sue, and could sue, it was contended, at Find 
Dadan Khan. The letter, however, as observed by the Com¬ 
missioner, who considered its effect, only states that the accounts 
have been sent by the defendants from Karachi to a third party, 
Bhagwan Das, at Find Dadan Khan, who will explain them, 
but at the same time it reserves the rights of each party to consider 
what is due, and expressly says that it will be necessary fortheplain- 
, tiff to write again on its appearing what is claimed on either side. 

From this all that can be inferred is that Bhagwan Dass 
was to be referred to for facilitating the comprehension of the 
items, and of the account generally, but that he was not to strike 
the balance finally or settle it himself. 

If the letter had gone to this latter extent, the case 
would have been materially affected, but as it is now presented, 
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tile right uf plAintifF to have an account from the defendants 
settled and paid at Find Dadan Khan is not made out. 

The course of their dealing might if different from what it 
has been shown to be, have materially altered the question of the 
place where the liability of defendants to account and pay over 
the balance attached. But by that course of dealing it seems 
that all j>ayinents were made by the Karachi firm by honoring 
bills drawn by the i)laintiiT on them, on which bills the plaintiff 
lost the difference in exchange. Aiul from the words of the 
Indian Contract Act nothing <lelinite as to the place to which the 
agent can lx* called (ui to s(*nd money can be gathered. That 
accoi-ding to the general principles of the. Indian Contract Act 
must be det(‘rinined by a reference to the circumstances under 
which the relation of agency is contracted, and the promise to 
pay at a particular place must be implied (where it is not ex¬ 
pressly stipulated) according to the terms of the agency. 

In the present case there is nothing to show that the right 
and its infraction which (according to the judgment of Holloway 
J. in 3 Madras High Court Reports) constitute the cause of 
action, can be both referred to Find Dadan Khan ; and this 
Court therefore holds that the suit did not lie there. That a 
cross suit has been brought at Karachi affords no guide, for the 
grounds of that suit are not before \is. This api)onI is dismissed 
with costs. 


No 24. 

Full Bench. 

Bejove Boulnois^ Lindsay and Melville JJ» 

JOWUI MAL— (Plakntifk)— APPEIJ.,ANT. 

I Vr.v»x 

T. MAHOMKD IIOOSRIN ; 11. RAMJT DASS ; .t: ITT. 

GIRDHARI LALL — (Dkfkndants) —RESPONDENTS, 

Suit by judgment-creditor to recover ih'ht due to judgment’dehtor,~-d 
obtained a tlecioo agiiinst U. D. ami G. b. In execuUon ho altachod, under 
Section 2.'16, Civil Piocdure Code, a debt duo from A! 11. to R. P. and G L. 
The Court executing the decree directed J. M. to sue M. H. for the debt, as 
th.* latter denied that any such debt existed 

7/e/d (biNDSAY. J., dissenting) that the suit would not lie, as J. M. was 
not an assignee of the tiebt, neither was he appointed manager to sue under 
Section 243 , and Section 246 did not apply, as tliere could not bo posses¬ 
sion of a debt, such as was i.ecessary to bring ttie case under that section* 
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No. 25. 

Before Lindsay, and Wilhinso)ij JJ. 

THE DELHI & LONDON BANK— (Plaintiffs)— 

APPELLANTS. 

Versus 

CHUNNA MALL SALTG RAM— (Defendants)— 

RESPONDENTS. 

Company—Articles of Association—Pledge of shares—Preferrentinl 
lien of Company on shares of indebted members—Restraint of assignment 
of shares by indebted Plaintiffs were a Banking Company, and 

by theii* deed of partnership or articles of association (clauses 27, 28 
and 29), a member indebted to the Company was prohibited from dis¬ 
posing of or transferring his shares without the consent of the Directors. 
And by clause 3G, “ in order to facilitate the pledging of the shares 
“ of the Bank by way of collateral security for any loan of money, the 
“ party desirous of pledging his shares should apply to the Manager for 
“ a declaration that the Bank consented to such pledge, and the Manager 
“should be authorised and empowered to order the Secretary to enter 
“ a memorandum of such pledge and of the duration thereof in the books 
“ of the Bank, and to wite a letter to the applicant certifying the consent 
“ of tlie Bank to such Pledge ; and thereupon the pledgee or party 
“ advancing money on the security of such shares, should be entitled to 
“ hold them free of all claims of the Bank against the debtor pending 
“the duration of such pledge and until repaid the amount advanced 
“ Pi’ovided also that the Manager should be at liberty to withhold his 
•‘emsentto any pledge in any case in which the applicant should be in- 
“debted to the Bank to such an amount as should render it necessary in 
“ the judgment of the Manager to retain the Bank’s lien on the shares of 
“ such applicant.” 

On the 28th January 1865, defendants lent D., a shareholder of the 
plaintiffs’ Company Rs. 10,000 on his pro-note, and the same day 
obtained from plaintiffs a certificate as follows : “ Certified that twenty 
“shares of this Company, of Rs. 500 each, numbered 622 to 631 and 1,606 
to 1.615, belonging to Mr. D., are registered in this office as pledged to 
“ Chunna Mali Salig Ram for a loan of Rs. 10,000, or for the unpaid 
“ balance thereof, for a period of six months fiom this date, with due 
“ regard to clauses 27, 28 and 29 of the deed of Co-partnership . 

Before the expiration of the six months, viz.^ on the 7th July 1865, 
the Bank lent D. Rs. 8,000, and D. pledged to the Bank, as security for 
the loan, 90 other shares. On the 8th November 1869, D. gave de¬ 
fendants a pro-note for Rs. 13,545, being the principal and Intciest duo 
upon the note of the 28th January 1865,—the object of the defendants 
in taking this note being to prevent the law of limitation barring their 
claim against D. Defendants sued D. on his second note and obtained 
a decree. Subsequently, plaintiffs sued D. for the Rs, 8,000, and also 
obtained a decree. The defendants in execution of their decree attached 
the twenty shares pledged to them; the shares were put up for sale 
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and bought by the defendants. PlaintilTs sued defendants for a decree 
declaring their right to realize their debt due from D., from the twenty 
shares purchased by defendants. 

Ilrld that the cft'cct of the c^udificate was not to limit the duration of 
the pledge of the shares by D. to defendants, to six months only ; but 
merely amounted to a declaration that the plaintiffs had no lien on or 
claim against the shares; that the pledge was not affected by the 
defendants taking the second pro-note from D., but enured as collateral 
security for that note also; and that the articles of association, though 
they gave plaintiffs a lien on the shares of those members indebted to 
them, and power to prevent iin assignment of such shares so long as their 
debt was unliquidated,-gave plainUffs no preferential lien on shares 
already pledged with the consent of the plaintilfs to a third party to secure 
a debt at a time when the shareholder was not indebted to the Bank. 


No. 28. 

Before Lindsay and Melvill^ JJ, 

KASHMIRI HAS— (Plaintiff)— APPELLANT. 

Versus 

MUSSAMAT PARAS, MUSSAMAT TALO, & 2 OTHERS_ 

(Defendants) —RESPONDENTS. 

Arbitration—Allegation of V(irtiality—Supcr$cdure of rc/crciicc— 

Section 318, Civil Procedure Code.—The parties referred the matter in 

dispute to arbitration, and the umpire was called in. Defendant petitioned 

the Court to supersede the reference, on the ground that plaintiff's side 

had been tampering with the umpire and it was likely that the latter 

would not act impartially. The Court superseded the reference and itself 
disposed of the case 

Held that the suijcrsedure was not authorised by Chapter VT, Civil 

Procedure Code, and the case must bo sent back to be disposed of 
according to the reference. 


No, 29. 

Before Boulnois and Melmll, JJ. 

COOKE AND WIFE— (Plaintiffs) —APPELLANTS. 

J\‘rsus 

RUSSELL— (Defendant) —RESPONDENT. 

Act IX of 1872, Section '21~Conlract in restraint of trade—Relief _ 

Cancellation of eonlract.-Tho female plaintilT. when feme sole, entered into 
a contract to .servo the defendant a.s milliner and dress-maker for throe 
.years. After trvo years' service imder tl>e contract, she married the other 
plamt.IT, and defendant consented to a rescission of the contract of service 
in consideration of the plaintilTs’ promising (hat the female plaintiH would 
not carry on the trade of milliner amt dres.s.inaker for a certain torm and 
witon ceitam local hmit.s. 'Ihe new agreement also contained a clause 
that If she did so trade, Ihe plaintilT would p.ay the defendant 11s. 10.000 
a a polity. Phnnt.lTs sued to havo tho contract cimcollod. Defendant 
pleaded that though H. must be admitted the contract was void under Sec¬ 
tion 27 of the Indian Contract Act. so far «s it -resUained tho female 
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plaintiff from trading, yst it was void only to that extent, and if she elected to 
trade she was hoimd to pay the defendant according to the agreement, her 
promise to pay being based on a consideration, her release by the defen¬ 
dant from the residue of her term of service. The defendant further 
pleaded that plaintiffs had no cause of action, and could not sue for cancel¬ 
lation of the contract. 

Held, that the contract to pay the penalty was void, under Section 27 
of the Contract Act, on the ground that if the plaintiff could not set up in 
a particular trade without paying Rs. 10,000, that in itself was a restraint 
upon her trading. 

Held also, that, though defendant had not threatened to enforce the 
payment of the penalty, the position of the plaintiff was such that the suit 
would lie, as it was of the first necessity to her to discover whether, without 
incurring a heavy liability, she could establish a trade ; and as the contract 
could not be enforced against her, it was against conscience for the defen¬ 
dant to retain the instrument. 

No. 31. 

Before Boulnois and Lindsay, JJ. 

SUKH DIAL —(Defendant)— APPELLANT. 

Versus 

MUSSAMAT RAM DITTI AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Voluntary Settlement—Fraud—Creditors-Hindu Law—By Hindu 
Law, as by English Law, when a voluntary transfer or settlement of property 
so reduces the means of the person making it as necessarily to defeat or 
delay creditors, the transfer or settlement is fraudulent and void, without 
proof of an actual intention to defeat or delay creditors. 

Held however that a gift by a defendant (a Hindu) pendente Ute out of the 
ancestral estate, for the maintenance of his father’s widow, is not altogether 
“voluntary “ ; there being a customary obligation to provide maintenance for 
a father’s widow. 


No. 33. 

Before Boulnois and Lindsay, JJ, 

DENGO (Defendant)— APPELLANT. 

Versus 

KIRBY— (Plaintiff)— RESPONDENT. 

Libel—Publication—Document sent by post—Jurisdiction—Where the 
defendant posted a newspaper (alleged to contain a libel upon plaintiff) 
at Agi-a, addressed to C. at Lahore, and the newspaper was delivered to 
C.’s servant at Lahore, and forwarded by him unopened to bis master at 
Amritsar (where C. was temporarily staying\—Aeid that the publication 
was at Lahore, and the Civil Court at that place therefore had juiisdiction 

to entertain the suit. 

Extract from the judgment op Boulnois, J.—Now it 
is impoidiant to observe that there was a delivery out of the 
Post Office, aud the newspaper was, so far as the defendant s 


ss 


No. 38, 1>UNJAB RECORD. 1874. 


acts were concerned, available for residing, though it was not read, 
at Lahore. 

Mr. Rattigan contended that this was not a sufficient publi¬ 
cation at Lahore, citing the cases collected in Starkie’s Law of 
Libel showing that if a letter be sent by the post it is a publication 
by the defendant in any country to which the letter is in conse¬ 
quence sent. 

It does not appear that these cases are pi*ecisely similar to the 
present, or that if a newspaper is delivered out of the post in one 
country, and otherwise transmitted thence to a second, there is not a 
publication in the first, as well as in the second. Whether or not 
the authorities go to that length, it appears that the language of 
the Chief Justice in the case above referred to JR, v. kelson 
and Brand, is a sufficient warrant for supporting the decision of 
the Court of lirst instance on the issue of the locality of publica¬ 
tion. The newsp:ipcr was posted to Lahore, and reached Lahore, 
where it was delivered over from the public means of communica¬ 
tion and despatch, to the servant of the addressee, and at Lahore, 
it saw the light, and was practically speaking published. It was, 
moreover, thrown out and not contradicted that Mr. Cullin after¬ 
wards brought the newsimper back to Lahore. 


No. 38. 

Befnre Boiilnois and MelviU, JJ. 

SARJAN MAL AND ANOTHER—DECREE-HOLDERS. 

Versus 

MAMU AKI) ANOTHER—JUDGUrENT-DEBTORS. 

Execiilion of deem-i>rocecdin,j< ngaiits! one of screral judgment- 
debtors—Release of judgment-lehtor by act of decree-holder.—When a decree 
13 passed against several defendants, it is kept alive, as against the rest, by 
proceedings duly taken in oxeciition against one or more of their number. 

A decreo-holdor may, by abandoning proceedings in execution against 
one of several judgment-debtors, lose, under certain circumstances, the 
right to enforce the decree against the rest. 

A obtained a decree for Its 103-2-0 against I? mid C.. in July, 1870 ; 

and in July, 1871, sued out execulion against 15 alone, who paid Rs. 32 on 

the nnderslanding Dial A should look to O for payment of the balance. 

Ill consequence of tins compromise, the ease was struck olT the lile on 

the nil July, 1871. On the 2nd August, 1873, A applied fer execution 
against C m respect of the balance of decree. 

Held, that the proceedings taken by A against B in July, 1871, kept the 

tonn'romiso then 

olTectcd between A and B. 

Sec 12 W. R. 3G; ami 6 IK. R. 25. 
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No. 40. 

Before Boulnois and MelviUj JJ, 

BISHEN SINGH & AGAM SINGH— (Defendants)— 

APPELLANTS. 

Versus 

SUNDAR AND RAM DASS— (Plaintiffs)— 

^ RESPONDENTS. 

Deed of mortgage—'Want of Registration—Reception of deed in evi¬ 
dence to prove debt, —Though aa unregistered deed of mortgage cannot be 
received in evidence to affect the property mortgaged, it is receivable in 
evidence to prove the debt, for the purpose of granting a money decree. 

No 43. 

Before Boulnois and ThorntoUj JJ. 

DEVI DITTA— (Plaintiff)— APPELLANT. 

Versus 

MIAN SINGH— (Defendant)— RESPONDENT. 

Acknowledgment of debt written in account book but not stamped — 
Admissibility of book in evidence~Act XVIII of 1869, Schedule II, para, 
5.—Where the defendant wrote an acknowledgment of a debt in plaintiff’s 
account-book, and the entry was not stamped,— held that though, under 
Act XVm of 1869, Schedule II, para. 5, the acknowledgment was not 
admissible against the defendant, the book itself was admissible as cor¬ 
roborative evidence of plaintiff’s claim. 

Appeal from Additional Commissioner,, Amritsar. 

Rattigan for Appellant. 

Reynolds for Respondent. 

Judgment. —This was a suit on balance of account, which 
the plaintiff sought to establish by an acknowledgment. The 
plaintiff cannot prove the acknowledgment of the balance because 
the plaintiff took the acknowledgment of the defendant to an 
entry in his book which was not stamped. 

This entry as an acknowledgment camiot be proved. 

So far the plaintiff’s case loses the entire proof afforded by 
the acknowledgment. But the plaintiff alleged that he had other 
evidence, and asked for a decision in the lower Appellate Court. 
He had witnesses also in the Court of first instance. 

There is no reason wliy the book which was produced to 
show an acknowledgment of a debt, and is inadmissible in that 
character for want of a stamp, should not be produced and filed 
as corroborative evidence if it is a book regularly kept in the 
course of business. Nor is there any reason why the debt 
should not be proved by going through the actual loans and 
showing what money was taken and the precise state of the 
account* 


\ 

\ 


so 
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This can he clone although thj proof of the acknowledgment 
of the balance, which after all is only an admission, fails. 

Accordingly this special appeal is decreed, and the suit re¬ 
manded to Court of 1st instance for decision. The mistake 
being one of the Courts in a great degree, eacli party to pay its 
own costs. 


NATHA 


No. 45- 

Before Boulnois and MelvUly JJ, 

AND ANOTPIER— (Plaintiffs)— APPELLANTS. 

VertiHS 


T A H LA AN D AN OTHER— (Defendants)— 

RESPONDENTS. 

Adopiwnof stci)-son .—Tlio adoption of a step-son (son of wife by for¬ 
mer husband; foimd to be valid according to the custom ascertained by 
local enquiry of the Jats of the Hushiarpur district, whetherornot there were 
living near or remote relations of the adopter. 


XI o. 40. 


Bfi/ore Boidnois, Melvill and Thornton, JJ. 

NARATN DASS & ANOTHER— (Plaintiff)— 

APPELLANTS. 

Versus 

KANHYA LALL .k OTHERS— (Defendants)— 

RESPONDENTS. 

Com,-net in wiiting-Account slated-Li,nUation.-DohmhxnU wore 

mclebtecl to 4. 6’., through whom plaintin's flaimecl; and on tho lllh Juno 

1861, A. S., being tticii dead and lii.s widow in possession of liis assets a 
balance was struck amounting to Rs. 3,782-1-5. and an onto, made in llio 
book of the firm of A. S. by one of tho defendants (but by which of thorn 
was not proved or alleged) as follows: “ Lokha Bahi, Kanhya Lall, Kotheo 

a Sumbnt 1921, 

Us 3,78.~l-b. This account was reduced by pajunonts made from Umo 

to time, down to Mlh Jnno 1870, amounting in all to about Rs. 2.480 

llrLTr^'in tho book ofd.S.byoneoftho defendants. 
1 01 the balance, with intorost, plaintiffs sued witliin throe veai-s from lllh 

triHn!’ J>nie 1861, was a contract in 

al lien 1 “ T .i»ne 1870 kept the debt 

tioned date. ’ ^ ^ 

Held ll.at the .suit was b.irred, as llu- entia of llUi June 1861 did not 

ro”slw'L\rredu.eVt "' v'"’ «•» ^’ontract could not 

bo said to be reduced to writing if. iu order to prove it. any oral eWdenco 

was regnired (in addition to that required to prove handwntii.g) and tHal 

ho entry in question required oml proof of tl.o persons bound bv it and 
the pel son ontitlcd to receive payment. 



No. 55, PUMAB RECORD, 1874. 


91 


Extract from the judgment of the Chief Court. —Now 
it may be safely asserted that a contract, however complete, can¬ 
not be said to have been reduced to writing, and to be a written 
contract, if in order to prove it any oral evidence has to be given, 
(in addition of course to that required to prove handwriting) by 
way of supplementing the writing and establishing a part of the 
transaction, essentially requisite to constitute a complete 
contract between the parties. 

The question, then, is whether it is necessary here, in order 
to prove that the transaction of June 1864 entered in the account 
book as above described, constituted a contract on the pait of the 
defendants, to resort to oral evidence of what occurred, and to 
supplement the writing by any statement of fact. 

Referring to sections 2 and 10 of the Indian Contract Act, 1872, 
a contract is an agreement, and the latter is founded on a promise- 
From the statement of an account a promise is implied by 
law, but although, in the words now in question, we have written 
evidence of an account stated, there is no written authentication 
as to who is to pay, and to whom he is to pay. The importance 
of having some written authentication of the person who is to be 
bound by the obligation, arising from the statement of an account, 
must not be overlooked, and it clearly appears that in the absence 
of such an authentication, either by the mention of the name of 
the person in the body of the autograph or by signature at the 
end (where the writing is a third person’s) there is a positive re¬ 
quirement of oral evidence to supplement the writing in one of 
the most material component parts of a valid contract, and a 
deficiency : if this is not supplied, without supplementing the 
entry by oral evidence as to who were present, and what was the 
source and then present ownership of the “ lekha bahi,” there 
are not sufficient materials to raise even the implied promise 
above referred to, and an addition is required in order to prove a 
contract, beyond that addition which the law supplies by implying, 
as it does, a promise to pay by a person who has stated an account. 

No- 55- 

Before Boulnois and ThorntoUt JJ. 

HAMIR SINGH & OTHERS— (Defendants)— 

APPELLANTS. 

Vei'sv.s 

ROPO— (Plaintiffs) —RESPONDENTS. 

Limitation—Fraud - Section IQ of Ar^ IX of IS71—Concealment by 
co-sAarer.—The village of J. was divided into tlireo paths, A., L. and B. In 
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1859, the proprietors of A. and L., having effected a division of certain 
lands common to both pattis, proceeded, without consulting the proprie¬ 
tors of patti 13- to take up a portion of the Skamilat-dek of the village J., 
and divided it amongst themselves, giving no share to the proprietors of 
patti B. who whei’e entitled to a fourth share of the entire Shamilat^leh, 
The portion thus appropriated was known by the appropriators to belong 
to the Shamilat, but the proprietors of patti B. were then ignorant of that 
fact, and only discovered it in the year 1871, when consulting the village 
records for another purpose. Plaintiff, a member of patti A., to whose 
share the portion of the commo.u Ian 1 in qu'‘stion hi I fallen, held posses¬ 
sion from 1859 until defendants, the proprietors of patti B., in 1874 dis¬ 
covered that the land was sUamiUit and ejected plaintiff. 

f/rfd that plaintiff’s possession had not been adverse; that the conO- 
dcncc existing between co-sharers, cast upon pattis A. and L. the duty of 
acquainting patti B. with the fact that the land was shaynilat ; and that, 
tliorcforc, there was fraud, which, under section 19 of Act IX of 1871, pre¬ 
cluded the operation of the law of limitation as against defendants. 


E.kth.ict from thk JuiHi.MFNT OF Thornton, J.-It is 

floarly proved that the co-slmrers of i)attis Alain and Ltila deliber¬ 
ately took up and divided amongst themselves part of the village 
under colour of its forming a portion of their own common 
laml, and purposely kci>t the defendants of patti Borana in ignor¬ 
ance of their rights, and that tlie pieeo of land claimed by plaintiff 
was a portion of the spoil. I hold that under these circumstances 
the plaintiff’s possession was not adierse to the riglits of the Borana 
pattidars, so long as the remained unaware of their e.xistenec, and 
tliat consequently the term of limitation should run, not from the 
date of plaintiff’s possession, but from the date on which the Bonuia 
pattidars first discovered the true state of the ease, rtr., last year. I 
would, therefore, rei'erse the order of the Commissioner declaring 
the defendant s title barred by limihition, and uphohl that of the 
Extra Assistant Commissioner, granting to defendants of patti 
Borana (but not to the remaining defendants) the cost of the appeal. 

Extract from the judgment of Boulnois, J.—It has been 
found as a fact that patti Borana toi>k no ]>avt in the division of 
1859, and that the other pattis were then su]q>osed to divide only 
the land belonging lo them exclusively. Accorilingly the ilefen- 
dants were no |>arties to the dii ision then eifeetod, aiul are not 
bovnid by their own nets to maintain what was then done. The only 
question is wlietlier their remaining in ignoranec in this manner 
was the result of fraud on the part of the }*attis iShah Alam and 
Xjala, and whethar the law of limitation, which the Commissioner 
supposes to ajjply to the ease, is inapplicable on aeeount of the 
reservation nuule in Section 19 of the Limitation Act 1871 in 
favor of persons m ho arc fiaudulciitly kept out the knowledge 
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of their right.*;. Tt may be urged that all the pattis, all the 
proprietary body, ought to have been aware of this land being 
common, and that there was no fraud in 1859. However, there 
is a sort of confidence among co-sharing pattis in village lands, 
and it appears that the patwari told the members of the pattis 
who alloted this piece of land as if it was common to the pattis 
and not common to the village that it was the latter, but he did 
not tell the men of the patti Borana. It therefore appears that 
the latter were taken advantage of unfairly, and that in fact fraud 
was committed, especially when the situation of this piece of 
land as shown by the map is considered. I am therefore of opin¬ 
ion that this appeal must be decreed with costs, for the defendants 
are not barred by time, and the decision of tlie Lst Court is 
correct. Co.sts in favor of patti Borana only. 


No. 65. 

Before Bonlnois and Melvill, JJ, 

MADHO BASS —Plaintiff. 

Versus 

RADHA MAL —Defendant, 

Obligation of representative of party to contract — Assets—Liability of 
representative for waste or misapplication—Decree against representative — 
Section 203, Civil Procedure Code—Section 37, Act IX of 1872.—By Section 
37 of Act IX of 1872, “ promises bind the representatives of the promisors in 
case of the death of such promisors before performance unless a contrary in¬ 
tention appears from the contract.” And by Section 203, Act VIIT of 1859, if 
a “ decree be against a party as the representative of a deceased person, and 
such decree be for money to be paid out of the property of the deceased person, 
it may be executed by the attachment and sale of any such property, or if no 
such property can be found, and the defendant fail to satisfy the court that he 
has duly applied such property of the deceased as shall be proved to have 
come into his possession, the decree may be executed against the defendant to 
the extent of the property not duly applied by him, in the same manner as 
if the decree had been against the defendant personally.” 

Held that the legal representative of the deceased, whether the latter were 
a Hindu or not, was only liable to perform the promise or pay the debts of 
the deeased, to the extent of the property of the deceased received by him. 

Held also that the existence of assets and receipt or possession thereof 
by the representative must be enquired into before decree, unless a prime 
facie case of receipt, or right to receive, not denied by the defendant, appear¬ 
ed ; and that such case appeared on proof that the defendant was entitled to 
existing assets ^vithout proof that they have come into his actual possesssion. 

Held also that a decree against the representative which did not specify 
that it should be payable out of the assets, of the deceased, was (an erroneous 

decree. 
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No- 69* 

Before Boidnois and Melvill, JJ, 

SHER SING— Plaintiff. 

Versus 

8HIB SING— Defendant. 

Act IX of 1872, Section 70 - OUigation of person enjoynig benefit of non- 
gratuitious act—Jurisdiction of Snioll Cause Court as to such obligation .— 
By Section 70, Act IX of 1872, “ Where a person does anything for another 
person, or delivers anytliing to him, not intending to do so gratuitously, and 
such other person enjoys the benefit thereof, the latter is boimd to make 
compensation to the former in respect of, or to restore, the thing so done 
or delivered.’’ 

field that a suit founded on that section was not cognizable in a Court of 
Small Causes. This view is taken witli advertence to Section 6, Act XI of 1865 
(Small Cause Courts Act) under which the following suits are congnisable by 
C'ourts of Small Causes “ namely, claims for money due on bond or other con- 
Iract, or for rent or f(*r i>er.sonal property, or for the value of such property, or 
for damages when tlie debt, <lamago, or demand docs not exceed in amount or 
value the sumof Rs. 500, whether on balance of account or otherwise,” 

Held also that where a Hindu widow with authorit 3 ^ mortgaged her 
widow’s estate, the incumbrance was binding on the heirs of her deceased 
husband but that thej^ did not contract to paj' the mortgage debt. 


No. 70 

Befo7'e Bonlnois and Thornton, JJ, 

CHUMMUN KHAN— (Defendant)— APPEUjANT. 

Versus 

MODY— (Plaintiff)— RESPONDENT. 

Mortgage of persomd properly not followed by possession —Subsequent 
pledge with possessioyi—SectionnS. Act IX, 1872. -A. as security for a debt, 
moitgagedbydeeda horse and cart to B., A. retaining possession. Subse¬ 
quently A. pledged the horse and cart to C. for a loan, and gave possession to 
0., who was ignorant of the prior mortgage. A. failed to pay either B. or 
C., Held that under Section 178 of Act IX of 1872, C. was entitled to the horse 
and cart in satisfaction of his debt, in preference to B. 


Appeal from Officiating Commissioner^ Lahore, 

Rattigan for Appellant. 

The facts are noted above. 

The Assistant Counnissioner ilecidcd in favour of the first 

mortgage or hypothecation, on the ground that “ while the lien 

existed, any subsequent mortgage was simply fraudulent.^’ The 

Officiating Commissioner upheld this decision in the following 
judgment :— 

Chunmnm Khan (the second mortgagee) does not deny 
that Mr. McCarthy’s tuni-tuin was mortgaged to Mwly. He 
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** asserts that Mody has lost his lien by not taking possession, 
“which is nonsense.” 

Judgment OF Chikf Court. —It appears that Mr. McCarthy 
hypothecated his dog-cart and horse to Mody, retaining possession. 
McCarthy subsequently pledged the same dog-cart and horse to 
Chumniun Khan for payment of debt, giving Chummun Khan 
possession with a right to appropriate within a week if payment 
were not made. 

We are of opinion that the case is governed by Section 178 
of Act IX of 1872, which provides that a person who is in posses¬ 
sion of any goods may make a vaild pledge of such goods, provided 
that the pawnee acts in good faith and under circumstances which 
are not such as to raise a reasonable presumption that the pawnor 
is acting improperly. In this case the paAvnor was in possession, 
and there is no ground for believing that the pawnee knew of the 
previous transaction with Mody. The pawnee expressly denied 
such knowledge, and there is no evidence on the record to rebut 
his statement. We tberefox’e reverse the order of the Lower 
Courts and dismiss the plaintiff’s claim with costs througliout. 

No. 74. 

Before Boulnois and Thornton, JJ, 

RAM KISHEhT— (Plaintiff) —APPELLANT. 

Vers^is 

N AW AB— (Dependant) —RESPONDENT. 

lAmitalion — Section 21, Act IX of 1871— Receipt of produce — Account 
stated — Clause G2, Schedule of Act IX of 1871.—Receipt of the produce 
of mortgaged land is not equivalent to the receipt of interest, Avithin the 
meaning of Section 21, Act IX of 1871, so as to keep the mortgage debt 
alive. 

The admission by the defendant to a third party in regard to a debt 
secured by a mortgage is not a statement of account constituting a cause 
of action under Clause 62, Schedule, Act IX of 1871. 

6 P. R, 1874, not followed. 

No. 77. 

Before Boulnois and Thornton^ JJ, 
BALMOKAND— (Dependant)— APPELLANT. 

Versus 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL, 

— (Plaintiff) —RESPONDENT. 

Appointment of Road Overseer to superintend building—Liability o/, 
as agent,fornegligence. The defendant, a Road Overseer, was appointed 
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by the Deputy Commissioner to superintend the ^building of a 
kutcheiy. He received money as advances, bxit after completion of the 
building it was alleged that tlie materials were bad and the work defective, 

and he was sued for a refund of Rs. 3,72G as damages occasioned by his 
neglect. 

Held that the defendant was, under Section 104 of Act IX of 1872. an 
agent, and responsible to the Government. 

Held also that he was bound to act with reasonable diligence and to 
use such skill as he possessed, though, as Road Overseer, he could not be 
expected to conduct the business with as much skill as was generally pos¬ 
sessed by professional builders ; and that with reference to the question of 

his inefficient superintendence, regard must be paid to his other work 
and duties. 


Htdd ai^o tJiat as 
whotlun* they were so 
lerials could not have 


to the supply of bad materinls. the cpiestion was 
bad (hat roasona))le diligence in securing proper ma- 
boen exorcised by defendant. 


//eW rt/.so tliat the duty of defendant's superiors to supervise the work 
as it was being <Ione and the ratification by the Deputy Commissionor 

fromtimo to tune of what defendant did. should be considered. 

Case remanded under Section 351, Cixdl Procedure Code. 


ISO. 7y 


Before Boulnois and Thornton, JJ, 

SAHIBA AND OTHERS— (Defendants) —APPELLANTS. 

Versna 

KHUSHAT.,— (Plaintiff) —RESPONDENT. 

RiqH to cut trecs-Construction of uajib-ul~urc.-TUc trajib-ul-urz- 

expressly allowed tenants with rights of occupancy to cut down trees for 
hruse.r^ *®***‘'***slittocutfor roofing 

from Commissioner, Amhala, 

Protul Ohuncler Chatterjee for Appellants. 

JuDOMENT.—The point for determination in this appeal is 

h. icld o.,..^ 

ot 1... c„„,nK fee. f„.. >* 
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entry in the tvajxb-ul-urz being, as between proprietors and 
tenants, simply a record of custom, must be interpreted with 
reference to general usage. 

Now the general usage undoubtedly is that tenants with 
rights of occupancy can use the trees growing in their holdings 
for roofing their dwelling houses, which, in fact, comes well within 
the meaning of the term “ agricultural purpose,” for a house is as 
necessary for a cultivator as a plough. 

AVeare therefore of opinion, that as the words of the wajih- 
ul-urz do not distinctly exclude, they must be held to be consistent 
with the right of using trees for roofing as well as for agricultural 
implements. 

AVe therefore reverse the decision of the lower Appellate 
Court and affirm that of the Court of first instance. Costs in all 
Courts to be borne by respondent. 


No. 81. 

Poll Bench- 

Before Lindsay, Melvill and Thorton, JJ. 

DEVI SUHAI AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MANGAL SEIN— (Defendant) —RESPONDENT. 

Hindu Law —Custom—Ambala district—Associated and disassocia¬ 
ted cousins—Duty of Court to enquire into custom—Act IV of 1872, section 
5.—Two brothers, Doorga Dat and Boodli Singh, separated. The former 
had two sons (Bugwan Singh and Mangal Sein, the defendant in the suit), 
and the latter a son, Girdharee Lai. Bugwan Das, Avho had three sons 
(plaintiffs), died in the lifetime of Boodh Singh. Mangal Sein and 
Girdharee Lai re-associated, and so remained imtil the death of the latter. 
The three sons of Bugwan Qas sued Mangal Sein for a half share of 
Girdharee Lai’s property. The parties were bunniahs in the Ambala 
district. 

Found that by custom the plaintiffs, though disassociated, were en¬ 
titled to the half share claimed. 

Held by a Full Bench that, unless the parties to a suit expressly 
declare that they desire to abide by Mahomedan or Hindu Law (as the 
case may be), the Court is bound, under section 5 of Act IV of 1872, to 
enquire whether a custom exists contrary to the general rule of law, 
although the parties themselves have not sued upon or pleaded any such 
custom. 
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No. 82. 

Bifo re Boidnois and MelviVy JJ. 
FATTEH STNGH- -(J^KFKxn.\vr)—APPELLANT 

IIAKLNE 8TNGH 8 OTHEKS— (Plaintiffs)— 


UE8PONDENTS. 

Rrs Judifiiftt—i’riry in —Upon llie death of one J. S.,K* S. 

look possc.^sion of lii.s land. to hold it as J. S’s. a<lopleil son The 

^^idu^v of .1. S. sne«l K. S. for possession as widow, and K. S. pleaded the 
adoption. It was fonnil by the Court that K. 8. had not been adopted, 
and the widow obtained a deerce. After her death, K. 8. again took po.s- 
sessioii, and the collateral kindred of J. S. sued him. K. S. again i)leadcd 
his adoi)tioii by J. S. 

Unit tlic (iiuling of the Court in the suit between the widow and 
K. 8. did not estop ll»e latter from again setting up the plea of adoption 
as against the collaterals, llnne being no privity of estate between them 
and tljc widow. 


No, 85. 

Brjoir Boubioia and Mvlvtlly JJ, 
COX--(Pt.AINTI ff)- -APPELLANT 


\ 


r/vv/.s 


TJIE GOWEUNOUS OV IGSilOP CO'ITON'S iSCllOOL, 
SIMLA ( Dkfkni.ants) U ESPON GENTS. 

Master and Serraut -Confrticl—Cimsiructiini of; icJicther fur (i term 
fj years or determioablr itpon natiee - Contract yorenu'd by law of place of 
performance—Power of (lorer)iors of a to ilismiss Master — JurisdiC' 

lion of Court over (he matter. --'Iha late lU.-hop of Calcutta (Dr. Cotton) 
esUiblisheii a School at Simla, and framed certain statutes or rules for 
its conduct or management. IJ^’ those lulc';, the Head Master had power 
to appoint .\ssist<uit .Masters, their number and salary being lixe<l by Iho 
Governors; and the Assistant Masters wery liable to bo removed by a 
vote of the Governors prc.senl at any meeting. 

Plaintill in April, 1871, engaged himself in London to servo in the 
School as Assistant Master; received .4H00 as passago-mono_)'from London 
to Simla, and executed a bond by which ho obliged himself to pay Iho 
sum of X200 to the Ileail Master of the School, the condition of the bond 
being tluit if the plainlii! ‘'during fir.' years from the commcncomcnl of 
his duties faithfully tiiscliarged all Iho duties of his said ollico of Master," 
the boml should bo void. At the time of entoriug into this engagement, 
plaintilT was not made actiuainled witli the above-mentioned ruleii or 
statutes itliough he was informed that there were Governoi’s of the School), 
but he became aware of them about tliroc years afterwards. In Juno 1871, 
plaintill' was aceuscv! by tho Head Ma^lel■ of misconduct or insubordination, 
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and he submitted the matter to the Governors for decision, who, 
after making an investigation, dismissed the phiintiJt from his Assistant 
Mastership. PlaintilY thereupon sued the Governors for damages for wi'ongful 
dispiissal, alleging, with reference to the bond of April, 1871. that his 
engagement was fur five years. 


Held that the plaintiil and the Governors had not entered into any 
contract, express or implied, whereby the latter were bound to employ the 
former for the full term of five years. 


Held also that plaintiff was bound by the above-mentioned rules and 
statutes, and that under them the Governors could dismiss the plaintiff 
whenever they thought lit to do so; and that no suit would lie against the 
Governors for exercising that power, if they acted fairly and honestly. 


Held also that if there were an.' contract in this case superseding 
the power of the Governors to dismiss the plaintiff under the statutes, 
that contract must be governed by the law of the country where it was 
to be performed; and by that law (the law of India), jdaiutiff would be 
entitled to only one month’s notice of dismissal. 
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No. a 

Brj'orc Bouhiois and Mclvilly JJ, 

M'EJU LAL AND SHANKAR DAS—(PLAiviiFFy)— 

APPKLDANTS. 

:\IUKIITA .-c r>AKAR -(DKFKM>.VNTs)—RESPONDENTS. 

Case Nu. (>i!7 t>f 1S74. 

/.♦ ti.vc Iff ijraziiiij lux— Ci'idravt luj ou ncr vf cuttle to pay 

pcuultij.~V\n'iiiii\U as lessees of a ehak were entitled to grazing fees (1 
rupee for each male head of cattle and 1 rupee 8 annas for each female 
for the .scasoiO and to iiujHuiiul cattle found trespassing. 'J'he lease also 
pruviiled that the plaintin's shouhl imt impound cattle if three times the 
amount of the grazing fee were pai<l (’attic belonging to defendants 
were caught trespassing in jdainliiTs ' cliak ; and instead of impounding the 
cattle under their lease, tlio plaintiffs released them on the understanding 
or agreement that defendants would pay tlie grazing fee as if the cattle 
had been regularly grazing. Kourtcen months afterwards plaintitT sued 
for Us. Ill iinder this agreement. 

Ilclit that the contract was a jienal lontract, and that under it, 
according to Section 71 of the Indian Contract Act, plaintiOs were entitled 
to reasonable conjpensation only, ami not to the full amount agreed upon. 
Us. 10 decreed accordingly. 


No. 4. 


Bvjui'c Boitlnoi^ and Llndimy JJ. 

JANT— (Plaintiff)— APPELEANT. 

VrrsKft 

UVl.JiM FARID KHAN—(Dkfkm)ant)—RE8PONDENT. 

Caso No. 72(» of 1871. 

iMudlord and lirreditat y eiillirolot - IVct’.s-,—The general rule is that 
an hereditary cultivator can only cut trees for agricullui'al purposes and 
repairs of his house, and the luoprietor cannot, unless empowered so to 
do by tho uojih-iil-arz or e\istom, cut down, without the teiuuit's consent, 
trees on the land in (lie oceupation of the cultivator. But if the trees 
bo under the care and consequently in tho possession of the proprietor, 
he can approiniate them to his own use without the tenant's consent. 

ExTIJA( T FHOM .IPUCMKNT OF TIIK CuiKF CoUUT.- Tho 

(liiliculty of this case, aiul of otlicis, such as i)5 of 18G7, Punjab 
Jiecot'df is that though tho tenants' rights arc gonci'allv well 
(IcfincTl, the rights of the i>roprictors arc iu>t. Aiul in default 
of any hctlcr rule this Court has in a tow oases hcUl that tlic pix>* 
priotor cannot, unless tlio tenjib-id-urx or custom ciu]x>wcrs him so 



Nos. 7 & 9, PUNJAB RECORD, 1875. 


JOl 


to do, cut down trees on the land in the occiii)ation of the heredi¬ 
tary cultivator without his consent. 

Whether this last is right or wrong, and it is to be observed 
that it was not adopted as a rule to be observed except where 
custom was silent, the present case contains some additional facts 
which appear to be the real ground on which it must be decided. 
The Tahsildar has found that the trees in question were fruit trees, 
planted, nourished and under the care of the proprietor, and conse¬ 
quently in his possession. If this was so he could doubtless ap¬ 
propriate them to his own use if he liked, being possessed of the 
entire use and proprietary right in the trees. 

This is different from the case where the hereditary cultivator 
has an interest in the preservation of the trees to use for his agri¬ 
cultural occasions and needs by custom. 

Before Bordnois and Lindeayy . 7 . 7 .' 

NAWAB KHAN— (Defendant)— APPELLANT. 

Vp7'Sl(ii 

SHEIKH aOLAM AHMAD— (Plaintiff)— 

KESPONDENT. 

Case No. 778 of 1874. 

Partnership—Suit for profits pending partnership .—Plaintiff lent de* 
fendaiit Rs. 2,000 with which to work contracts on the great Northern 
State Railway, it being agreed that plaintiff was to receive six annas out 
of each rupee of the profits made by the defendant. The partnership 
was to continue as long as defendant held a contract on the Railway. 
In January, 187.3, plaintiff applied for an account, and in Jiuie of tliat 
j’ear, as defendant had not rendered an account, sued for Rs. 2,0.‘l0, 
plaintiff's share of the profits resulting from the Railway contracts up 
to 30th November 1872, or such other sum as might appear due for 
profits up to that date after examinatiDu of defendant’s books and papers. 
In June, 1873, the partnership still existed. 

field that the suit did not lie, the only appropriate action being one 
for dissolution. 


No 9. 

Before Lindsay and Melvilly «7«7. 

KHUSHAL SINGH SEWA SINGH— (Plaintiffs)— 

APPELLANTS. 

Versus 

BASSAWA SINGH— (Defendant)— RESPONDENT. 

Case No. 968 of 1874, 

Grant of Land Revenue—Section 5, Act XXIII of 1871. Plaintiffs 
sued to establish a right to a certain share in a jagir and to recover 
Rs. 1,500, value of produce; and one of the issues was whether they 
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were entitled to two-thirds or one-half of the produce. The Original Court 
decreed 1,1U2; and the Appellate Court reduced this to Rs. 894, 

holding that plaintifTs were entitled to a half and not two-thirds. Plaintiffs 
appealed to the Chief Court in respect of the difference, rie., Rs. 298. 

NchJ that the suit was barred by Section 4, Act XXTII of 1871 ; and 
that plaintiffs’ course was to apply under Section 5 in the Revenue 
Department fnr an order declaring their share, and then to sue in the 
(Uvil Court ff*r the ainounf due accordingly. 

O • 


No- 13. 

Boforr BonJiiois and Ltudsay, JJ, 

MCSSAM.VT I.APLI llK(;Ai\I, wife of XAAVAH AHMAD 

.\ IJ KII.VX, (loccMscd, in Inu’ onn n Indmlf, ntid us (Guardian 
of IM'STAM Aid KHAN, and UISIll DAIIAS ALT 
KIIAX, ^Minors, sons of XAWAIl AHiSIEI) ALI KHAN, 
(locoasod, rosidonts of Jvarnal —(Plaintiffs)- —APPEL- 

I.ANTS. 

NAWAP. MAIIOIMEl) AZM AT ALT KHAN, .son of NAWAB 
AMMI^jI) ^VLf KII.VX, (Irooasod, r('sid(*nt of Karnal— 

(I II’Fkxdant)—11 ESP( >N I > ICNT. 

Cas<‘ No. 115 of IS74. 

Mnliin)u‘tlr\n haw—hcgifimncif -Ackuowlcdgjfu'ut —Prc.'^untplion of mar- 
7'iagr — Cit^lom nf .Uautlal of u iilnw — Jaghii \—/Vr Bon.NOlS, 

.l.--The acknowlcdgmonl of a son renders that person the legitimate 
s(.n of the acknowledger, under Mahomedan Law, although the person 
acknowledged Avas born out of wedlock. 'I'he acknowledgment of a son 
raises a presumption of marriage belweeu the acknowledger and mother 
of the persiui acknowledged; bai tlie presumption is one i>f fact onlv, 

and n ay l*e relmlled. the buvdi'ii of proof lying on those who allege that 
then* was no marriage. 

/(/ l.iNr)SA\, .1. The acknoAvledgment of a boy as a son, coupled 
with continne<l eo habitation with the boy's mother, raises by Mahomedan 
Law a presum)ilioii of marriage when sucli marriage is not illegal aiul 
not absolutely impossible, d'lie b.>y aokmuvledged is the son and heir of the 
acknowledger. 

I he buiden of proving that a custom prevails over-riding the law, is 
on tho^e who desire to ha\e l)uM a<e deei<led according to such custom. 

1-mniti that in the Mandal family there was no u'ustom contmry to 
the ^lahomedan Law of legitimalion by acknowledgment, and that in that 
family sons acknowledgeil share eipially with sons born in wedloi'k. 

ri»nul tliat in the .Alandal family a widow was excluded by custom 
from inheriling any imrtion of lu.-r husband's estate. 

Whore a jagir was limited to A and ‘Mhe heirs male of his body 
lawfully begotten, held tlial sons made legitimate by aeknowledgmenl 

were included in tlio w'oids of limitation. 
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No. 16. 

Before Lindsay and Melvill, JJ, 

MUSSAMAT KHEM KOUR— (Defendant) —APPELLANT. 

Vej'sns 

MUSSAMAT JAI KOUR— (Plaintiff)— RESPONDENT. 

Case No. 715 of 1874. 

Hindu Law—Barrenness of wife—Supersession of wife; effect of .— By 
Hindu Law, a husband may supersede his wife for barrenness; but the 
marriage is not thereby dissolved, and the superseded wife does not forfeit 
her right to inheritance. 


No-17- 

Before Boidnois and Meliilly JJ, 

GUNGA RAM AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

RAMKISHEN AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 744 of 1874. 

Principal and surety—Suit brought by surety against principal before 
payment by former to creditor—Return o/pfa-mL—Sirdar H. S. was in the 
service of the Cashmere Government, or, as described by the lower Court, 
“ was the factotum of Rajah Motee Singh, Governor of Poonch." H. S. 
employed R. to sell stamps and collect monies due on bonds to the 
Cashmere Goveniment. R. and his son K. were by order of Rajah Motee 
Singh arrested on suspicion of embezzzling about Rs. 3,000 collected by R. 
in the course of his employment. To obtain the release of R.and K.,tho 
plaintiffs, at the request of the defendants,’ undertook to pay Rs. 3,000 to 
H. S.; and in consideration of the plaintiffs undertaking this liability, the 
defendants executed bonds to the amount of Rs. 3,000 in favour of the 
plaintiffs. The plaintiffs failed to pay H. S. the sum of Rs. 3,000 and the 
latter sued them and obtained -a decree for the amount. Afterwards the 
plaintiffs sued the defendants upon the bonds given by the latter to the 
former. It was pleaded that the suit would not lie as the plaintiffs had 
not paid H. S. the debt which they undertook to pay. 

Held that the plea was a bar to plaintiffs’ suit, which was prematuie. 
Plaint returned to the plaintiffs. 

Extract from the Judgment of the Chief ^Court. _It is 

contended in this appeal that the execution of the bonds on which 
the present suit is brought, does not, when the circumstances 
disclosed for the defence are considered, affoi d a complete cause 
of action. The liability of the defendants, Gunga Ram, Kashi Ram 
and Bhugwan Das, on the bonds is shown to have been incurred 
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ill consideration that the plaintiflFs, Ram Kislien and others 
would take upon themselves the debt of Rs. 3,000 due by Ram 
Jowaj^a to Hara Sin^h. A decree has been made against Ram 
Kishen and his co-plaintiffs at the suit of Hara Singh but they 
have not paid the debt for which, directly or indirectly, they in 
fact had become sureties. This, it is contended, nuiders the pre¬ 
sent suit premature, and shows it to be jireferred on an incomplete 
cause of action. The fact of a ilocree having been made again.st 
tliem is iu»t the same tiling as payment, or performance by them of 
llie act wiiich they undei took to perform as the consideration for 
the ))onds now in suit. 

W c consider that this isuitiuition is correct. 


No. 19 


Bt'fore Bonhuds and il/p/rf//, JJ. 

MOULVr SADTD-UD-DTN KHAN— (Plaintiff)— 

APPELLANT. 

Versnfi 

AGHA MIR A' ANOTHER—(Dkfendants)— 

RESPONDENTS. 

Case No. 806 of 1874. 

Budflnig on land of another ~ I^jcctment— Rcnt.~A piece of land was 
given l>y the plaintifT to defendants more than twelve years before suit, for 
Iho purpo.se of hnilding a house upon it. not as an absolute grant, but 
with a reservation of plaintitr.s pn>))riotary right in tlie land. The defendants 
hnill upon the lanil, and occupied without paving, any rent. Plaintiff sued 

eitlicr to eject, tlie deft'iidants, allowing them to remove the building 

materials or paying them compens;Uion. or to receive lent for their occu¬ 
pation of the land. 

//, /,/ Hint it would not l>o oquitnblo to nllow the idaiutift to eject the 
defendants, but that the plaintitf was entitled to a fair rent 90 long as the 
(lefendants continued to use ami occupy the land. 

E.VTRACT FltOM TIIH •» U IKJ.M KNT OF Til K ClUKF CoURT.- TIIb 

Banco Madhub Banerji *'***^* ijiven for the purpose of being 

principle enumexted 
by the Calcuttu High Court- in the CAse 
margiimlly noted, that whore a landlord stands by and allows his 
tonant.s without any objection whatever to erect pueka buildings 
upon his land notwithstamling a stipulation in the kabuliat I'es- 
training tluun from so iloing, Iu> is preeluded hy his eonduot finun 
turning them out of possession, is applicable. It would he most 
iueipntablo to allow tiu' plaintitls now to evict thedefondant-s. 
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No. 21. 

Before Boulnois and Lind^au JJ. 

LAKHA MAI:^(Plaintiff)— APPELLANT. 

Versus 

MULAH AND OTHERS— (Dependants)— RESPONDENTS. 

Case No. 864 of 1874. 

Alienation of property by judgment-debtor — Fraud. —A judgment-debtor 
may sell Ms property at any time before seiziu'te or until it is in custodia legis 
although his intent may be to defeat or delay the judgment-creditor. Such 
an alienation can only be vitiated by proof that there was in truth no sale at all, 
and that the object was to put the ownership of the property into a state of 
concealment ; and this is not dependent only on the payment of the purchase 
money, for a sale is complete when the purchase money is agreed to be paid. 

Extract prom the judoment of Boulnois, J.—Now there is 
nothing to prevent the sale of a house by a judgment-debtor till the 
property is in custodia hgis. The judgment-debtor may sell his 
property until the moment of seizure. The only thing that would 
vitiate this sale would be proving that there was really none, 
and that the object was to put the property into a state of con¬ 
cealment as to its owner. 

The Courts below do nob appear to me to have kept this pro¬ 
perly in view. The question is not whether the intent was to 
defeat and delay the creditor. It may have been so, but that is, as 
the Additional Commissioner says of the non-payment of the pur¬ 
chase money, only an element in the proof of the absence of 
actual sale. 

It is quite clear that an embarrassed debtor after decree may 
sell his property right and left till it is actuall^'^ attached, though 
this may inconvenience his creditor greatly. The question then is 
sale or no sale as a fact, and this is not dependent on the [payment 
of the purchase money, for a sale is complete when the purchase 
money is agreed to paid. 

Judgment of Lindsay, J.—Omitted. 

No. 22- 

Before Bouln^ds and Lindsay, JJ 
DEYI SAHAI— Plaintiff. 

‘ Versus 

JAMASJI AND Co.— Defendants. 

Case No. 18 of 1874. 

Small Cause Court — Jurisdiction—Suit by decree-liolder against rival 
decree-holder for money paid in execution to latter. —A decree-holder sued a 
rival decree-holder for money paid to the latter in execution of decree, to 
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which money plaintiff alleged he was entitled on the ground of priority of 
attachment. 

Held that the suit would lie in the Small Cause Court. 

Mfdtpfl hy Judge ftJdSinalf Cause Courts Jiaivnlpiiidi. 

OF C’liiFP C’OFUT. —Tn tlio course of execution of a 
(lecu'co rlu* Small Clauses C’oui t paid away nmney to a decree-holder, 
to which a rival decrce-liolder considered himself entitled, xinder 
Section 270, Ci\ il Procedure Code, on the ground that he had 
first attaclicd tlu; iiroi)erty sold. 

-V suit regarding that money l>etween tlie rival deceroo-holders 
will 1 ie ill the Small C'ausi* Court, and it should he for the recoverv 
of money illegalls jiaid to the dt‘fendant. 


No- 25- 

Befare B<mlnois and Bindsetif^ JJ, 

i\lVA DAS- (Dkfkndaxt)— APPELLANT. 

I V/‘.VU.s* 

FATTEH DTN AND (TrHERS— (Plaintiffs) 

RESPONDENTS. 


Case No. 1027 of 1874. 

Sale by rillarje rc.'tidcuf, a iwn-proprictor, of hia hoitac to one i/ the proprie 
tom — Custom- \ resiJont of iMauzah ^lohna Kalan, Tloshiarporc district, a 
non-proprietor, sold his house to one of the proprietors of the village. The 
sale w'as contested by the purchaser’s co-proprietors. 

Held that, in the absence of a custom to the contrary, the sale to ono 
proprietor without the consent of the rest was invalid. 


No- 33 

Before Lttidsai/ and CatnpJudl, JJ, 

1 )OYLF. -( 1 )kfi-.n-i>ant)— APPELLANT. 


ersif.s* 


ROSS AND 


\VrFE~(PLAiNTiFFs)—RESPONDENT 
C^ise No. 17r)2 of 1874. 



L’fl.'.c of houac—Implied icarranty of premi.^es being aafe and habitable — 
Damage.^ Plaintiff was lessee of a house belonging to defendant 

for a term of six months ; and paid Rs. 800 as rent. After four months' 


occupation, the roof of one of the rooms fell in; plaintiff’s furniture was 
injured and his wife sustained a nervous shock. Plaintiff loft the house, 
and hired another, which did not belong to defendant, for the rest of the 
term of six mouths, paying therefor Rs. 250. Tt was found as a fact that 
the roof which fell in w\as in an insecure state Avhen plaintiff became lessee. 
The Court of first instance, in a suit for damages, decreed Rs. 352 for injury 
to the plaintiff's furnituvo, and Us. 250 as general damages with reference to 
the shock occasioned to the plaiuitlY's wife. 

Held that the defendant was liable, as there is an implied condition of 
law that a house, let ns a dwelling house, is in a secure and habitable state at 


the lime of Ihedenii.sc. 
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Per Landsay, J.—The general damages (Rs. 250) were not too remote, 
regard being had to the inconvenience to the plaintilU and the shock to the 
female plaintiff. 

Per Camprell, J.—The fact that plaintiH hired another house for Rs. 250 
might be considered with respect to the general damages and be taken to 
support that part of the decree. 


Extract from the judgment of Lindsay, J.—An owner 
of a house . is bound by the custom that obtains at Murree 
to see that at the time it is let to a tenant it is reason¬ 
ably sound and fit for a dwelling house. The English law is to 

VT Af 11 1 effect. There is an implied 

XI, Meeson and elsby, . . * 

7 ; Smith r. 2ilarrable. condition of laM' that the owner of a 

house, rented yeai- by year by tenants, 
undertakes to let it in a secure and liabitablo state. 

In Suttan r. Temple, l^ord Abinger entirely approved of 

XII. Meeson andWelsby, decision in the case of Smith v. Mar- 

CO ; Sutton r. Temple. rable. Pie lays down the broad principle 

that an obligation is imposed upon the 
I)aity letting for hire to furnish that which is proper for the 
hirer s accommodation, and that it is presumed that the thing 
given to be used must be of the proper quality and fit for the 
purpose intended. 

Judgment of Campbell, J.—Omitted. 


No. 35 

Before Botdnois, Lindsay and CampheK^ JJ, 

KARIM BAK8H— (Plaintiff). 

Versus 

HABIBULLA— (Defendant). 

Case No. 3 of 1875. 

Suit for b7each of betrothal contract—Small Cause Coin't—Jurisdiction. 
- A suit for breach of betrothal contract, where plaintiff claims damages for 
expenses actuatty incurred, and also damages for injured feelings, does not 
lie in the Small Cause Court. 


No. 39 

Before Bo^dnois and Lindsay, JJ, 

SALIG RAM— (Plaintiff) —APPELIjANT. 

Versus 

DteWAN MAHOMED FAZL-ULLA-KHAN— (Dependant)— 

RESPONDENT. 

Case No. 1647 of 1874. 

Suit to recover mortgage-deed^Value of claim—JuHsdiction—Court 
iPec.—Plaintiff sued to obtain possession of a mortgage-deed, alleging that 
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the mortgage-debt CRs. 11,200; had not been paid and that defendant was 
not entitled to keep the deed. 

Held that the value of plaintiffs claim nmst be Uiken to be Rs. 11,200; 
and therefore the .suit was not cognizable by a Court whose powers were 
limited to trying suits up to Rs. 10,000 in value. 

Held also that section 7, Clause iv (n), Act VTT of 1870, did not apply to 
the suit. 

Of. 7 M. H. C., 372. 


No. 40- 

Before Boithioi<i and Camphell, JJ, 

IIATLf DAS AND OTHKUS— (Dkfkndants)— 

APPELLANTS. 

) ’fi'sns 

INDHAJ AND OTJIEUS— ( Plaintiffs)— RESPONDENTS 


Cn.se No. 1710 of 187-1. 

(Inint of sliamilcLt—Suit hy it sectinti of llie proprietary l»ody to oust 
(7/n«/ee.—The proprietary boily of .Mouza Clialera, Zillali Rolitak, gave a 
portion of the $hamilat a.s tiludi (or rent free) to a faqw*. The proprietoi's 
of Pana Begwan objecting to tlic conduct of the faqir sued to oust him, the 
proprietors of Pana Chaja wishing to retain the grantee in possession. 

Held that tho suit of the proprietors of Pana Hegwan would not lie; 
(liat their proper course was to apply for partition. 

Aj>penl from Dt'pttty Comm\ti:Sioni')\ RohUik. 

Ruttigau for Appellants. 

Spitta foi* Respondents. 


The facts arc given in the head-note. 

JiUKJMKNT.—So lung as tile vise of theshainilat land having 
ht'en gianted hy tile. prt>prit‘tors jointly etintinnes in eonstHpionee 
of that joint grant, one section of tho conniiunity has not, under 
all <'ircunistancos, a right tt) bring a suit against another section 
for oustei’ of tlie grantee. The proper course of tho discontented 
section is to apply for a partition ; anti the joint owners, while 
the joint property lasts, or any section of them, mny opj>ose an 
innovation in astute of things, .such as the present, which consists 
in the devotion of a part of the shainilat land to the use of a 
hairaghi with his lodging for tnvvollers and accompaniments. 
Hen* tho dLseontentod section has not appliiHl for |virtition of the 
w lude shaniilat, but sues to liave the ejeotmont of the Iviinighi 
carried out. Setting aside tho question astohow this dispute has 
arisen, and wliether it is in the misconduct of the l^ainighi, or 
ratlior in liis giving the cultivation of his allottwl portion of 
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shamilat to one section rather than the other, it is not open in our 
opinion for the two parties to contest, in this kind of suit, the 
question whether land devoted in this way since the foundation 
of the village shall be so devoted. We therefore decree the 
appeal with costs. 


No. 41, 

Before Boulnois and Lindsay^ JJ. 

WALI MUHAMMAD— (Defendant) —APPELLANT. 

Versus 

SOHARA— (Plaintiff)— RESPONDENT. 

Case No. 1744 of 1874. 

Arbitration—Delay and Inattention — Misconduct-Supersedurc of refer- 
cncc.—Mere delay or inattention, c. i/., failure to attend at Court on two or 
three occasions, causing possibly and very probably, unimportant delay of a 
day or two, on the part of arbitrators does not amount to misconduct. 


No 44- 

Before Boulnois and Campbellj JJ. 

NAJIB ALI— (Dependant) —APPELLANT. 

Versus 

BAGEH KHAN AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1650 of 1874. 

Second purchaser with notice — Compromise of pre-emption suit. B. K. 
purchased a piece of land fi om R. A. and N. A. preferred a suit for pre-emption. 
The suit was compromised in Court: B. K. agreeing to give back the land, if he 
got back the purchase-money ; R. A. undertaking to pay back the purchase- 
money ; and N. A. withdrawing his suit, provided the sale was cancelled and 
R. A, was put in possession of the land. In accordance with this arrange¬ 
ment, B. K. relinquished the land ; but R. A. failed to pay back the pur¬ 
chase-money and afterwards sold the land to N. A. 

Held that B. K’s title as prior purchaser to have the land declared sub¬ 
ject to a trust for him against a subsequent purchaser with notice, was lost 

by the compromise in the pre-emption suit, and his o^Iy remedy was to 
recover the purchase-money from R. A. 

Appeal from AddUiotial Commissioner^ Jalandhar, 

Spitta for Appellant. 

Rattigan for Respondent, Bageli Khan. 

Judgment.— Bageh Khan paid the sura of Rs. 800, to 
Rahroat Ali for about 6 bighas of land on 6th November. 1872. 
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Kliun luid piL’viuusly Ijccn in i)usscvssiun of the land as 
for Ralimat Ali ; to this extent, that lie aete<l as Kalnnat 
Ali s aj^ent in (ollectinj' tlie rents of it. Fruin tlie date of the 
])urehase Bayeh Jvlian ai)ijears to have* rolleeted the rents on his 
<os n aceount, hut <-lian^(‘ of names (Dnhif KhnriJ) was not effect¬ 
ed. 

Six months after tliis tiansaetion had Vieen \ irtually eoniple- 
(t'd and Bajreh Khan liad to all intc'nts and purposes obtaineil 
poss(*Nsi<in, Najil) Ali instituted a suit a^^ainst Itahmat Ali and 
Bapceh Khan f<ii’ pre (•uijiti<ai. 

The pre empti<m suit was not divided in C\>int, fora eoinpro- 
luise has iii^ l)('(‘n efVeeted. Bahmat Ali on the 1th July lS7o hied 
a petition allei^dii^ that he di<l not wish to sell the land either to 
Ba;.reh Khan oi to Na.jih Ali. 

It is (lueslionahle whether he had the rij^ht then to withdraw. 
The sale had been effeete<l to Ba^eh Khan, and to an assij;mneut 
of that sale Na.jib Ali luul asserted, and for all that appears 
had, a ri^ht. 

However, all three parties thereupon agreed to restore the 
fitdtus 7//0 (fnfr hrUuui. ^Vll three parties were examined in Court. 

Bageh Khan said that lu* would aj^ree to eanccl the sale, 
[fttf Inu'k' (hr /^//rc/fu.s-r inoitri/. Uahaniut AH said that ho 
Would return the purchase money. 

Na.jib Ali said that he would withdraw the suit jn'ovitled 
tlu' Court eaneelh'<l tlie sale, ami provided tin* seller remained in 
possession of the land. Me added that the seller shouUl eerUiinly 
pay baek the purehase money to the purchaser. On this the 
Court passeil an order dated otli .luly 187J, caneelling the sale 
and remarking that Bageh Khan can eert-ainly sue Bahainat Ali 
for the purehase moiu'v if the latter does iu)t |«iy it baek. 

Now' it appears tliat thereupon Bageh Khan did roHmpiish 
the land, and that after that he has never ev»lloeted any rents, 
hut on the -1th of August lv^73, ho sued Itahmat *Vli to recover 
the lunvhase money, being met by the dofeneo, point blank, that 
the alleged payment of tlie ]»urehase money had never been made. 
He alleged that Uahmat *Vli Innl after the sale to him the 
land together with some house property to Najib AH for 

]!s. 10 , 000 . 

'Hie ease la oeoeded against Ibduuat Ali e.r ji<n /e,but afterwanls 

Najib Ali was also made a defendant and .Bageh Khan then .set 

up a elaim to a lien on the land to the extent of the pmx'hasu 
inoiioy. 
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This claim he suppi ted -with an allegation since found dis¬ 
proved, viz. that after the proceedings in pre-emption it was agreed 

between him and Rahmat ^Vli that he was to keep the land 
until the money was returned. As to this, the Additional Com¬ 
missioner writes ;—I quite concur in the finding of the lower 
Court, that there was no such agreement. It was not even 
“ alleged till a very late stage of the proceedings, and the evidence 
“ by which it is supported was fliscredited by tlie Assistant Com- 
** missioner and very justly so.” 

Now the great question in this case is, whether the rights 
of Bageh Khan are controlled by the arrangement that was made 
in front of the Extra Assistant Commissioner by all the i)arties, 
and by Najib Ali in particular, to the effect that lie would 
withdraw the suit, provided that the Court can jclled the sale and 
provided that the seller remained in possession of the land. 
Without that arrangement Bageh Khan would have been in the 
advantageous position of a bona fide purchaser for value, and 
Najib Ali in the less favorable one of a purchaser after notice of 
a prior sale. And Najib Ali would not have been helped by the 
law of pre-emption, for if lie relied on his title to pre-empt, the 
question would arise why he had not gone on with his claim 
and paid the money into Court, in which case fraud in the pre- 
vious purchaser would not have been any fault of his and could 
have hardly been possible. 

In the absence of that arrangement the lien declared by the 
Additional Commissioner would have followed from the relations 
of the parties. Bageh Khan had bouglit, paid for and got posses¬ 
sion of land. A pre-emptor, instead of proceeding in Court and 
paying the money for the laud decreed to him, withdrew his suit, 
and by paying the vendor afterwards for that land would simply 
place himself in the possession of a subsequent purchaser with 
notice of a prior sale. But a different state of things has arisen 
here, and clear as is the title of the prior purchaser to have the 

land which has been purchased by him declared subject to a trust 

% 

^ for him as against a subsequent purchaser with notice, the ques¬ 
tion here is whether Bageh Khan by his own act has not preclud¬ 
ed himself from obtaining what would otherwise be his undoubted 
right. He seems to have agreed that the land should be restored 
to the vendor, to have allowed the vendor in pursuance of this 
agreement to repossess himself of the land and to have agreed to 
look to the vendor for the return of his purchase money. 

For this agreement he had consideration in the withdrawal 
of. the suit against him. The suit was withdrawn by Najib Ali. 
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An<l the plaintiff in eonsequenee of tliis agreement made by 
him is reduced to the necessity of looking onlj^ to his rcme<ly 
against the vcn<lor for the money. The ai>peal must bo decreed 
with costs. 


No. 46. 

Before Bonhioib' and I/indsai/t JJ, 

II ATT IT Aid AND OTHERS—( Dkfendaxts)— 

APPELLANTS. 

CIIAITAN— (Plaintiff)— RESPONDENT. 

Case No. 102G of 1874. 

Ahsmters— Ahondt'iinnent — Acknoiclcdynieut —D., the father of pUuutifT, 
died in ISIJ, in possession of his land. The i>laintifY was then an inhmt: he 
came t>f age in 1801. In 1840, an entry was made at settlement that D.’s 
hrothers who had absconded, taking plaintiff with them, were D.’s heirs and 
tliat his share was held by the proprietors of the puna who would restore the 
land to the absconders on their return upon payment of what was due. The 
brothers died, one. in 1847, and the other in 1852. In 1853, plaintiff and 
his mother returned to tho village, when plaintiff and II., a son of one of the 
brothers, were entered as sharers in the alnuli. H. died, and plaintiff and his 
mother again left the village. In 1803, llie proprietors of the pn«a had the 
names of the deceased brothers of D. erased from tho settlement record, and 
themselves substituted as proprietors of D.’sshaso. In 1873, plaintiff claimed 
his fathers’s share. 

Held tliat plaintiff had not abandoned D’s share, and having sued 
within 12 years of llie proprietors assorting adverse possession, ho was entitled 
to recover. 


No. 52. 

Befurv, Boulnoit: nutl Llndi^ay, JJ. 

i\roimu—(Pi,AiMii.F)--APrELLAKT. 

MOTT— (Dkfeni>ant)—RESPON DENT. 

Case No 324 of 1875. 

Adoption during lijclime of nufnral non icho hod tunu'd faqir— Gift in 
favour of the ad(q)it‘d son. — Defendant, nephew of .1deceased, claimed his 
land as against plaintiff, J.'s brother, on the ground that J. had adopted him 
(defendant) as his son. I'laintiff assorted that tho adoption was void, as, at 
tho time it was said to have taken placo, in 1850, J. had u son living. Defcn- 
dunt leplicd that at tho time of his adoption, J.'s son had turned /cigirand 
u as ci\ illy dead ; ami in support of his case, pmducetl the following deed 
executed l>y .1, in 18*2: “ ], Jodha had three sons ; of those two died long 
ago and the thinl, Raja Singh became a faqir and left his house. I have now 
no children , therefore, I have taken Moti, son of my brother Buta, whose tvs® 
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at that time was six years and have made him my adopted son, and have per¬ 
formed all the ceremonies. After my death he shall inherit all my property,’* 
Raja Singh enlisted for a time during the mutiny, but again retired into 
seclusion and had not since been heard of by the parties to the suit. 

Held that defendant, as J.’s adopted son, and under the deed of 1872, was 
entitled to inherit to the exclusion of plaintiff. 

No. 53. 

Bofore Lindsay and Campbell, J.L 
MUSSTJMMAT SULTAN BIBI AND OTHERS— (Defnen- 

DANTs) —-APPPELLANTS. 

Versus 

NTHALA^(Plaintiff)— RESPONDENT. 

Case No. 1561 of 18 74. 

Malicviedan Laio—Contract—Marriage —Minority—Guardian. —In the ab¬ 
sence of the father, the mother is by Mahomedan Law the guardian ad litem of 
a married daughter who is under age and has not joined her husband. 

By Mahomedan Law, a contract of marriage made on behalf of an infant 
by a father or grandfather, is binding, and cannot be annulled by the infant 
on attaining majority; but if the contract be made by any other guardian, the 
infant may refuse to be bound by it on coming of age. 

Where there is no paternal guardian, the maternal kindred may dispose 
of an infant in marriage. 

No. 57. 

Before Lindsay and Campbell, JJ. 

JAMEYAT RAI— (Plaintiff) —APPELLANT. 

Versus 

SULTANA —(Defendant)— RESPONDENT. 

Case No. 199 of 1875. 

Want of Reghtration—Agreement -partly valid and partly invalid— 
Agreement to mortgage. —Defendant in consideration of a loan of Rs, 165, pro¬ 
mised the plaintiff to mortgage his land to the plaintiff on the death of defen¬ 
dant’s father, and not to sell or mortgage the land to any one else until the 
debt was paid. The agreement was in writing but not registered. 

Held that the agreement was valid so far as the defendant promised to 
mortgage the land on his father’s death, but, from want of registration, was 
invalid as to the promise 'not to mortgage or sell to any other than the 
plaintiff until the debt was paid. 

No- 59. 

Before Boulnois and Lindsay, JJ 

MASSUMMAT BHOI— (Plaintiff)— APPELLANT. 

Versus 

- SHER BAZ KHAN— (Dependant)— RESPONDENT. 

Case No. 503 of 1875. 

Order setting aside an award — Appeal —An appeal lies from an order 
of a court setting aside an award for misconduct or corruption; that is when 
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a party appeals on the merits, he is entitled also to urge that the lower Court 
should not have set asifle the award, and the Appellate Court can determine 
the quest i.in and uphoM Ihoaward if it oonsidors it was set aside for instifficient 
cause. 


.sVe .‘121 nnf/ 372 o/ Arg VIII of 1850, anfl S^pctlona 23 

(md 37 ff Are XXIIJ oy* 1 861. 


No 60- 

Before Boulnois and Campbell, .7.7, 

LAIAT MAT. AND HAKDITTAN SrNOH-^(PL.viNM'iFP) — 

APPP'iLDANTS. 

P/v'sn.s’ 

PAM C’lIAND —(Dkfkndant)— in-lSPONDKNT. 

C’ase No. TOO of 1875. 

Exoi^utiioi of d(ryr(*s--.Sume properly proceeded against by different judg- 
mcnl’CredilocA against diffeient debtors —Proecdure .—A and B obtained decrees, 
the former against C, the latter against D. In execution of A’s decree, R 
purchased a house attached as belonging to C. Afterwards B attached the 
alleged rights of D in the same house, 'I'he lower Court referred B to a regular 
suit to set aside the purchase by E. 


Held that tliis was an improper proceeding; that the Coiu*t should have 
attached and sold D's rights in the house, whatever ^they were, and have left 
the purchaser of them and E to bring the matter of who was the owner of the 
house, and to what extent, to a decision. 


No 63. 

Before Lindsay and Campbell, JJ, 
SAhWRAZ ATjT- ( Pt.AixTiFK)—APPELLANT. 


) 


ersns 


ASI D ALI —(Defkndan't) —RESPONDENT. 

Case No. 2G1 of 1875. 

Arrears of Revenue—Lease or farm of the land—Adverse possession by 
the lessee or fanner,-ln\^oQ, plaintitl being unaablo to pay the Govern¬ 
ment revenue, his land was leased to the defendant for 15 years (to the 
close of the settlement), it being recorded by the Collector conferring the 
lease that at the end of fifteen years plaintiff would bo entitled to recover his 
land. The defendant fell into arrears, and a lease was given to S. This was 
after the mutiny had broken out. A short time subsequently the land was 
restored to the defendant. Plaintiff sued for possession of ths land in 1874, 
and defendant pleaded that from the time the land Avas given back to him 
after the mutiny, ho held it in proprietory possession adversely to the plaintiff. 

Held that the defendant s possession had not been adverse, and plaintiff 
was entitled to recover the land. 
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Extracts from the judgment op Lindsay, J.—Now in the 
absence of any evidence that the ex-proprietor during the fifteen 
years of his ejectment committed any Act by which he might 
have absolutely lost his rights, and in the absence of the order of 
a competent authority declaring such rights absolutelj^ lost and 
confiscated to Goveimment, it appears to my mind that the ex¬ 
proprietor at the close of the prescribed period has an indisputable 
right to come to the Government or to a Court and Claim his 
rights and interests. 

There cannot be adverse possession on the part of a lessee of 
the Government, the Government having expressly reserved the 
i*ight of the ex-pioprietor to recover his propei’ty at the close of 
the lease. 

In the face of such reservation the Government could not 
set up an adverse title nor give any one possession of an adverse 
nature. There is nothing in the record either English or vernacu¬ 
lar, that proves that Govenment gave the proprietory rights of 
Safed Puttee to Asid Ali after the mutiny. It accepted his pro¬ 
posal to engage for the payment of the Government demand and 
that proposal was made because the Government agreed to give 
up its instant claim for payment of the balance of revenue due 
by the estate. 

A proceeding such as that was in no way confers proprietory 
rights, even had the Govenment intended so to do. 

Government was not owner of the village. The mere fact 
that its owners, or some of them, had fled did not make the 
Government the proprietor. It took possession and .made the 
best arrangement it could for the pajunent of the Government 
demand. Arrangments so made are ordinarilj^ engagements on 
the one side to pay the revenue and on the other to look to such 
person for the punctual payment of the same. 

No 64. 

Befoi'e Botdnois and Lindsay, JJ. 

BERTOLA—PLAINTIFF. 

Versus 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 

DEFENDANT. 

Public agent—Scope of authority—Liability of Government for un¬ 
authorized acts of agent. —B. negotiating with the Government for the 
building of certain public works, communicated with the Secretary to 
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OovoiTiincnt through theJtSupcrinteTi(ling Engineer and received through the 
latter replies to his letters. In forwarding one of the replies the Superintending 
Engineer led B. to understand that his contract had been accepted, whereas 
the Government had not authorized the Superintending Engineer to make a 
final or specific contract with B. 

Bold that the Government was not bound by the mistake or unauthoriz¬ 
ed act of the Supcrintending Engineer, and that theie was no such contract 
made between the Government and B as the latter relied on, inasmxich as the 
Government had hy the practice of forwarding to B copies of the Secretary’s 
Ifttevs to tlir Superintending I'.ngincer, made known that the scope of tlio 
latter’s employment in the matter was limited to his express instructions. 


No 65. 

Brfora Lindsciij and Camphell J.T, 

YAKOOB ABT KIIAX—(I Iicff-ndant)— APPELLANT. 

I 

PaiRA MAL — (Plaintiff)— RESPONDENT. 

Case No. of 1875. 

Art VlIJ of tteclion 07— Witkdrwal of claim after confession of 

jndgmeyit.—VlninixiX at the time the suit was called on for hearing, was absent, 
but the defendant was present and confessed judgment. Plaintiff before judg¬ 
ment was recorded, appeared, and applied for leave to withdraw his suit 
under section 97, Civil Procedure Code. Plaintiff's desire to \vithdraw and 
defendant’s readiness to confess judgment arose from plaintifT having sued 
For part only of a debt that was duo, and section 7 barring a suU for the 
balance. Tlie Court refused plaintift's application, holding that it was made 
loo late. 

Held that the Court erred in refusing plaintifT leave to withdraw. 


No 66. 

Before Bonlnoifi and Lind^tay, JJ, 

LAKH A —(Dkfkndant)— APPELLANT. 

80BETA —(Plaintiff)— RESPONDENT, 

Case No. 889 of 1875. 

Kqititahle assignment of e/c6/.—M, borrowed money from plaintiff to 
enable him to carry out a building contract for B, it being arranged between the 
three tliat whatever became due from B. toM. up to the 20th December 1872, 
should be paid to plaintiff. Before that date and before any money was paid 
by B. to plaintifT, the defendant obtained a decree against M. and attached 
what was due from B. to M. (or what would have been due to M. but for the 
arrangement with the plaintiff). Plaintiff sued to establish his right to recover 
the money from B. 

Held that there was an assignment to plaintifT of B.’s debt to M. and 
he had a right to the money in preference to the defendant. 
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No. 72. 

Before Boulnois and Lindsay, JJ. 

SADID-UD-DIN— (Plaintiff)— APPELLANT. 

Versus 

SALIM-UD-DIN— (Defendant)— RESPONDENT. 

Case No. 225 of 1875. 

Section 11, Act XXllI of 1801—Second suit for mesne profits from 
date of decree in first suit to recovery of pos.session.—Plaintiff obtained a 
decree for possession of land and mesne profits to date of decree. He after¬ 
wards sued for mesne profits from, that date up to the time of obtaining posses¬ 
sion. 

Held that the suit would not lie, but tliat the ‘ question of mesne profits 
up to time of plaintiff’s obtaining possession should have been disposed of by 
the Court executing the decree in the first suit under section 11, ActXXIlI 
of 1861. 

Appeal from Commissioner^ Delhi. 

Higgins for Appellant. 

Spitta for Respondent. 

Boulnois, J.—A somewhat troublusouie question is raised in 
this case in consequence of the obscure language of the Code of 
Civil Procedure. 

The plaintiff sued for the possession of land and the mesne 
profits thereof down to the date when he should obtain a decree. 
For this he obtained a decree. He now sues in an other suit for 
mesne profits down to the date of recovei'ing possession. 

Is or is not this second suit barred by the first. In other 
words is not the plaintiff splitting a claim, or is not the .second 

suit baned by Act XXIII of 1861, section 11 ? 

The two lower Courts have decided that the claim could be 
adjusted in execution of the first decree, and that no fresh suit 
could be brought. 

In appeal it is urged that the former decree not liaving 
awarded mesne profits subsequent to the date of the institution of 
that suit, the amount now claimed for mesne profits accruing 
between the date of institution and the date of actual recovery of 
possession cannot be said to have ** been payable ” under that 
decree, and consequently section 11 of Act XXIII of 1861 does 
not apply. 

Now it has been held by the Madras Court {Chennapa 
Nayuda Versus Petihi Redi, 1 High Court Rep. 453) that a 
separate suit cannot be brought even with the permission of the 


118 


No. 72, PUNJAB RECORD, 1S76. 


Court for mesne profits accruini:' Letwcen the institution of the 
original suit and the execution of the decree therein. 

There are many rulings collected in IVIr. Broughton’s edition 
rjf the Code of Civil Procedure undei* st'ction 11 of Act XXTTT 
of 1861, to the effect that where a decree has been given for the 
land a siiit for mesne profits will afterwards lie. And the Courts 
— including that of the North 'Western Pi'ovinces—seem to have 
come to this that section 1 1 can only be brought into play in 
reference to something coinja'ised in the decree. 

Now is not the (pu'stion of mesne i>rofits in such a case us 
this virtually comiu ised in the decree ? IVIesnc profits are decreed 
by the decree though not for the period between the decree and 
tlie execution. Aiul no (juestion of general liability as to 
whether the defendants and any or which of them ai'c to i>ay 
mesne laofits is now f<»r the first time opened, the only question 
raised being this : down to M'hat period is the person already 
declared liable to pay to be ordered tt> pay to the plaintiff? -This 
(piestion really may be stated in the words of section 11 as a 
(juestion I'f'garding the amount of mesne luofits, wliicli may be 
payable, in respect of the sxibject-matter of a suit between the 
date of the suit and the execution cd' the decree ’’ for though not 
expressly declared i>ayablc by the decree the decree in effect in¬ 
dicates that they are so. 

The case of a decree silent altogether as to mesne in'idits is 
widely* diilert'iit. .*\gain, as the C’ourt had the power to order 
these mesne profits to bi* paid in that .suit M'hich was brought it 
^^ould not be witliout some appearance of bringing a claim which 

might have been included in the previous one before the Court 

that his present suit would be pref(*rred. 

lIowe\er it is enough to refer to the prohibtion in seeti(.>n 11 

of Act XXTTT of 1861, which renders it obligatory for Courts 

to dispose of all matters that can be disposed of under that section 

itlnmt a separate suit being brought, and as regards such matters 

prohibits separate suits. The section provides an appeal and is 

intended, looking at it with a general view, to provide for this 
sort of case. 

I think that the i>resent (juestion of mesne pi'ofits could 

have been disposed of under .section 1 l,and that the orders of the 

Courts below are right. T think that this appeal should be dis¬ 
missed with costs. 


Judgment of Lindsuy, J.—Omitted. 
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No. 80. 

Before Lindsay and Campbell, JJ. 

MUSSUMMAT SAHABJAN AND ANOTHER 

—(Defdts.) —APPELLANTS. 

Versus 

KARM BUKSH AND OTHERS— (Pltffs.)— 

RESPONDENTS. 

Case No. 6L5 of 1875. 

fe'iic’ccssioa of daughters—Mahomedan Rajputs of Hoshiarpur.—V\din- 
lififs, fifth, in descent from the common anscestor, claimed the property of M, 
K., deceased, to the exclusion of his daughter. The parties were Mahomedan 
Rajputs of Iloshiarpur district. The wajib-ul-urz provided that when a pro¬ 
prietor died without male issue his widow should succeed, and her husband s 
karabtian should look after her, and on her death the karabtian of her hus¬ 
band should succeed. Witnesses were called to prove the custom, of whom 
about twenty deposed adversely to the claim of the daughter, and about 
twelve in her favour. 

Held that the oral evidence and the toajib-ul-urz showed that the daughter 
did not succeed; and that the word karabtian referred to next heirs male. 


No 81. 

bejore Lindsay and Comphellf JJ, 

HOSEIN SHAH—(Plaintiff)— APPELLANT. 

Versus 

NUR AHMED —(Defendant)— RESPONDENT. 

Case No. 641 of 1875. 

Money paid to compromise charge of adultery—Failure of considera¬ 
tion.—VlainiiH's son abducted defendant’s wife, and plaintiff and defendant 
agreed that the former should pay the latter Rs. 180, and that defendant should 
divorce his wife. The money was paid, but defendant refused to divorce his 
wife, and prosecuted plaintiff’s son for adultery. 

Held that a suit for the recovery of the money paid was maintainable. 


No. 86. 

Before Boulnois and Lindsay, JJ* 

GAHU —(Plaintiff)— APPELLANT. 

Versus 

HAKU —(Defendant) —RESPONDENT. 

Case No. 681 of 1875. 

Marriage brocage contract ,—Defendant agi’eed, in consideration of leceiv- 
ing Rs. 200, to find a wife for plaintiff. The money was paid, but defendant 
did not perform his part of the contract, and it was found by the Court trying 
the case that defendant never intended procuidng a wife for the plaintiff, but 

obtained the money under false pretences. 

Held that a suit to recover back the sum of Rs. 200 wasmaiiilainable. 


/ 
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No. 87. 

Before Botdnois and Lindsay, JJ, 

JOWALA SINGH AND KHAKAN SINGH 
—(Defendants) —APPEL LL ANTS. 

Versus 

JEWAND SINGH &7 OTHERS— (Pltffs.)— 

RESPONDENTS. 

Case No. (J46 of IST.'l. 

limui fide purchase uj property not belonyiwj to rendor—Ou ncr slaiidiny 
hy—I‘Jstoppcl.--'l( tlio owner of projierty stands by and sees las property sold, 
without any objection on his part, to a hona Jide purchaser, lie is estopped, 
from afterwards disputing the sale and the properly passes to the purchaser. 

57. I\ H. 1871 dislin'iuishc<I. 


No- 90. 

Before Boulnois, Lhidsaif ami Gamphell, JJ. 

NARBI BAKSH AND OTHERS—PLAINTIFFS. 

Fens«vV 

MALI AND OTHERS—DEFENDANTS. 

Case No. i) of 1875. 

Section GO, Contract Act ^Suit jor reAmhursement -SiiutU Cause Court 
^Jvrisdiction.~ 2 \ suit for re-imburscmcnl under section GO, Act IX of 
1872, is cognizable by a Court of Small (\iuscs. 

A and B were plainlilTs in a prc-enii)lion suit; their suit was dismissed 
■with costs. A was called u])on to jniy and paid, the costs, and sued B, fer 
his share. Held that the suit was cogniable by the Small Cause Court. 
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No. 2 

Before Boxdnois and Lindisatj, JJ. 
MUSSUMMAT BISHEN DEVI—PLAINTIFF. 


Versus 

MANA SING—DEFENDANT. 

Case No 16 of 1875. 

Suit for maiiitenauce foiinded upon order under Ael X of 1872.—A suit 
will not lie to recover arrears of maintenance due under an order pissed by a 
Magistrate; the only course is to enforce the order in accordance with the 
provisions of Act X of 1872. 

67. P. R. 1871 followed. 


Ruling op Chief Court. —The question which has arisen in 
the case referred by the Judge is, wliethera suit will lie in a Small 
Cause Couidi for arrears of maintenance based on the order of 
a Criminal Court awarding maintenance. We are of opinion that 
the suit so based will not lie, and that though jdaintiff is not 
precluded suing in a Civil Court for a decree foi* maintenance, she 


cannot by suit in a Civil Coui’t seek to enforce an older aw'arding 
her maintenance passed by a Criminal Court. Her proper coui*se 
is to move the Court which passed the order to enforce it in accord¬ 
ance with the provisions contained in the Act (X of 18 1 2) under 
which the order was made. 


No. 5 . 

Before Boidnois and Lindsayy JJ. 

CHARANJI LAL— (Pl.vintiff) — APPELLANT. 

Versus 

RAMJI DAS AND 4 OTHERS— (Defdts.)— 

RESPONDENTS. 

Case No. 744 of 1875. 

Reference to arbitration for purpose of inspecting accounts—Award set 
aside, accounts not haring been inspected. —Where the gist or object of a 
submission to arbitration was that certain accounts should be examined and 
the arbitrators did not inspect them, the award and the decree based upon it 
were set aside by the Chief Court. 

Note.— The reference ran as follows As our case for 
the rendering of accounts, profit and land to the amount above 
specified is pending in Court, we of our own free will and consent 
appoint BalKrishen and Heera Lai as Munsiffs, and Lalla Ramji 
Das, Tahsildar as the Sirpanch, for the determination of the case : 
and we do hereby promise and covenant that whatever these 
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arbitrators and the .Sirpanch chosen by us, the parties, will decide 
after in speetinii and understanding the accounts in original books, 
will be acceptable to us—none of the i>arties will deviate from, or 
object to it. If there be difference «if ojnnion betM’^ecii the 
Jirlutratoi’s and the umpire the award of the majority of the 
arbitrators will be final and valid. To this also none of the 
j»arties will have any objection.’’ 

J i DfJM KNT OF Jj[Ni).sAV, J.— The reference to arbitration is on 
spceific conditions. The ])arties agree to abide by the award that 
may be given if that award be giounded upon facts and con¬ 
clusions that ha\e been fountl and drawn frtun an insjiection of 
certain old documents. 

J hose documents (ace()unts) lupt liaving been inspecte<I, ap¬ 
parently for sullicient reastui, the arbitrators ouglit not to have 
given an award, and legally could not give an award : they should 
lia\e stated their inability to conform to the terms of the reference. 

I concur with niy colleague in decreeing this appeal. It 
will be remanded. - 

Judgment of Ihuilnois, J.—Omitted. 

No. 16. 

Before Bmdnois and Li^idt^ay^ JJ, 

lUlAl CllAlOVNJTT SlNCl— (Dkcukk-iioldkh)— 

APPELLANT. 

IV/was 

K ASIIT ILViVI- (.) urxj.MKNT-DKiiTon)—RESPONDEN'J'. 

Case No. l)7o of 1875. 

Lxcviition hij Cffitrl of Oijrccnn-nt citU’rctl into in ihc tvao'.v'c of execution 
of (lectce. \\ licrc tlic parlies lo a sail, in the course of execution of decree, 
come lo an arrangement varying the decree, which compromise they lilo in 
Court, held Unit Iho Court executing tlie decree can enforce the terms of the 
agreement h,\ i>iocess of execution, and that the judgment-creditor is not 
driven to a regular suit on the agreement. 

ExTK.vrr FIIOM THK JLTD(iMENT OF TIIK ClIIKK COUIIT. -The 

Coimnissit)ner rules, that the agreement hetween the ixirtics by 
which the decree was to some extent altered, cannot bo oxceutcil. 

It has heen ruled fretpiently that such an agreement can bo 

executed ; aiul it is clear that the oixler 

upon the razinamah by which the Court 

filed the ease, was |.)assed because noth- 
♦ 

ing further could then be done. Action 
could only be taken by the Court when the agroeinent was not 
fulfdled. The ai»plieation is within time. 

The appeal! is decreed with costs. 


XI. S. W. R 80. 
XI. S, W. R. 2;i2. 
Xb S. W. R. 7)70. 
II. B. L. R. 315. 


Nos. 26, 26 & 32, PUK^JAB RECORD, 1876. 


125 


No. 25. 

Bt^fore Botihiois and CarajoheHj JJ. 

AVARBURTON —Plaintiff. 

ANDERSON —Defendant. 

Case No. *22 of 1875. 

Set off—Unascertained demand—Bent and Repairs—Jvrisdiction of 
Small Cam Court over implied contracts. —PlaintiH sued for rent of a house 
tenanted by defendant, who pleaded that he had expended what was due for 
rent in repairs, which plaintilT was bound to execute but refused to execute 

Held that defendant’s plea was admissible as a plea of set-off under 
Section 121, Civil Procedure Code, and that it involved a claim cognizable 
by a Small Cause Court, because although the amount expended by the 
tenant cannot be said to be a debt when it is originally put forward, yet, after 
the Court has upon enquiry fixed the amount really claimable, it is a debt. 


No. 26 
Full Bench 

Before BouluoiSj Lindsay and GaviyhelljJJ, 

CHEYN SUKH DASS—PLAINTIFF. 

Versus 

MUSA AND OTHERS—DEFENDANTS. 

Case No. 15 of 1875. 

Stamp Act—Instrument drawn on two pieces of paper. —Plaintiff sued 
on a bond partly written on a stamp paper of two rupees and partly on 
another of one rupee eight annas ; the stamp required being Rs. 3-8. Held 
that without the certificate required by Section 49 of Act XVIII of 1869, the 
bond was not properly stamped, and could not be received in evidence 
without a penalty. Ganga Ram v. Molnk Ram (No. C4 of P. R. 1874) 
over-ruled. 


No. 32 

Before Boulnois and Lindsay, JJ. 

GHAILA SING— (Plaintiff)— APPELLANT. 

Versus 

AHMED KHAN— (Defendant)— RESPONDENT. 

Case No. 1256 of 1875. 

Plaintiff must recover secundum allegata el probata. —A plaintiil cannot 
allege one sort of claim and be allowed to prove another sort of claim. 
Where plaintiff sued simply upon a bond which recited that it was in accord¬ 
ance with former bonds and executed by defendant after understanding the 
accounts, and the Court found that the defendant never executed the iustru- 
inent, held that plaintiff could not be allowed to recover on an account stated ; 
but the Court should, in such cases give a decree for any sum admitted by 
the defendant to be due. 
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No. 33. 

Before Boiilnois and Campbell, JJ. 

iMAJOR S. R. GOAD—APPELLANT. 

Vertfi/.s' 

(1) DAVID COLYEAR, (2) AJJOE COLYEAR— 

RESPDTS. 

Case No. 1735 of 1875. 

Codicil- Execution—Act X of 18<)5.—A codicil that merely appoints an 
fxeculor to a will, must be executed in the manner required by Act X of 
liS(i.5 for an unprivileged will. 

Simhlc —M’liere the attesting witnesses do not see 1 he testator sign the 
will, it is a sufHcient i)ersoiial ackm>wle()ginent by him to them of Iiis signa¬ 
ture if he by his acts, without sjjeaking, conveys to their minds that they arc 
attesting what he has signed,- 

No- 35 

Brfiire Boubiois n)id Canipbelt, JJ, 

JYMAl 8IN(!—PLAINTIFF 

Fersws’ 

R1 iACaVAN DASS—1 )EFENDANT. 

Case No. 3 of 187(). 

Ltinildtion .let IX of ll>71, t>cclioii 1^)—Deduction of time duriiuj 
uhieh a fvemer suit ua^ pendiiuj.—PUuniiW sued in the District Court on 
25lli August 1871, on a bond which fell due on 5th September iStiS, the 
limitation api)lieable being three years. On .list October, l»o obtained an 
tx-patte deciee. On 21st October 1871 (the <.lefendant having in the luean- 
time been in jail for a criminal oirence. and being during that lime possessed of 
no propo:ty), plaintifl' applied for execution. Defendant got the ea*-po etc decree 
set aside, and at the new trial plaintilY made default and Ins suit was dismiss¬ 
ed on 8th JIarcIi 1875. PlaintitT t<iok proceedings under Section 111), Civil 
1 roccdui (' Coile, and on the 30th \i»vembcr 1S#5, the Appellate Court set 
aside Iho judgment passed against him for default. On the Jrd January 
1870, the District Court dismissed his suit for want of jnrisdiclion ; and on 
the Mth January 1870, plaintill liied his suit in the Small Cause Court. 

Held that this suit was barred, as the time during which he was prose¬ 
cuting the former suit up to 3rd January 1870, could not be deducted, because 
llie luevious suit was not pemlimj between 21st October 1871 and 27th 
Noxember 1871, xvlien it was admitted to a rehearing, nor between 8th 

illarch 18/0 and 1st Alay 1875 wlien plainlilTaiti)eaIodagainst the Jirst Court's 
refusal to allow a rehearing. _ 

No. 40 

Before Bouhioit^ 07 id Litiditay^ JJ, 

MAMRAJ AND OTllERlS— (Dkkkndants)_ 

APPEIA^ANTS!. 


} 


ermta 


(LVS RAAl AND OTHERS—(Plaixtikf8)— 

RESPONDENTS. 

Case No. 1118 of 1875. 

PartilwH- Cvrycetncss of Sctlkmcnl Bcconl-Scclion 03, Act XXXIil of 

sued for parlilioii, and possession of a portion of the 
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common land, and for an amendment of an entry in the xoajib-ul-urz, the mean¬ 
ing of which was contested by the parties,—defendants alleging that the entry 
meant that no partition should take place without the consent of the whole 
proprietary body, and plaintiifs disputing this construction, and alleging that 
if it were correct, then the entiy itself was incorrect. 

Held that the suit would lie for the purpose of declaring what the plain¬ 
tiff’s rights were under the wajib-ul-urZy and of their right to obtain their 
share by partition. 

Extract from the .tudoment of Lindsay, J.—I think the 
view taken by the Commissioner is the right one, viz.y that the 
main object of the entry is to define the shares of the co-sharers 
in the event of their agreeing to a division of lands. The entry 
is very clumsily worded, but it may be reasonably construed to 
mean that when shareholders, not eveiy shareholder, are willing 
to effect a partition, the partition shall be made in the mode 
prescribed. It is unreasonable to conclude that the opposition of 
one man could stay the partition against the wish of the 
majority. It is a general law that a proprietor may partition 
off his share, unless there be some definite and clear agreement to 
the contrary with his co-sharers. True, the majority in this case 
oppose the partition in the mode claimed by the minority, but 
with that I have no concern. I give no opinion, no order as to 
whether partition shall or shall not take place, nor whether the 
entry is of any force at this time, seeing the period of the settle- 
^ ment during which it had force has expired, and that a new 
settlement is in progress. 

All that I say is, that by a fair construction of the entry, 
the unanimous consent of all shareholders is not necessary in 
order to partition off land according to the mode and the shares 
therein specified. 

The appeal is dismissed with costs. 


Judgment of Boulnois, J.—Omitted. 

No. 43, 

Before Boulnoisj J, 

RODOLPHSEN—PLAINTIFF. 

VersxLS 

COLONEL ROWLANDS AND OFFICERS OF H. M’s. 

34th REGIMENT—defendants. 

Case No. 18 of 1876. 

Master and Servant—Wrongful dismissal —Damapes.-^To justify the 
summary dismissal of a servant, the misconduct of the servant must be of 
a marked character, rendering it impossible that the relation of master and 
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servant should continue ; for instance, disobedience of a lawful order, or 
grossly improper conduct. 

A skilled servant, {f., a professional band master serving with a Regi¬ 
ment; employed in India without any fixed term of service, but on the imder- 
.■<tnnding lliat his would bo fora I m'j; pndol. /#•/'/ under the 

I'in'iimslance- uf his case, entitled to six monllis’ wages in lieu of notice. 


No. 44 

Before Boiilnois and JJ. 

MORrCK—(Dr.:FKNnANT)—APPELLANT. 

IVr.sn.!? 

SfMLA RANK CORPORATTON—(Pltffs.)— 

RESPONDENTS. 

('as(‘ No. 17J2 of 1X75. 

Duhj i/f Court to fnniu' — Plaintill's sued defendant, a surety, the 

lirincipal debtor not having paid. Defendant in the original Court pleaded that 
the debt was barreil by limitation ; to meet tliis plea, plaintitTs put in evidence 
several letters written by defeinlant, which, plaintiffs contended, admitted his 
liability. The letters throughout also showed that defendant had pressed 
plaintill's to sue tlie principal debtor, and that he continued to point out to 
them, that by their forbearing to sue, they were allowing their remedy against 
him to become lost by his departure from India. «.^c. The original Court 
framed an issue only as to whether llio suit against the surety (defendant) was 
barred by limitation, and treating his letters as admissions of liability, decreed 
for the plaintilTs. This decree was afhrmed on appeal by the Commissioner. 
On ai)peal to the Chief Court, held that it was the duty of a Court under the 
Civil Procedure Code to frame issues representing all the points really in 
contest ; and that it was a cpiestion in tlie case, as to which an issue should * 
liave been framcil by the original Court, whether the iilaintiffs by their 
acts or onii'^sions witli regard to the principal ilchtor, had not discharged 
ihc surety. Case remanded for trial of that issue. 


No. 45. 

Before Botilnolyt and Lindsay^ JJ, 


MOD LADA I) 


KM AN, Ac.—( Dkfknd.vnts) —APPELLANTS. 



■\VAZTU SHAH— (Plaintiff) —RESPONDENT. 

Case No. 1311 of 1875. 

Restitution of conjugal rights or custody of loife—Doiocr—MiUiammadan 
I^aw. By Muhammadan Law, a husband is not entitled to a decree for 
restitution of conjugal rights or the custody of his wife, before ho has paid 
his wife the dower fixed, or the dower (when none has been fixed) which 
slic is entitled to receive in accordauoo with the average rate of dower 
granted to the females of her father's family. 

Uh/c, Baillio’s Muhammadan F.aw, page 121. 

Macnaghton, Wilson’s Ed. page 117. 

Macnaghton, Chapter VT, case 31. 

Chief Court No. 35 P. R. for 1873. 
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No. 51 

Before Boulnois, Lindsay and Camphellj JJ. 

SIMLA BANK CORPORATION LIMITED^ 

(Decrek-holdkrs). 

—APPELLANTS. 

Vei'sus 

TEAL —(Judgment-Debtor) —RESPONDENT. 

Case No. 1698 of 1875. 

Limitation — Execution—Application to enforce decree.—Per Boulnois 
AND Lindsay, JJ. An application to the Court that passed the decree for a 
certificate of non-satisfaction and to transmit a copy of the decree to anotlier 
Court, under section 285, Civil Procedure Code, is in itself a sufficient 
application to enforce or keep in force the decree within Art. 1G7, Schedule 
II, Act IX of 1871; it is not necessary to bring the process to the knowledge 
or notice of the judgment-debtor. 

Per Campbell, J., dissenting.—The object of the legislature was to bring 
to the notice of the judgment-debtor that proceedings were being taken 
against him; and therefore a mere application for a certificate of non-satisfac- 
tion does not keep the decree alive. 

No. 52. 

Before Hoidnois and Campbell, JJ, 

MUSSUMMAT GOLAB DEVI—PLAINTIFF. 

Versus 

MUSSUMMAT KISHEN DEVI—DEFENDANT. 

Case No. 6 of 1876. 

Instalment Bond — Waiver —Limitation, —PlaintilY sued upon a bond 
under ivhich defendant was to paj" Rs. 75 by monthly instalments of Re. 1 
each, and in default of payment of one instalment, the whole amount was 
to become due. The bond was executed on 4th Januaiy 1871, and defendant 
failed to pay the first three instalments as they fell due, but made the 
following payments :—On 11th April 1871, Rs. 4, on IGth September 1871, 
Rs. 4; on 22nd October 1873, Rs. 13 ; on 23rd May 1874, Rs. 10 ; and 
on 28th November 1874, Rs. 10. Held that plaintiff had waived the benefit 
of the provision in the bond, under Art, 75, Schedule II, Act IX of 1871, 
and that limitation I’an from 28th November 1874. 

No. 53. 

Before Boulnois and Lindsay, JJ, 

DEVI DAS AND OTHERS— (Plaintiffs)— 

APPELLANTS^ 

Versus 

BHAGWAN DAS AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No 1782 of 1875. 

PHncipal and Agent—Accounting — Jurisdiction. —A firm at Saival in 
the Shahpur District had agents at Mooltan and other places; goods 
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bring consigned to the agents for sale. The firm sued defendants in the 
Sbahpur Court for monies due uj^on the accounts between them. 

Held that if by agreement, or the mode of dealing, or the usage of 
trade, the defendants had to account at the head office, the Shahpur Dis¬ 
trict had jurisdiction in the case ; but if the mode of dealing was that there 
was a more eonsignment to the agents and payments were to be made 
by the agents honouring bills drawn upon them, the cause of action did 
not arise in the Sliahpur District. 

C. F. 22 I\ R. 1871. 


K AXDAL 


No. 59. 

Brfore Boubiois and Cttynphell, JJ, 

A' ( )T1JRIUS—(1)kkkndants)— APPELLANTS. 



LAIfTA— (Plaintiff)—RESPONDENT. 

Cast* No. I t GO of 

Suil for hrciich of hctrothal conlracl—Marrioge of plainti^ff of ter contract^ 
to anolhrr u'<nnau, mt plea in h(jr. -Plaintiff sued for damages for breach of 
betrothal contract. The plea was, tliat the phiintilT had married another 
woman, and for tliat reason, defendant refused to complete the contract. 
Held that by law and custom, ascertained after special enquiry the plea was 
no bar to plaintiff's suit, but that tlic subsequent marriage went in mitigation 
of damages. Tlio parties were Muhammadans of the Ilissar District. 


No 64. 

Brfore Lindsoij and Ploivden^ JJ, 

RMOLT BAKSTI—PLAINTIFF. 

MUSSUMMAT GULTA—DEFENDANT. 

Ciiso No. LI of 1876. 

hnmornl contraci —Money lent to yrostitnte .—It is immoral to advance 
money to a prostitute expressly to enable her to carry on her trade ; and money 
so advanced cannot bo recovered. Every advance of money to or contract 
made with, a prostitute, is not necessarily immoral; it is a question of fact 
whether in the particular case, the loan or subject mailer of tho contract was 
meant by tho plaintiff to be applied to or used for the defendant's immoral 
trade, or whether the plaintift' knew that tho defendant intended so to apply or 
nse it. 

Extract from tiik judgment op Plovvden, J.—This enso 
is on all fours with the case of Pearce v. Brooks^ (1 Ij. R. Ex. 
213). The plaintiffs in that case wore coach builders who sued 
the defendant, a jirostitute, for £li>, liire of a hrougham. The 
defendant pleaded that the plaintiffs knew at the time of letting 
that defendant was a prostitute, that tho brougham was hired to 
assist her in plying her immoral vocation, ns the plaintiffs well 
knew, and in the expectation that tho hire would be paid out of 
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the proceeds of her earnings as such /prostitute. The Judge 
ruled at the trial at the allegation as to the mode of payment 
was immaterial (this ruling was upheld by the Court after full 
consideration), and left t'svo questions to the jury : (l) whether 
the defendant hired the bi'ougham for the purposes of prostitution, 
and ( 2 ), if she did, did the plaintiffs know for what purpose it 
was hired. He put it to the jury that, in some sense, every¬ 
thing which is supplied to a prostitute is supplied to her to' enable 
her to cany on her trade, as, for instance, shoes sold to a street- 
walker ; and that the things supplied must be not merely such 
as would be necessary or useful for ordinary purposes and might 
also be applied to an immoral one, but that they must be such 
as would, under the circumstances, not be required except with 
that view. No exception was taken to the Judge’s charge to 
the jury upon the point above stated, and when the case came 
before the Full Court, Pollock, C. B,, stated the law thus ; If a 
person lends money but with a doubt in his mind whether it is to 
be actually applied to an immoral purpose, it will be a question for 
the jury, (i.e., a (luestion of fact) whether he meant it to be so 
applied.” And Bramwell, B., laid down that the principle is 
that the repayment of money, lent for the express purpose of 
accomplishing an illegal object, cannot be enforced. 

nT~68. 

Before Boiilno is and Campbell, JJ, 

GOBIND SAHAI—PAINTIFF. 

Versus 

RAMJI DAS—DEFENDANT. 

Case No. 9 of 1876. 

Negligeiice^Bailee—Customas to liabilitxj .—Defendant bought a quantity 
of wheat for plaintiff at this request, and shortly afterwards plaintiff, on leav¬ 
ing the place, left the wheat in the custody of the defendant, who stowed it 
away in a room and kept it under lock and key. The wheat was damaged 
by rain getting into the room, and plaintiff sued for damages. 

Held that evidence was admissible of custom or usage of trade to show 
that, under the circumstances, defendant was not liable. 

Ruling of Chief Court .—It may be doubted whether a cus¬ 
tom can be shoAvn to negative the liability of a person when 
negligence has been directly proved against him. But the ques¬ 
tion whether negligence has or has not been proved, may turn to 
a great extent on local customs and practices, and if in the en¬ 
quiry that has been taken, any material point as to such customs 
and practices has not been enquired into, as a matter of fact, 
there is no reason why such enquiry should not be made. That 
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IS to sny, tlicro is no proposition forl>i<.l<lin^ tlic conflict of cus¬ 
tom with law tliat would forbid the iccoption of evidence to prove 
the custom which should be taken aecoi<linf^ to the provisions of 
tli<- Kvidence Act, 187‘J. There may he other reasons, such as 
that the defendant had an opportunity to prove what he could in 
Ins own favovn* anfl should not have another, against granting a 
new trial, but with those reasons we have nothing to do. 


No. 75. 

IJe/ort' Ijhuisay cdhJ Plowdeit^ JJ. 

DnVAN KAiVI CH AND—(Plaintiff)--APPELLANT. 

r<' 

MUHA^niAD Sri;rAN—(DEKi:NnAXT)—RESPONDENT. 

Case No. 733 of 187(). 

Ej:ccvtio)i (Kfninsl 'juv uiulcrt>iki\< to sati^/ij liccrvc, —PlaintUT obtain¬ 
ed a decree agnin.-t .1. |iei>oaally fur a sum of money. B. on Iho ground that 
.i was his, agent, and that the subject matter of the suit concerned B. 
and not ^1. agr<‘ed to satisfy (ho <lccrec. 

Ucltl (hat execution of the decree could not bo had agjtinst B. whose 
uiulcrlaking might furni<li a separate cause of action. 

Apinn^ /mm Ct>mm\iii<\viit‘i\ Lahore. 

Higgins for .Vpiudhmt. 

Kali Pi'osono Roy for Respt>ndent. 


Plowdkn, d. 'rids special ap|)cal must, we think, be dis¬ 
missed. 'I’lie dt'cive is against Abdul Rahman : assuming that 
Muhammad Sultan lias agreed that the deci'oo may be executed 
against 1dm, tids does not make him a party to the dcci'cc or 
give the right of execution against him. There is no authority 
for saying that a tldrd person boeoming n jiarty to an agreement 
made between the immediate parties to a suit and varying the 
tenn.s of a deeix'e, thort'by becomes a party to the decree so that 
execution may he had against him. He is and continues to bo a 
stranger to tlie sidt, and to the decree, and any rights against 
him arising owi of his agreement mvist be enforced against him 
in a .separate proceeding. The rulings are against both tho 
liability of tho thirtl party in exeeiition pixu'cedings and against 
his being a party to tho svdt within the moaning of section 11, 
Act XXIII of 1801. 

c dismiss this api>eal with costs. 

Eindsay, J, — Concurred. 
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No. 77 . 

Before Boiilnois and Lindsay JJ. 

GANGA— (Defendant) —APPELLANT. 

Versus 

KHUSHAL SINGH— (Plaintiff)— RESPONDENT. 

Case No. 1342 of 1875. 

Hindu Law—Charge of ancestral property for debt contracted by father 
—Nature of debt. —Upon objection taken by a Hindu son to the sale or aliena¬ 
tion of ancestral immoveable property to discharge a debt contracted by his 
father, the question is not whether the debt was incun-ed for the family benefit 
or a necessary purpose, but whether the debt was of an immoral nature. If 
the debt be not of such nature, the ancestral property is liable to be charged 

with it. 

A debt incurred by a Hindu father (a zamindar) to speculate in trade, 
is not an “ immoral ” debt. 

Extract from the judment of Lindsay, J.—-The question, 
then,' which we have to deterndne is, whether the debt incurred 
by the father of the plaintilf was of au immoral nature. It has 
been customary in this Court heretofore—generally in the Courts 
on this side of India—to consider whether the debt had or had not 
been incurred for the family benefit. If the debt had been incur¬ 
red solely for personal, extravagant or useless purposes, purposes 
in no way tending to the benefit of the joint family, and unneces- 
gary,—this Court haf> genei’ally in such cases held that ancestral 
immovable property is not liable for the debt of the father, the 
creator of the debt. But we are now bound by the last judgment 
of Privy Council, and to put the case in another way, and to ask, 
was the debt an immoral debt 1 And we shall have very probably 
in some cases a difficulty in defining the precise meaning of the 
word ** immoral.” In one sense, it may be said that an extravagant, 
foolish father acts immorally when he gambles aw'ay the ancestral 
estate, or takes no proper care in the administration of the estate. 

' It may be, when we come critically to examine and define the 
meaning of the word ** immoral,” that after all the judgment 
cited docs not disturb the views heretofore held by this Court on 
the subject and that the new view, if it be a new view, is more 
apparent than real. But in this case we have not to determine 
the question ; for there can be no doubt that a man borrowing 
money to trade in sugar in the hope of the benfit to himself and 
his estate, cannot be said to have incurred an immoral debt,—a 
debt which it is not the pious duty of his son to satisfy ; and 
there is no valid reason for holding that Hira Singh acted 
otherewise than in good faith for the benefit of himself and his 

heirs. 
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In my opinion, the order of tho Additional Commissioner 
must be reversed, and the appeal decreed will costs. 

Boulxois, J.—I concur with Mr. Justice Lindsay : see page 
36, IVotes on Customary Lau\ where the cases of Rughnatk v. 
Raheem Bux (No. 52 P. R. 1869 CiviV), and Girdkaree Loll v, 
Kantoo Lull (/ Latv Rep. Ind. Ap. 321), are discussed. 


No 80. 

Bf\torc Boulnoia ond Lindsay^ JJ. 

KHATIL— (Plaintiff)— APPELLANT. 

Versus 

SUER ZAMAN— (Defendant)— RESPONDENT. 

Case No. 223 of 1876. 

Tenant uith i vjhf.< of occupaneij— Ouster—Suit for recovery of possession 
^Limitation .—The law docs not coiuiicl a tenant with rights of occupancy 
wlio lias boon involuntarily dispossc.^^sod or ejected, to sue for rccover>’ of 
possession witliin one year of the ouster ; he has ordinarily twelve years 
within whicli to bring his suit. 


No. 83. 

Btfote Campbell and PloiedeUy JJ. 
BAKHTAM'AR cV OTIIER^^— (Plaintiffs)— APPELLANTS. 

Versus 

SULTAN AHAMl) A’ OTHERS— (Defdts.)— 

RESPONDENTS. 

Case No. 107 of 1876. 

Atluiion Hereditary cultivator —Af)a»don?Hf?j/,— About ten years before 
suit, the land of the plaintiffs ^hereditary cuUivatoi's) was canded away by 
the river, with the exception of a small piece of binijur which the plaintiffs 
gave up. Iwo years afterwards land appeared in tho same place whovo tho 
plaintiffs’ land had been submerged, and accreted to tho picco of bunjur, 
Tbo defendants took possession of and cultivated tho newly foiTOod land, 
and held possession for eight years, when plaintiff sued. 

estopped from claiming the land, as ha\ing 

Sahib Hal Khair Shah (No. 10, Civil P. R. 1876) observed upon. 

Judgment of Plowden, J.— In this case it is found by the 
first Court that, in the years 1269-70-71, portions of the 

holding in m Inch tho plaintitls M cro recorded as hereditary 
tenants were carried uu ay by river action, leaving a plot of 
yhamaos 1-3-2, portion of tho liokling ; that the plaintiffs, of 
their own accord, gave up possession of this ; that the land began 
to re appear in /asli 1273, and had wholly emerged in /asli 1275. 
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It further appears that the portion which escaped submersion 
was “ hunpir land^^ and on it stood the remains of the plaintiffs 
old habitation. The evidence also shows, though there is no dis¬ 
tinct finding, that the land has been cultivated by other than 
the plaintiff ; and it is distinctly found that the plaintiffs have 
not been in possession for 8 years, i.c., since the whole of the 
submerged portion has emerged. 

The first Court, on these facts, dismissed the claim, on the 
ground of the abandonment and inaction of the plaintiffs for 
eight years. 

The second Court dismissed the claim on the ground that 
appellants had not continuously occupied any of this land, and had 
been eleven years away from it, considering that section 5, clause 
2 of the Tenancy Act governed the case and rendered continuity 
of possession of, at least, a portion of the holding, essential, 
though therelimiuishment was in fact involuntary. 

Both Courts considered the land in dispute as perfectly iden¬ 
tified with the land formerly held by the plaintiffs as hereditary 
tenants. In this Court, the ground of appeal is that the judgment 
of this Court No. 19 of 1876 in the Punjab Reccord governs the 

present case. 

I concur in the judgment of Mr. Justice Boulnois in that case, 
so far as it rules that no question of identification under the 
Regulation arises in a case of gradual accretion, and that a tenant 
with a right of occupancy in a holding, if a portion be submerged 
and there be accretions on the former substratum, may be entitled 
to rights of occupancy in the increment to his actual holding, un¬ 
less it be shown that there was an actual abandonment or inten¬ 
tion to relinquish his rights. 

But I am unable to go so far as to say that the only absolute 
legal bar is twelve years limitation, dating from the taking of 
possession by the proprietor. I am unable to see why the ordinary 
principles which underlie the rules as to equitable estoppel should 
not apply to such cases, or why a hereditary tenant who leaves the 
proprietors to pay Govenment revenue and who takes no steps 
to assert his rights when occasion arises and permits the proprie¬ 
tor to enter into engagements with other persons, should not be 
prevented from afterwards asserting his rights. In the present 
case, it appears to me that the Courts below have found, on 
suflScient evidence, that the plaintiffs, by their conduct regarded 
as a whole, relinquished their right in the holding, and that is a 
sufficent ground for upholding the order dismissing these suits, 
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I concur in tlic order dij^missint< this appeal with costs. 


.TudKinont of Camphell, J.—Onntted. 

No. 84. 

Before Liudsay and Blanden, JJ> 

MAJLIS— (Okkendant) —- APPELLANT, 

MUNA SINGH— (Plaintiff)— RESPONDENT. 

Case No. 21C of 1876. 

Order to pay additional Court Fee -Failure to pay icithin time fixed. 

The plaintiff sued to have a deed of gift delivered up by tho defendant to 
be cancelled. Tlie plaintiff alleged that at a time when he was non compos 
vientis tlie defendant obtained from him a deed of gift of a house ; that when 
idainlilY recovered his soundness of mind, he revoked the gift and received 
back the deed from the debuidani, ainl that the latter subsequently obtained 
poss<*ssion of tlie <leed, which he still Vetained. 

The plaiiitilY sue<l on a ten rupee stamp, the value of tlie house being 
Rs. 1,600, and his suit w.is dismissed on the merits by the original Court ; ho 
appealed to the Commissioner on a ten rupee stamp, and obtained a decree. 
Defendant appealed to t!ic Chief Court on a stamp of Rs. 10, and Roi lnois, J., 
on the 25th May lS7(i. holding tliat the stamp should be an ad ralorcm stamp, 
ordered the plainlilY b> file full stamps for tlie lower Courts, and the defen¬ 
dant a full stamp of Rs. ](»5 for bis appeal to the Chief Court, fifteen days 
being allowe 1. On the .50111 May the defendant file<l his stamp, but plaintiff 
did not ten<ler hi-i until the .5n! .fuly, explaining that owing to some infor¬ 
mality in a money order, ho could not get the money in time. 

Held that plaintifi's default not being wilful, his suit should not bo 
dismissed under .«^ecli('n 10. clause 2, Act VII of 1870. 


No. 85. 

Pull Bench. 

Before Lindsa}/, Camphell and Bhncden, JJ. 

R HP OIIAN D - ( Dkff.ndant)— APPELLANT. 

SANT R.V:\l — (Plaintiff)— RESPONDENT. 

Case No. 160 of 1876. 

ICxeeuiinn- ^^aii<faction~~Atjreement raryiny decree,- S. E. obtained a 
deciee for Rs. 5,.i6.5 against E. C. and commenced procoodingsl in execution. 
A. ( pending these proceedings, sued 8. E. for an adjustment of accounts, and 
while his suit was going on, some house property of E. C. attached in tho 
execution proceedings was sold, 8. E. being the purchaser, for Rs. 2,425. S. E. 
and A, C, in June 1872, filed razinamahs in regard to their respective claims ; 
8. E's. i-azinamah recited the purchase of tho house for Rs 2,425, and stated 
that he relinquished tho rest of his claim ; tho Court accepted the lazinamah 
and struck tho case o(T; R. C's. razinamah stated that the accounts were 
adjusted and ho had no further claim, and that if he paid Rs, 2,300 to 8. R, 
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•witMn one year, he was to redeem or receive back the houses purchased by 
S. R. ;the Court, on this, dismissed R. C‘s. suit. In July, 1874 S. R. applied to 
Court for possession of the houses : R. C. objected, urging that he had paid 
S. R. Rs. 2,375 in fuU satisfaction ; the Court ordered possession to be given to 
S. R., without going into the question of this alleged payment. 

Held that the order giving possession to 5. R. was illegal, inasmuch as 
the proceedings shewed that in June 1872, S. R. had certified satisfaction to 
the Court; and further, his application for possession was not to enforce 
the decree of the Court, but to compel summary performance of an agree¬ 
ment substituted for tiiat decree, which agreement was not one that could be 

enforced as a decree 


No- 86 

B>‘fore Ltiidscuj and Plnivdeut JJ. 

DULA SING—(Dkpkndant) — APPELLANT. 

]'t'rsnts 

KI8HAN SINGH,—(Plaintifk)—PESPONDENT. 

Case No. 108 of 1870. 

Admission sued defendant for a half-share of 

certain property, the estate of D. S., deceased, on the ground that they were 
the descendants of a common grand-father. In 1870, FI. S. sued the now 
defendant for a share in the same property on the ground of title by 
relationship to D. S. ; and in that suit defendant, denying //. 5.’. asserUd 
relationship, stated that he and the now plaintiff were the only surviving 
heirs of D S., being descendants from the same gi'and-father, and that 
defendant intended to give plaintiff his share. The now plaintiff was then 
joined as a defendant in that suit, which was in the end dismissed. The 
present suit was decreed in plaintiff's favour by the lower Courts, on the 
ground that defendant's statement in the former suit was conclusive as to 

plaintiff’s right to share in D. S.'s property. 

Held that defendant’s statement in the suit in 1870 did not necessarily 
estop him from now disputing plaintiff’s title to a share in D. S. s property ; 
but that it must be shown that the plaintiff had acted upon the statement, 
the defendant intentionaUy causing him so to act, so as to raise an estoppel 
under section 115, Indian Evidence Act. Case remanded accordingly. 

Per Plowden, J.~The defendant’s statement as to Intention availed 

nothing, unless it amounted to a contract. 

Plowden, J.—I concur in the order of remand. The 

doctrine of estoppel has never been pushed, as far as I am 
aware, to such an extreme length as is attempted to be reached 
in this case. The statement of Dula Sing in Court may estop 
him under section 115 of the Evidence Act from now asserting 
that the plaintiff is not the descendant of a common grandfather, 
which is a matter of fact, but the bare statement of his intention 
to give plaintiff a share in the estate does not per se create a 
title to a share, though it may give rise to the inference that 
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Dul<a Sing then knew or believed plaintiff to be entitled to a 
share. In my opinion, the statement as to intention avails noth¬ 
ing unless it amount to a contract : see Jordan v. Money, 5 
H. Ij. C. 185 ; Hammersley r. De Biel, 12 Cl. and F. 45 ; and 
Maunsell v. White, 4 H. L. C. 1039, and the observations on 
these cases in “ Kerr on Fraud and Mistake,” pp. 45—47. 

There are then two cpiestions to be considered. First, is 
the plaintiff entitled to succeed by inheritance 1 secondly, if 
not, is the defendant's promise to admit the plaintiff to a 
share legally binding upon him ? The finding of the lower 
Courts at present amounts to this, that defendant is doing a 
shabby thing in not performing bis promise, and we will compel 
him to perform it. But this can only be done if the defendant 
is under a h'gal, and not merely a moral, obligation to perform it. 

Judgment cif Lindsay, J.—Omitted. 

No. 89. 

Before Camjyhell and Plowient JJ. 

SULEKH CHAND—(rLAiN'TiFF)—APPELLANT. 

AJUDIITA PERSHAD—(Dffen’dan’t)— RESPONDENT. 

Case No, 41G of 1876. 

Execution of decree — Limit>ition. —Dccroo was obtained in 1863, and 
in 1861 the parties Hied an agreement, winch the Court recognized, that 
defendant should pay half-yearly instalments, and in default of payment 
of two consecutive instalments, the whole should bo duo ; the first instal¬ 
ment to be paid on 251)1 July 186 h Instalments were paid for some time, 
but on 15th Juno 1872, plaintilY applio*! for execution in respect of the 
instalment due January 1872 ; on duly 3rd, notice was drawn up under 
section 210, Civil Procedure Code ; on the 0th July, tho notice was given 
to tho peon for service ; and on 12th July, tho nazir reported failure of 
service ; on 15th .fuly, the case was struck oft. On July 12th, 1875, plaintiff 
applied for execution of the full balance then duo, certifying to payments 
made up to August 1872. 

//Wd that tho Inst para, but one of Art, 167, Saiedulo IT, Act IX of 
1871, applied to the case, and that the application of July 12th 1875 was 
barred by time. 

Exthact from the judgmest op Plowde.v, j.—T he clause 
that really applies then to this application is the last but 
one of Article 16/, and wo have to sec whether the applic¬ 
ation is made within 3 years from tho date of tho issue 
of the notice under section '216 of Act VIII of 1859 in 
the pioceedings taken in 18/2. V hether the notice in this 
/■aso is to be deemed to have been issued on July 3i-d or July 
9th 1872 (u point which it is not necessary to decide) it is 
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evident tliat applying the clause above mentioned the application 
of July 12th, 1875, was a few days out of time. 

No. 90- 

Bejore Lindsay and Plowden, JJ. 

HTRA NAND— (Plaintiff)— APPELLANT. 

Versus 

MAHIA— (Defendant) —KESPONDENT. 

Case No. 725 of 1876. 

Sale of Immoveable Property—Caveat einptnr—Covenant for title. 
Where the purchaser of immoveable property knows at the time of pur¬ 
chase that a third party professes to have the proprietory right, he buys 
the disputed title at his own risk, unless the vendor covenants to the 
contrary ; and if the third party makes good his title and ousts the pur¬ 
chaser or deprives him of the benefit of his bargain, the latter cannot 
recover the monej” paid or claim relief from his vendor. 

The rule of caveat empior applies to the purchaser of immoveable property ; 
and after the transaction is completed, the purchaser has no redress for 
defect of title, unless the vendor has covenanted for title. 

Plowden, J.—The defendant sold to the plaintiff, by a 
deed, dated January 4th, 1869, for Rs. 86-2-0, certain land, of 
which the vendor was at the time not in possession. The purchase 
money was paid. The plaintiff has never in fact got possession 
of the land purchased ; and he now sues the vendor to recover 
back the purchase-money. Both Courts have found that the 
plaintiff purchased a disputed title with the knowledge that it 
was disputed ; and we think the evidence warrants this finding. 
The land was in fact at the time of sale in possession of Arjan, 
who claimed to hold it as his own, and has succeeded in 
doing so. 

Upon the facts found we think the plaintiff is not entitled 
to recover. When a man knowingly buys a doubtful title, with¬ 
out any covenant on the part of the vendor express or implied 
for title, he gets in the execution of the conveyance all that 
he bargained for ; and if the title turns out to be bad, the 
purchaser gets no doubt less than he hoped, but not less than, 
so far as the vendor is concerned, he had the right to demand. 
As between him and the vendor, there is no equitable ground for 
relief. That the doctrine of caveat empior is applicable to this 
country, may be inferred from the Privy Council decision in 
XV B. L. R. pp. 214-215, which quoted with approval the 
Full Bench ruling at lY B. L, R. p. 11 :—compare also Indian 
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I^aw Reports, Bengal, p. 55, ami Clare r. Lamb, L. R., 10 
C. P. 331, for the general doctrine.'^ 

In this case, we think there was no covenant either express 
or iin]>liecl in the deed of sale of January 4th, 1869. The 
only doubt arises from tlie fact that plaintiff sued defendant 
for possession on the deed ami got a decree by confession of judg¬ 
ment ; which ap]H*ars to be an admission that the bargain 
* Tn~I hub b. RTlieng. i>. 7i>, (iARTii, C. J., referring to Johnson r. 
.fohnson (.3 B. and P. Ifi2), said ; " There a houso was sold for £300, and 
the purchase-money was pnid ; but ^e/.u'c the conveijojicc teas executed, 
the purchaser Avas evicted for want «»f title in tlie seller, and under those 
circumstances the purchaser was allowed to recover at law the £300 
from the vendor as money lia 1 airl received to his use. But that was opon 
the express ground that no conveyance liad been executed. But when 
llie eonveyanoc has l»e«‘u actully exec\it«'<l ami the purchaser is evicted, 
bv a title to which tlie cuveiianis in lii^ purohast' deed do not extend, it 
is clear from tlic auMioriiies that h“ einnoi ivover iho purchase-money 
either at law or in equity. The purchaser has the means of inquiry 
into liis vendor's title. Ho is bound t> satisfy himself of the goodness 
of the title he buys, and (o protect himself by proper covenants. If he 
chooses to buy imprudently, he must take the consoquoncos of his imprudence.'* 
Tn IV B. L. R. (K. B b pp. 1.1-16, Sir Barsrs Pracock said :—** If 
the docroe-liohler had sold this property himself by private sale, believ¬ 
ing the property to be his own, llie rule of eareat emptor would have 
applied. If a vendor by private sale does not guarantee a title, I cannot 
understand upon what principle it can be concluded that a decree-holder 
who asks to have properly sold in exoctition, or that the Court wluch 
causes it to bo sold, guarantees title. A Court of Equity docs not set 
aside a conveyance simply because the conveying party had no title to 
the property. There must bo somotliing more, such as fraud or the like, 
to induce the Court to interfere in that manner." In Clare r. Lamb (.10 
L. R. C P. 331), Grove, J said: “In the case of purchase of an interest 
in land, the person wlio sells places at the disposal of the buyer such 
title-deeds as lie possesses and under which he claims. The purchaser 
has fully opporunity for investigating the title of the vendor, and when 
ho takes a oouvovanco ho is assumed to have done so. There is an 


ordinary and well-known covonarit which the purehascr may insist upon 
if ho wishes to get more security than ho gets by an investigation of the 
title ; ho may require a covouanl for title. When the couvevanco has 
been executed, all that the purchaser has to look to is the liability of 
the vendor under the deed. If it contains no covenant for title* Iho 
purchaser takes what the vendor gives him, or rather, what ho is able 
upon his title to give him, and llio vendor will only bo responsiblo for 
his own acts and iiicumbxwuees. The purchaser must look to his covenant 
and the maxim caveat applies. Loi\l St. Leonards, at p. 441* Vendors 

and Purchasers, sums up the result oi the authorities thus : If Iho 
conveyance has been actually executed by all the necessary parties, and 
the purchaser is evicted by a title to which the covenants do not extend 
he cannot recover the purchase money either at laNV or in equity,*' 
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bet^veen the parties bound the vendor to deliver possession. On 
the other hand, the plaintiff in execution of that decree admitted 
that he had received possession, though we find that as a fact 
he had not. "We think the proceedings in that suit were pro¬ 
perly regarded as collusive, and a mere device to oust Ai’jan 
from possession and to strengthen the plaintiff’s title against 
him. 

We accordingly uphold the order of the Commissioner, 
/ 

and dismiss this appeal with costs. 


No* 94’ 

Before Lindsay and Fitzf atrick, JJ. 

PEUTAB SINGH— (Deffa'daxt)— APPELLANT. 

THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL— (Plaintiff)— RESPONDPINT. 

Case No. 63V of 1876. 

Mistake-Money paid under—Suit to recover.^"Sloney paid voluotarily 
and with a full knowledge of all the facts, to satisfy a claim which the 
plaintiff could have successfully resisted, cannot be afterwards recovered ; 
but there must be actual knowledge, and not merely the means of acquir¬ 
ing a kno \yledge of the facts. A man who pays money under a mistake of 
fact after a superficial examination, may, on making a more thorough 
examination and discovering his mistake, maintain an action to recover 
his money. 


No* 95. 

SAW AN MUL—PETITIONER. 

Verstis 

SOBHA AND NAWAB—RESPONDENTS. 

Case No. 25 of 1876. 

JHANDA SING,—PLAINTIFF. 

AMIR SING—DEFENDANT. 

Reference No. 16 of 1876. 

Small Cause Court.—Loss by Court of part of local jurisdiction after 
suit instituted. —Where the Small Cause Court has jurisdiction when a suit is 
filed, but pending proceedings connected with the suit, the Government by 
notification takes away apart of the local jurisdiction of the Court, the 
pending suit or proceedings are not affected therebjL Therefore, applications 
made in due time for new trials in cases in which the defendants resided 
in places within the jurisdiction of the Court when the suits were filed, 
must be disposed of as if the notification taking away the Court’s jurisdic¬ 
tion over those places had not been issued ; and all applications for execu¬ 
tion in such suits must be also disposed of, notwithstanding the notifica¬ 
tion, the procedure of Chapter IV, Civil Procedure Code, being followed 
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in those cases in which property sought to be attached is no longer within 
the Court’s jurisdiction. 

Mela Ram versus Piranditta^ No. 36. Punjab Record, 1376, Civil, over¬ 
ruled. 


No. 96. 

Before Boidnois^ Lindsay and Camphell, Jj, 

yHIBDYAL it OTHERS— (Defekd.vn'ts)— APPELLANTS. 

Versus 

OOLAB— (Plaintiff)— RESPONDENT. 

Case No. 1242 of 1875. 

Easement—Opening windows — Inrasion of privacy. — Defendant opened a 
window which looked down upon the contiguous houses and into the court- 
yard belonging to ttie plaint ilT, who complained that his privacy was thereby 
invaded. By going upon the roof of ins l>ouse, the defendant could also 
look into the plaintiff’s court yard. 

Held per Boulnois and Lindsay, JJ. (Campbell, J., dissenting) thatitwaa 
not a case in which the Court could restrain the defendant from exercising 
his ordinary right of opening new windows. 

Semblc (per Boi'lnoi.s and Lindsay, JJ.) : The right to disturb a 
neighbour’s privacy by opening new windows (subject to the neighbour’s right 
of building against them within 20 years) should bo recognized with reference 
to the English Law and recent High Court decisions. 

Extract from the judgment of Lindsay, J.—I think 
with the Madras High C'onrt that it is better, as a rule, to 

follow the English law on the question 
3 Madias High Court ‘Re- ^ 

ports, A, J. 111. of the rights of an owner of a house 

as to light and air. 

i-T n T r> ..r . J BenRnl High Court takes 

VI B. L. R. 70 Appendix. 

the same view. 


The English law is fully set forth in the case noted in the 

Jones V. Tapling, 31 L., margin, and in “ Gale on Easements ” 
J. C. P., 312. 300^ 

Oale writes as follows :— 


“The right to the reception of light and air in a lateral 
direction without obstruction is an easement. Tlie strict right 
of property entitles the owner to so much light and air only as 
fall perpendicularly on his land. ITe may build to the very 
extremity of his own land, and no action can bo maintained 
against him for disturbing bis neighbour’s privacy by opening 
windows which overlook the adjoining property, but it is com¬ 
petent to such neighbour to obstruct the windows so opened by 
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building against them on his own land at any time within 
twenty years after their construction, and thus prevent the 
acquisition of the easement.” 


Judgment of Campbell, J.—Omitted. 


No. 100. 

Before Lindsay and Plowden, JJ. 

MUTSADI MAL & ANOTHER— (Defdtb.)— APPELLANTS. 

Versus 

MUSSUMMAT DHAN KOUR— (Plaintiff)— 

RESPONDENT. 

Case No. 569 of 1876. 

Joint Hindii family — Partition — Evidence—Right of Hindu widow 
to sue for husband's share of divided property — Limitation. —There may be a 
division of a joint Hindu family and of the joint property without a regular 
partition by metes and bounds ; the question whether there has been a divi¬ 
sion or not depends upon the intention of the parties (when there is no actual 
partition by metes and bounds), to be inferred from the instruments (if any) 
executed by the members of the family and the acts they have done. The 
conduct of tho parties after as well as before the alleged division must bo 
considered in order to arrive at their intention : the conduct of one party 
may be consistent with jointness, but the conduct of the other party may 
be wholly inconsistent with a continuance of the prenously existing family 
arrangement. 

A Hindu widow whose husband might, in consequence of a division, have 
obtained separate possession of his share in the family property, may sue for 
the share which vested in her husband in his life lime. 

To bar the widow’s claim, under such circumstances, by limitation, there 
must be proved 12 years’ possession from the time when she asserted her claim 
and was refused her share, or possession shown to have been adverse to the 
widow for 12 years. 


No 105. 

Before Lindsay and Plowden, JJ. 

AMRIKA—(DEFiiN’DAN'T)—APPELLANT. 

Versus 

SARMUKH —(Plaintiff)— RESPONDENT. 

Case No. 907 of 1876. 

Bagri Jats, Ferozepore district—Pagvand and Chundacand.—Found 
after special enquiry that by custom amongst the Bagri Jats of the Ferozepore 
district, inheritance is according to the pagxand rule tper capita) and not tho 
chundavand (rule per stirpes). 
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No- 108. 

Bejore Pluu'den and Fitzpatrick, JJ, 

BHUP SIXGII A' OTHERS— (Plaixtiffs) —APPELLANTS. 

Versus 

SARDIIA SINGH A OTHERS— (Defendants)__ 

RESPONDENTS. 

CVise No. S 30 of 1 S 7 (>. 

Rights of common pasture. —i'hc icajiO-ul-arz of village B was as 
follows : “ The cattle of the entire village without distinction of proprietors 
and non-propnelors. shall contiim.. to grav'o in future in the same manner as 
they luivo grazed from oUl times ; no grazing dues shall b? collected.” The 
plaintiffs resided elsewhore. and resorted to village B merely for the purposes 
of cultivation. IIcRt that their right to depasture cattle free of charge in 
village B, was limited to such cattle as they bona jhlc usc<l for cultivating the 
lands held by them in that village, and did not extend to all the cattle "they 
might possess ; but that the right extended toatl parts of the waste of village 
B on which the proprietors grazed their cattle. 

A claim asserted by tin' proprietors of one village to com non of pasture 

in anotber.must be supported by the very fulled and clearest evidence, when 
the }caji}>-n}-arz is silent on the point. 

No. 115. 

Before Pfowden and Fitzpafrick, JJ. 

CJ AND —(D EFKN M V NT)—.\PPE LL ANT. 


Versus 

GURMUKII .SIXO .V AXOTHRU— (Plaintiffs) 

POXDEXTS. 

Case No. 920 of 1876 . 


RES 


‘Absentee-Limitation-Aban.lonmcnt-Bntry at SettUonent -Nctc issue 
on >i,ccial appcI.- Xncniry al sctllomout that corlaiii absent persons aro 

owners of land, and that whenever the absentees return and make demand, 
• he.r shares shall be restored without de.nnr on the part of the occu¬ 
pants, does not necessarily prevent the law of limitation vtwelve years' 

ad^erse possession! from rnnnin,- a-ainst the absentees : and evenif the'elaiin 
Is not laiicd b' limitation it is a question of fact in every case whether the 
absentees have so eondneted themselves as to evince an’ intention to retain 

or abandon their property. The law of limitation oper.iles upon a pix.prietor'.s 

nftl.ts independently of his will , a proprietor, however, inav socondnet 

liinisclf that l,y an act of his own volition, he loses his ri-ht of owner- 

sl.ip ; intention ,s as essential to the eontinnanee of ownership as it is to the 
acquisition i>f It, 

Ilio mere fact tli.it an absentee is ignorant of a recorded entry in his 
favor, or Ins belief that there is no such entry, is not an absolute har’io a eon- 
elusion hal he has relinquished his rights. The latter fact might tend to in. 

llnenee hun to condnel from which it might fairly be informl that he had 

resolved to abandon his rights. 
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Where the Chief Court on special appeal i*aises an issue so far new that 
it was not prominently brought before the parties in the first Court, the 
Court can direct that each party be allowed to produce fresh evidence bearing 
on that issue. 


No. 124. 

Before Bouhiois» Lindsay and Gam]pbeUy JJ. 

NOWROZ ALT— (Plaintiff)— APPELLANT. 

MUSSUMMAT AZIZ BIBI AND ANOTHER— (Defend¬ 
ants)— RESPONDENTS. 

Mahoviedan Laic — Apostasy — Divorce- Act XXI of 1850.—By Mahome- 
dan Law, apostasy from Islam by one of a married pair, cancels the marriage 
ipso facto, without a judicial decree. Penitence or returning to the 
faith docs not restore the marriage tie : nothing short of a re-marriage can 
eftect that. 

Act XXI of 1850 has not altered or affected the Mahomedan Law 
in respect of cancellation of marriage by apostasy (Lindsay, J., dissenting 
as to this). 


1877. 


No. 1. 

Before Campbell and Blou*deny JJ. 

BATES —Appellants. 

Versus 

BERTOLA AND OTHERS— Respondents. 

Case No. 598 of 1876. 

Insoltcncy—Fraudulent alienation by insolvent — Want of consideration 
—U ant of care in alienee. —A, being in insolvent circumstances, made a 
gift of certain houses at i\looltan to a lady whom he afterwards married, 
but the gift was not made by way of a marriage settle ment. Five months 
afterwards, he, while still unmarried, applied to a Bank for a loan of Rs. 8,000 
which was grantoJ on Iho fv)Uowiiig se:urity; (1) A’s. pro-note, payable 
12 months after date, and bearing interest at 12 per cent. ; (2> a mortgage 
of the houses wliioli liad been gifted as above meutioaed, tlio lady, the 
donee joining in the mortgage; a tixed deposit at the Bank in the 
name of tlic same lady, bearing internet at 0 per cent, to be retained by 
the Bank until the loan of Rs. 8.009 was paid and if Iho houses did not 
cover the debt, d'ho money so imt in deposit was tlic money lent by the 
Bank to A. The Bank obtained a decree of Court for the loan, with a 
declaration of their lien on the houses. Shortly after this, A. was adjudicated 
bankrupt, one of his creditors, Bates, having previously atUiched A.’s pro¬ 
perty in execution of a decree, and included in the attachment the houses 
gifted and mortgaged as above-stated. 


Bates applied to have tho gift and mortgage declared invalid as against 
creditors: the gift, on the ground that it was a voluntarj" transfer made 
when the transferor was indebted to tho extent of insolvency; and the 
mortgage, on tho ground (hat it was a fraudulent or colourable transaction 
intended to place the property beyond tho reach of the creditors. For the 
Bank it was replied that tliey lu tcd bona fide in the matter and for valuable 


consideration. Tlie Insolvent Mstates’ Court, Lahore, set aside tho deed of 


gift to the lady, but upheld the mortgage. On appeal by Bates to the 
Chief Court — 


Held that tho mortgage must bo sot aside. A transfer by one on Iho verge 
of insolvency cannot bo impeached ou the ground of the transferor's fraudulent 
intent, if tho transferee acted bona Jidc and for valuable consulo;ation. 
There is a want of tunu Jidcs wlicro tho transferee has actual or construc¬ 
tive notice that the transfer is frauduloiit, or acts without honesty or duo 
caution ; and under the peculiar circumstances of this case, the Bank had 
not proceeded with proper care and caution, but should have made further 
inquiry as to A.’s object in mortgaging tho houses. 

Extracts from the jvixjment ok Plowden. J.—Tho 
English luw generally protects n transfer, which would otherwise 
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be set aside as fraudulent, if it has been made hona fide and for 
valuable consideration to a person not having at the time of the 
transfer any notict' that the transfer is fraudulent. AVhat 
amounts to notice actual or constructive has been often and 
elaborately discussed but with no \‘ery satisfactory result. Nor 
is it easy to define exactly what is intended by bona fide:^. It 
nniy be doubted whether upon a broad interpretation, the ex¬ 
pression bona Jides ought not to be deemed to include, as among 
its elements, the absence of notice actual or constructive. 8o 
that the protection might be said to extend only to transfeis in 
good faith and for valuable consideration, meaning thei’C'by )iersons 
who have paid valuable consideration, and ha\ e acted honestly 
and with such caution as a reasonably prudent man would 
exercise having regard to the nature and circumstances of the 
particular transaction. But taking the rule in its more explicit 
form, it may be said that three things are requisite on the part 
of the transferee, namely, valuable consideration, honesty, and 
due cfiution—if any of them be wanting the transferee fails to 
establish a title to protection. 

Upon the evidence it must be held that the Bank Manager 
acted honestly, that is to say, he had no actual knowledge that 
Bertola was insolvent, or that his object was to defeat his 
creditors. But we think the circumstances under which the loan 
was asked for and pi^essed by Bertola, and the security was 
offered, were sufficiently peculiar to set the Bank Manager upon 
enquiry, and ought to have aroused his suspicions. The INIanager 
was apparently dealing with strangens, that is, persons witli 
whose condition and affairs he was unacquainted, and this is 
the most favourable assumption that can be made. He took 
however no steps whatever such as ordinary prudence and caution 
should have suggested to ascertain whether the mortgage security 
was likely to prove valuable or was liable to be successfully 
impeached. He hastily and even precipitately concluded the 
transaction. 

The condition of Bertola’s affairs was well known in Mooltan, 
and local enquiries prosecuted through any independent persons 
on the spot would have put the Bank in possession of many facts 
in face of which it is not easy to conceive that the mortgage 
security offered would have been received, at least as a ^’aluable 
securitj’'. The conduct of the Bank represented by the Manager 
wtis incautious and careless to the degree of recklessness, and 
certainly not such as to give the Bank as between it and tho 
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rrcditora an equitable title to protection and preference, when it 
is found that the mortgage transaction was as between Bertolu 
and the general body of his creditors fraudulent and void. 

No 3 

Before Botilnois and Camjihell, JJ, 
l>A.SONDHI AND OTHERS— (Plaintiffs) —APPELLANTS. 

cun.AM ALT AND OTHERS—n>KFKNnANTs)— 

RESPONDliNTS. 

(’ase No. 11 10 of 1870. 

nf tfu- conumm land of tUliitjc by kamins- Partition — Uiyht to con- 
//////r//fc -Where certain paper-makers bad by the consent of the pro- 
jirielary body erected trade-buildings on tho common land a few years pre¬ 
viously, and a partition Inid followed, held that! the purchaser from the pro¬ 
prietor to whom fell that jHU’tion on which the buihlings stood, could not 
the pai)er-maker<. for that proprietor look cum ^ncrc. 


No 4. 

Brjore Boidmnts^ Liadsay and Campbell, JJ, 
DEWA STNOH— (Defendant)— APPELLANT. 

Versng 

RILLA AND OTHERS— (Plaintiffs)— RESPONDENTS. 

(.'aso No. otlO of 1876. 


Use of abiuH by kamin-'i for trade purposes^ Consent of proprietors-- 
Partition—Objection by allottee — Custom .—Tho plaiutitTs, weavers, claimed 
the right to have and use holes or pits in the abadi for the purpose of their 
trade, the defendant, a proprietor, to whom that portion of tho abatii bad 
been allotted on partition, resisting the claim. The plaintiffs had used the 
holes for iminy years, and the lower Courts found that by custom they were 
entitled to use them. 


Per UovLNC IS, J. —It is open to tho proprietary body to allow persons 
to occupy part of the common land for their use and beneht, in such a 
way as to acquire a right of user; and under some circumstances, especi¬ 
ally after a long lapse of time, it is not open to the proprietary body, or 
individuals claiming under it, after a partition, to oust the occupants. 
It is not a question whether there has been occupation for 12 years or 
not. 

3 P. i?., 1877 follotced. 

Per Boulnois and Campbell, JJ,—The custom havmg been satis¬ 
factorily found by tho lower Courts, the plaintiffs’ claim must be 
admitted. 


Per Lindsay, J.— The custom had 
in the absence of proof of custom, 
luenl. 


not been .>alisfactorily found, and 
plaintiffs >hould establish an case- 
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No. 5- 

B^Jore Lindsay and Camphelly JJ. 

TEK CHAKD ANOTHER— (Plaintiffs)— APPELLANTS. 

Ver&ns 

MORICE— (Defendant) —RESPONDENT. 

Case No. 808 of 1876. 

Interest-Penalty—Stipulation to pay htyher rale of interest after 
a certain time .—The defendant borrowed a sum of money for six months 
at 3 per cent, per mensem, the bond (which was the only security'plaintiff 
took for the loan) stipulating that if the loan and interest were not repaid 
within C months then 10 per cent, per mensem should be paid after that 
teim on the total sum of the unpaid loan and interest which had accrued 
dining the term of 6 nioutiis. The loan uas not repaid, and plaintiff 
domanded payment, upon which dofeaclant said that he should like time 
to be given and that he was willing to pay interest for the accommodation. 
Plaintiff gave time, and at the expiration of 2 months sent in a claim 
for interest, calculated, for those 2 months, at 10 per cent, per mensem. 
Defendant paid the amount so claimed for interest. In August 187."). 
plaintiff sued for the balance due, allowing credit for all payments, and 
claiming the unpaid part of the loan and interest tliereon at 2 per cent, 
for 6 months, and then interest at 10 per cent, according to the terms of 
the bond. 

Held that defendant was liable for the full amount claimed ; that 
as to the question whether the stipulation for payment of a higher rate 
of interest was in the nature of a penalty to secure the punctual payment 
of the money lent and the lower rate of interest, the parties showed an 
iuteution that 10 per cent, and nothing less, should be paid ; and the 
intention of the parties is that which governs the question. 

Held also that the stipulation in such cases is not to pay a sum of 

money by way of a penalty, but to pay money by way of interest, and 

the Court is bound to decree the sum mentioned in the agreement under 

section 2 of Act XXVIII of 1855, section 74 of the Contract Act being 
wholly inapplicable. 


No. 7. 

Pull Bench 

Before BoulnoiSj Lindsay, Campbell, Plowdtn and 

Fitzpatrick, JJ. 

GOBIND AND OTHERS— (Defendants) —APPELLANTS. 

Versus 

SADDA— (Plaintiff)— RESPONDENT. 

Case No. 848 of 1876. 

Parukit and jujviaii—Nature of relationship—O^e of parohit -Here¬ 
ditary 7‘ight of heir of deceased parohit to site for fees paid to another 
parohit.— A. and B. were members of a family of parohits. Under an 
arrangement between the ancestors of both, it was settled that A.'s an¬ 
cestor C, should receive the fees paid by the jujmans during two months 



148 


No* 8, PUNJAB RECORD, 1877. 


of each year. This arrangement was carried out during C.'s lifetime, and 
after his death, his widow received the dues in his place. At her death, 
certain jujmans, erroneously thinking that B. was the heir of C. and that 
A. had no pretensions to be such heir, paid their fees to B. during the 
said months. A, C.’.'- daughter’s son, sued B, to recover the amount so 
paid. 

Held by a Full Bcncli (Boi’LNois, Lindsay and Campbell, JJ,', affirming 
the order proposed by Plowden, J. and dissenting from that of Fitzpatrick J. 
lliat the suit would lie. 


Per Plowden, J.— The office of parohil was hereditary as amongst 
his successors and descendants, and gave the heir the right to share in the 
emoluments of the otlice ; but the relation of parohit and jujman was 
voluntary, the latter being at liberty to pay his fees to the priest of hi< 
own choice, and the parohit. being entitled to exercise his office in his in¬ 
dividual capacity ancl to retain the fees paid to him in that caoacitv as 
his own,* in what capacity a particular fee was received being a matter 
of evidence in each instance. A. as daughter's son of C. was the heir of 
C. and cntitlcil to recover from B. the foes received by the latter during 
the appointed months, under the mistaken idea that B. was heir uf C. Cf, 0? 
P. R., 18G7 and 38 P. R., 

Pc/* Fitzp.ytrick, .T. —At a time when the exelusLvo right of a parohil 
to minister to and receive fees from his jujmans was recognized by the 
Courts, the claim of A. would have been maintainable; but us the office 
was now, as between paroliitaud jujman, volunUiry, the question of here¬ 
ditary right could not arise. A contract between the relations of a decea¬ 
sed parohit as to officiating at difTerent seasons ami their shares in the 
fees, inigiit be enforce 1, ami a fee paid to one parohil but intended for a 
whole collective body, might be. recovered from the receiver of it. As A. sued 
as heir of Ids suit sIk.uM be dismi.ssod. 


No 8- 

Before Boulnois and Campbell, JJ. 
IirROOBlND—PLAINTIFF. 

I^IUSsriNIiVJAT JUIVINA DA I—DEFENDANT. 

Cast' No. 20 of 1870. 

Agreement to sell — Registration. -The i>artics executed the following 

instrument: "Whereas A. has sold to B. a puccii house, Ac, for Ks. 1,200. 

Out of the above A. lias received Hs. 200 as earnest money: the balance 

Rs. 1,000 ho will receive after the deed of sale is legally executcil and 

legisleied. Should .1. withdraw from this sale, he binds himself to refund 

the Us. 200 and to pay Ks. 200 more as a penalty. Shouhl the purchtiser 

withdraw he will forfeit (he Us. 200 paid. The charge incunx'd on account 

of the picsont agreement and the deed of sale, will bo borne bv the party who 
breaks the promise.” 

Held, that the instrument uas an agreement to sell, iuid did not require 
registration 

C/. 57 P. R. 1875. 
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No. 14. 

Before Botchiois and Campbell, JJ, 

BAXKT RAI— (Defendant)— APPELLANT. 

Verms 

MUSSUMAT BILASO— (Plaintiff)— RESPONDENT. 

Case No. 1613 of 1876. 

Himlu Law—Maintenance of females—Charge on proper/y.—Defendant 
was mortgagee of a house belonging to A./?., who lived in the house with 
his wife and mother. Four years after the mortgage A. R. died; defendant 
obtained a decree for his debt against the widow of A. R. and proceeded to 
attach the house. This was objected to by A. R's. mother. 

Held that, whatever might be the claims of the female relatives of a 
deceased Hindu to maintenance as against ordinary creditors, the house in 
question could not be charged with the claim so as to preclude the 
defendant from asserting all his rights as mortgagee. 


No. 18- 

Before Lindsay and Campbell, JJ, 

MUSSUMMAT KAKO— (Depend.^.nt) —APPELLANT. 

Versus 

LACHMI NARAIN— (Plaintiff)— RESPONDENT. 

Case No. 1810 of 1876. 

Hindu Law—Restitution of conjugal rights—Plea that husband is ex- 
cludcd from casU—Cruelty.—Queere, whether exclusion from caste deprives 
a Hindu husband of the right to the custody of his wife. 

Exclusion from a section of a caste does not constitute outcasting. 

The degree of cruelty which would disentitle a Hindu husband to the 
custody of his wife, is that which is required by the English Divorce Court. 

0/., I, L R., I Bombiy, 164. 


No. 20. 

Before Lindsay and*Ploivden, JJ. 

CHAJJU MAL— (Defendant)— APPELLANT. 

Ve7'SU8 

KARM CHAND—(Plaintipf)—RESPONDENT. 

Pxecutioji—Attaching strangeVs goods.—The liability of a judgment- 
creditor, his attorney or agent, and the officer of the Court, for attaching the 
gootls of a stranger in execution, explained. 

Special appeal Jrom Additional Commisioner, Amritsar. 

Spitta for Appellant. 

Protul Chunder Chatterji for Respondent. 

J udgment op Lindsay, J. —This case raises the question as to 
the liability of a decree-holder for the wrongful attachment of 
goods of a stranger, in the execution of his decree, 
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The attachment in this case was an attachment of specified 
property* made direction of the judgment-creditor. It was 
made bona fide^ though it was wrongful, or, to use the words of 
the Sessions Judge, “ it may be taken in this case that Chujju 
Mull acted without actual inalice.^^ I purpose following the 
rulings of the Bengal and the Bombay High Courts. I cannot 
do bettor than quote the words of the learned Judges. In the 

111 n.L. n. p, 113, Mussummat case marginally noted, Norman, J. 
Suhjnn iSihi v. Sheikh Sn7'iftt7ifla. ii • i x* 

makes the tollowing observations:— 
Oim priiu ipal point has been touched on, and is supposotl 
to have been decitled by the Chief Justice in two cases to which 
I sliall liereafter call atti-ntion. In consideiing this case, it must 
be observed that it is a settled rule of law that every pei'son wIuj 
directs, orders, ur j.iYx ures the commission of a trespass, is liable 
as u wiong-doer aval t respassej-. Jf a ilecree-boklcr having 
obtaiiH'd a wai rant aiitbori/ing the attebment of the goods of A, 
points out to tb(' otHcer of the Court and causes him to attach 
and remove goods belonging to B, as the goods of A, the decree- 
holder is a wrong-door, and cannot in any way justify his pi-o- 
coedings under the wan*ant. In causing B's goods to be attached 
and taken out of his jiosscssion, he procures a trespass to be 
done to B. If a man for his own profit and advanktge wrong¬ 
fully, or without any warrant in law, trespasses on the land of 
another, takes awny his goods, or j>rocures his goods to be seized 
11 nd taki'n out of his possession, he is responsible, even though he 
acts innocently or mistakenly. A party to a suit is liable, if by 
liis order tlie onicer takes the goods of a wrong person, a sti'angcr. 
in execution ; ami in like manner bo is responsible if his attorney 
or agent, in taking a step nevessary to enable liis elient to got the 
fruits lit thv decree, inadvertefitly or ignorantly eause the jH'‘»'s»»n 
til* jn-nperty nf a stranger to Ih» seized by the otlicer of the Court. 

I he cases of Jifnintln iv /v/ov Hooper (') and WaUey re/va.v 
MeConnrl <') are good ilhisti'ations of the rule To which I I'ofer. 

ITnder a system w here any remo<ly against the otficer 
executing tlic prucoss of the C'ourt would be utterly nugatory, it 
appears to mo that it is jieculiarly nocessiiry not to ivlax the 
rnh' as to the liability of tlu‘ decree-holder for his own acts, or 
tho.se of his agents, in causing the decree to bo extHmUnl, l>ocause 
if tlu' tlecre(‘-holder is m>t to be responsible, w rongs done to thiisl 

pciMuis under color of the process of the Court would Ih' wholly 
without remedv. 


(*) C M. nml a., S27. 13 o, i) 0 :\ 



No. 20, PUNJAB RECORD, 1877. 


15i 


“ AVe do not know what was the foi'm of the warrant under 
which the plaintiff’s goods were seized. But we think that, in 
the present case, the defendant is equally liable, even if the goods 
were seized under a warrant issued on an application for an 
attachment, accompanied by an inventory or list of the property 
to be attached. Whether there is an inventory or not, the usual 
course is for the 001111 ; simply to order, on the application of the 
deci’ee-holder, either that the property of the debtor should he 
attached generally or that such particular property should be 
attached as the applicant has indicated in the list accompanying 
the tabular statement. Neither the 214th section of Act A^ITI 
of 1859, nor the 15th section of Act XXTIT of 1861, appears to 
contemplate any inquiry before the Court from which the execu¬ 
tion is to issue, whetlter the property to be seized is that of the 
judgment-debtor or not. Nor, as a matter of fact, does any such 
enquiry take place. In ordinaiy cases, there is no adjudication 
which makes the seizure of the particular goods the act of the 
Court. For instance, the warrant would not authorize the taking 
of particular cattle, identifying them by sex, age and particular 
marks, without reference to the question of ownership, but 
would simply empower the officer to seize the cattle of the 

debtor. 

“ It would paralyse the action of the Couii;, if Judges were 
to feel that in issuing warrants of attachment they might be 
authorizing the commission of wrongs for which thei'e would be 
no remedy. If that is the law, T can only .say that I believe few 
Judges would be willing to issue orders for attachment without 
such full enquiry as might often defeat the diligence of a decree- 
liolder desirous of executing his decree. Of course, if after hav¬ 
ing all the facts as to the right of a defendant to particular 
moveables brought before it, the Court after adjudicating on the 
materials before it were to order the attachment of specified 
property, or decide as to the right to such attachment, the order 
would be the act of the Court, and if the decree-holder had 
acted bona fide in bringing the facts fully before the Court, he 
would not be liable.” 

In the case cited in the margin, AA^estropp, C. J., thus 

records his opinion :—“ There is not any 
XI Bom, II.C. Rep. 52. . i 

univer^^al rule that the .)udgment-ereditor 

is, or that he is not, liable in suit for a wrongful seizure, or for 
injury to the goods while under seizure. His liability must 
depend upon the circumstances of the case, i, e., upon the fact 
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Nvliethei' tlie wrongful seiV.ure or the injury is the result of his 
own conduct. P'or in’Stance, if the judgment-creditor personally 
or by his iiuthorizcd agent (*?. g. his pleader) apply under section 
211 of the Civil Pioceduie Code for the attachment of property 
which is specially designated in that application, and if the 
Court grant its warrant for the seizure of that particular pro¬ 
perty, and the officer of the Court execute that warrant, and the 
Ino]K'rty he not that of tlie judgment-debt(»r, the judgment- 
fi-editor would <ertainly be liabh' for that wrcmgful seizure, and 
the offie(‘r nf the ('ourt, on the otlier hand, coidd justify under 
till' waifiiiit of tito CiMiit, and would not be liable so long 
as be kept w ithin tin- dui\‘ e\pr<’ssly prt'seribed t\>r him by that 
w a rratit. 

r»ut if the a pplieat ion of t lie jiuignient-ereditur w ere for a 
general attaelnuont under section 218 of the CVale, and the Cotirt 
took n*> such security from him tw it might take under that 
section, and if tlie C’ourt granted a general warrant for tlie 
attaeliment of tlu' moveable property of the jiulgment-debtor, 
and the officer of the Court, without any suggestion to that effect 
from the judgnumt creditor or his agent, beyond a geneml direc¬ 
tion to execute tlu‘ warrant, were to seize property not belonging 
to the judgment-dehtoi'. the judgment-creditor would not be 
r<-sponsible, inasmuch as the warrant, which ho sued out, and 
under whieh the officer of tlie Court i>urported to act, did not 
dir<'<*t the officer to do what lit* diil and the latter (if the case 
W(*r(^ in iMigland) would alone he liable for the tortuous act whieh 
was (‘xclu.sively his own. 

Tn th(‘ case of such a general warrant the officer ought to 
be cautious not to act upon it until the judgiuont-creditor or his 
agent points out the goods to be seized as those of the judgment 
debtor. .V sheriff, if lu- hayi* any tloubt as to the ownership of 
the goods. g('neially demands an indemnity bond from the 
creditor lud'ore acting upon the writ. if he make the seizui'C, 
and tin- goods turn out to be those of a third person not the 
debtor, liolli thesberill (in Kngland) and the creditor who pointtnl 
out the goods as tlu)se of the debtor, are liable to an action of 
trespass. If, in sueji a ease, the owner of the goods elect, as ho 
geneially does, t<,» sue tin* sheriff, and recover tlamages, the latter 
can recoup himself by suing the creditor, on his indemnity bond. 
I?ut even if the sheriir have negbvted to take an indemnity bond, 
he is not witliout remedy, if tlu* creditor had representtnl to him 
that the goods were those of the judgment-debtor, for an action 
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on the case for deceit, i. for the misrepi-eseiitation, lie.s for tlie 
sheriff against the judgment-creditor.” 


In this case, the attachment was not general but an attach¬ 
ment of specified property, and the actual seizure was made by 
the direction of the judgment-creditor, and he therefore, by his 
wrongful act, made himself liable to the plaintiff in an action 
for damages. But the subsequent action of the plaintiff completely 
changes the aspect of the case. When the wrongful act had been 
committed, the parties to this suit pro.secnted each other in a 
Criminal Court. The })rosecutions were withdrawn, and the 
]>laintift.put in a razhnnua in which h(‘ said h(' was (piite satisfied 
with regard to the wrongful act that had been done, so iniieb so 
that he refused to take the cost in the ease ho had lodged under 
section 246, Act VJlIof 1859, and which lie liad won, by reason 
of the razi)un)Ht he had lodged. 


Notwithstanding the matter had at that time been amicably 
settled, and apparently to be forgotten, the plaintiff, on the 27th 
August 1875, lodges this suit for damages to the extent of 
Rs. 920. How he estimated that sum it is impossible to say, for 
he sustained no loss by the attachment, though he was put to in¬ 
convenience. The damages are claimed by plaintiff by reason 
of loss of honor. It is impossible to discover how his honor has 
been in any way affected by the act of the defendant. I do not 
say the action taken bj’ the plaintiff on the 13th July 1875 bars 
this suit ; but I do say that he has acted very dishonorably in 
bringing the case to Court after he had settled his dispute amicably 
and, had I tried the case, I would have given him a farthing 
damages and saddled him with all costs. 


Judgment of Plowden, J.—Omitted. 

No 21. 

Before Lindsay and Gamphell, JJ. 

SHIB DIAL AND ANOTHER— (Plaintiffs)— APPELLANTS. 

Versus 

SUDD A NAND tfc ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 1674 of 1876. 

Easement—Support to roof fromneighbouHng wall .—Where the plaintiff 
had the right to support from the wall of defendant’s house for the beams 
of the roof of plaintiff’s house held that he had not also the right to alter the 
position of the beams and in raising his roof to insert the beams in another 
part of defendant’s wall. 
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No. 26. 

Before Lindsay and Campbell^ JJ, 

ALJ.A BAKSH—PI^ATNTTFF, 

Versus 

MUSSUMMAT CHUNIA—DEFENDANT. 

Case No. 1 of 1877. 

Contract in aid of prostitution ^ Ex turpi causa, etc .—A suit will not lie 
to recover ornamonts lent by a brothel-keeper to a prostitute for the purpose 
of display and to attract men. 


No. 27. 

Before Boulnois and CamjiheUt JJ, 

Mh. BEECHEV—PLATNTTFF, 

Vtr.^us 

lU^ I )]1 U MAP -DEFENDANT. 

Case No. 10 of 1876. 

i'lcadec (uel client ■ Cofitinycnt eoyitrart—Art XX, 1865, .<cction 39. — 
Act IX, 1872, seetioti 2.3.—A contract to pay a pleader Rs, 200 condi¬ 
tional on his obtaining the imprisonment of an accused person is Toid as 
opposed to public policy. 


No. 30. 

Bejore Lindsay and Campbell, JJ, 

MAKHAN SING AND SUJAN SING— (Plaintiffs)— 

APPELLANTS. 

Versus 

THE SKCRIOTAL V OF STATE FOR INDIA IN COUNC1L-- 

(Dkpkndant) —BESPONDENT. 

Ferry rights Tort- nreaeh of contract - Cause of ni'/ien. -The plaiutiffs 
purchased the ferry lease of the Ohonab and Phulku rivers at Wazirabad, 
giving them Iheexclnsivo right to Irvy (oils on those rivers. The defendant 
convoyed materials and workmen from the north and the south side, to the 
middle of the bed of the Clienab. by means other than the ferry bridge, 
thereby . ausing an alleged loss to plaintilY. Held, that the action of the 
defendant amounted to a tort, and not to a breach of contract. 

Held, further, that to create a disturbance of the rights of an ancient 

ferry, there must be a carrying of passengers, &e., from poi’nf to point in 

the line of such ferry, whether directly or indirectly, and that defendant 

not having thus invaded the plaintiffs’ exclusive right, the plaintiffs had no 
cause of action. 

Extract from tiik .luiuiMKXT of tuk Chief Court. _The 

facts of this ease arc simply those :— 

Till- (JovcninuMit thiou^^h its railway servants eonsideml it 
nucessary to erect a railway hridKo over the Clienab river. In 
order to carry out the scheme it m as neccs.sary to send materials 
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and workmen from the north and the sonth side of the river to the 
middle of the bed of the river. 

On the north side Government to a i^reat extent used the 
ferry bridge of the petitioner for the conveyance of workmen and 
materials.- On the south side it extended its line of railway from 
the gi’and trunk road on which it had been laid to the bed of the 
river, and along the tramway carried materials and workmen. 
This was done because it was convenient on many grounds, and 
because some of the materials for the railway bridge were con¬ 
sidered too heavy for the ferry bridge. It is contended that Gov¬ 
ernment by its action has invaded the rights of the ferry ownei’, 
and evaded payment of tolls. 

We aie of opinion that this action is not sustainable. 

The case of the Queen v. the Canihraiii KaUivoy Company^ 
cited for the plaintiffs, is not applicable to this case. In that 
case the facts are quite different from the facts of this case. 
There the Railway Company constructed a bridge and 
footway across a river at six hundred yards fi*om the line of an 
ancient ferry. When ready, passengers and merchandise were 
conveyed across the river and tolls levied, thus causing loss to the 
owner of the ancient ferry. 

The facts disclosed in evidence in this case show that Gov¬ 
ernment has not taken tolls, that it has not conveyed mer¬ 
chandise across the rivei’, that is, from side to side, and that in 
no way has it invaded the rights of the ferry lessee, nor evaded 
payment of tolls. It conveyed heavy materials and workmen by 
a tramway to the bed of the Chenab, and only materials and 
workmen for and connected with the railway bridge. There is 
no clause in the lease that precluded Govenunent from taking the 
action it did take. 

The fact that a claim was preferred in 1871-72 on account 
of materials, itc., taken to the bed of the river, and a compromise 
effected, does not affect the question we have to determine, viz.^ 
whether there has been an invasion of the rights of the plain¬ 
tiffs—whether tolls legally claimable have been evaded. 

In the lease of 1873-74 there is a distinct clause permitting 
Government to carry materials and men for the railway bridge in 
its own boats : the fact that the lease only specifies boats, and 
not the tramway and temporary bridges is absolutely immaterial. 
Had Government opened a bridge and foot-way and taken tolls 
from passengers and for merchandise to be conveyed across the 


* t. /?. 8 Q. B., p. 422, 


No. 33, PUNJAB RECORD, 1877. 


liver in the litie of way of the plaintiffs’ ferry, doubtless the 
]>laintiffs’ case would have been a strong? one. 

To create a distui’bance of the rights of an ancient ferry 
owner there must be a carryiiHj of passengers and merchandise 
from point to point in the Jinr of the ancient ferry ; and when 
that is done, directly or indirectly, and where it is clear that the 
ancient ferry owner has the xmdoubted right to the transport of 
passengei-s using that way, or of merchandise convoyed that way, 
tlien the owner has a cause of action against the wrong-doer. 
Has the defendant so < an ied passengers and merchandise on or 
!u‘ar the line of way o\ cr which the i»laintiffs had the right to 
convey men, nu-rchandise, ? Mi>st certainly not. There is 
not tile sliglit(*st ground foi* hohling Government, under the 
circumstances disclosed, to be subji'ct to any servitude in the 
matter of tin* lease, or luohihited from extending its own tramwav 
to the bed of tlu' ri\ (*r, for the i>ui pose of conveying the necessary 
materials and workmen foi' the permanent railway bridge. A 

^" , 111 \ f i •om the ]»oint where a high-way 

reaches the watei*'s edg** to the opposite bank, and if that right be 
invaded, directly, or indirectly there is a right of action ; but no right 
of action ensues because Go\'ei'iun('nt finds it necessary to make 
a railway bridge across the river and near the line of way of the 
fi'rry i»f the plaintifis, and for that puriuxse deposits its materials 
ami workimm in the lied of the rivtu-by the mo.st convenient way. 
Cnhitt {t}nf .\rn'ttni was cited for the defeiulnnt and the cns<* to 
some ('xtent .''Ujiports Mi-. Plowdtui on the part of Government, but 
we can not find any case that exactly meets the facts of this case. 

I his appeal is dismissed. Costs ehargciible to the uppelhtnts. 

No 33. 

Btfore Lindttaij and Campbell, JJ, 

PARI MAP (OKKENn.wr)—APPICLLANT 


I 


rrsns 


V ASAXDA P>AM (Pi-ainiikk)—RESPONDENT. 

t’iis(> No. 1474 of lS7fi. 

l{os-j,uUcata 2, .4,4 VIII „f ISo'l.-The plaimirt sued for pro- 

priotarv possession of a house, and his suit «as <iismis,sed for want of proof. 
Ho then sued as mortgasor to roilocni the house from mortgage. 

Held that tlie second snit was barred, the judgment "in the first suit 
declaring defemlant proprietor of the house being final. 

K.\Tli,\( T FliOM Tin; .Il DciMKXr OK TIIK ClIlKK CoURT._lit 

t lieeasoof J/ ,,,,/,.,. VIJ.,yorsxi!, Kat.ima 

* 31 L. J., C. }\ 246. ^ 
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11 Moore's Indian Appeals, pafre the Privy Council say: 

“ When a plaintiff claims an estate, and the defendant being in 
lH)ssession resist that claim, he is bound to resist it upon all the 
grounds that it is possible to him according to his knowledge 
then to bring forward, and that if he fails to do so he is estop¬ 
ped from asserting any of tlu iu hereafter.” This dictum was 
subsequently affirmed by the Privy Council in the ease of Wnoina- 
Utra Dabee v. U^ioopornna in May 1873. The .same 

ja’inciple is ai)plicable to this case. 

The appeal is decreed with costs. 


No. 34. 

Before Boulnols and Lnid^ay^ JJ. 

GHOU8A AND 3 OTHERS—(DKKtxn wts )— 

APPELLANT’S. 

ABADAN— (Plaintiff) — RESPONDENT. 

Case No. 1703 of 1876. 

Common land—Presrnptire user of, by tenant—Bara or cattle-trough .— 

Held that a uon-proprietor (tenant) can by long use and prescription 
obtain a right to use part of the comnion land for the purpose of his agricul¬ 
tural employment, i.t'., by erecting a bara or cattle-trough on the com¬ 
mon land. 

Held further, that .such a user will survive partition of the conuntm 
land, so long as the non-proprietor (tenant) continues in the occupation ol 
his cultivating land, and so long as h(* uses tlieas a (*uiant properly 
should. 


No- 36' 

Before Boulnoits^ Lindbuy and Campbell, JJ. 

8UJAN 8ING AND ANOTHER— (Defdts.)— 

APPELLANTS. 

Petitioners for Review. 

HARDYAL SING— (Plaintiff)— KE>SPONDENT. 

Opposite Party in Review. 

Case No, GIO of 1875. 

Act of Stale—Jurisdiction of British Courts to rc^open executive orders 
of Foreign States. —The defendants entered into a timber contract with the 
Bbawalpur State, the plaintiff being sui’ety for its due performance. The 
Bhawalpur State cancelled the contract, as it considered that there had been 
a breach on the part of the defendants, and plaintiff was compelled to 
pay to the Stale the amount of advances made to Iho defendants, which 
had not been worked olf. Plaintiff thereupon sued to recover from 
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defendants the sum he had been compelled to pay as their surety to the 
BhuAvalpur State. The defendants pleaded that there had been no breach 
of contiaci on tlicir part with the Bhawalpur State, and that, therefore, 
they were not liable, tlie plaiiililY having wrongfully naid that State. The 
order rescinding the contract and compelling tlio plaintill to pay was an 
executive one, passed by the Political Agent and Superintendent of Bliawal- 
pur, and was an order which the plaintiff could not disobey. 

(.BorLNois, J., dissenting; that the order of the vSnperiutemlent 
r»f Bhawalpur wliich found a broach of contract was conclusive between 
the parties, au l could not bo questioned by the British Tourls, and that 
he pluiutUY having under that order been compelled as surety to refund 
advances made to defendants, was equitably entitled to recover. 

Pvr Boulnois, .r.—The Courts of one country have never done more 
than recognize judgm:*nts of th * Courts of another countiT as, under some 
circumstances, conclusive, and no comity requires that executive orders should 
be treated a< concUuive in roganl to facts proper for ostablishmont. //efti, 
therefore, that the FYrilisli Courts wore ba\md to enquire into and decide the 
question whotlier or noi there had been a breach of coulvaet. the order of 
the Superintendent not being conclusive. 

lUi'l, fiirtiioi*, liiat the defendants not having committed any breach, the 
plaintift' could not recover, the payment by him not having been rightfully 
made notw ithstanding that the order of tht' Superintendent of the Bhawalpur 
State was suppos4*d by that otlicer to be right, and by the plaintiff to bo 
irresistible. 


Judgment of Campbell, J, —The facts are in abstract 
as follows. The defendants entered into a timber contract with 
authorities of tho l^liawalpur State. The plaintift’ became 
their security for tin* due fulHIinent of their contract. Even- 
Uiaily <lis]>utes arose as to ht>w far the contract Imd been carried 
out. The niatt(»r was takt'u n]» atul carefully enquired into by 
Colonel ^linchin, the chief authoiity of the Ehawalpur State. 
The defendant.s, who were residing at Multan, though summon¬ 
ed, failetl to appear before Colonel ^Minchin. After thorough 
enquiry a certaiii halance was found due by defendants. They 
would not pa>', .so plaintilV, their security, was culled on to pay, 
and he, feeling himself bound hy the re.sult of the' enquiry, did 
pay. He now sues defendants for the amount so jMiid. The 
question l>eforo us is as to whethei’ we slumld or should not go 
into the details as to the execution of the contract^ or should 
hold that plaintitV rightfully paid the amount on the oixiera 
of the Bhawalpur autl\orities. T'hese orders were, it may bo held, 
as assumed hy "Mr. Justice Boulnois, “ by the law and custom of 
Bhawalpur linal and iiulispxitable, " and this being so it is clear 
that plaintitV by law and custom had no choice but to pay up. It 
must bo bchl therefore that be ^xiid rightfully. Seeing, too, that 
after full enquiry the highest authority of tho State held that a 
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oertain balanwi was due, I do not think that, with due regaerl to 
the comity of States, we are justitierl in re-opening the question and 
sitting in Judgment on the authorities nf au Independent State. 
Had the defendants had any just answer to make they might haA o 
appeared before Colonel Minchin and their arguments would have 
been duly considered. They would not do so, and their securitj- 
was to pay what seemed after enqtiiry due from them. The 

security is therefore clearly equitably entitled to recover what he 
merely paid as security. 

I therefore concur in the jiulgment proposed hy Mr. Ju.stice 
Lindsay. 

Judgments of Boulnois and Lindsay. JJ.—Oinitte^l. 


No. 37 
Pull Beuch 

Before BoidnnU'y Lindsay and Camphelly JJ. 

BANSI LAL k OTHERS— (Plaintiffs)— APPELLANTS. 

Ver><Hs 

MAJOR TWIGGE, CANAL DEPARTMENT, A' OTHERS 

—(Defendants)— RESPONDENTS. 

Case No. 103 of 1876. 

Auent- RdinqiiUhinent of claim of principal for ichoni kc is arting in 
Court—Admission.—The plaintifls through their general agent under a 
duly executed power of attorney, claimed the land in suit as old proprietors, 
and if not so entitled, by right of pre-emption. The agent in the course 
of the trial relinquished any claim on the part of the plaiiitiiVs as proprietors 
admitting that they had no claim as .such. Held, (hut the agent was not 
authorized to make such a relinquishment and, therefore, that the plaintiffs 
were not bound by it. 

Extract from the judgment of Boulnois, J.^The follow¬ 
ing mukhtarnamah shows what Ganeshi Lai’s authority was :_ 

Translati<yn of a copy of General Power of Attorney, doth 25M 

December 1866, in favor of Ganeshi Lai. 

A\ e, Lala Bansi Lai, Murli Lai and Ram Lai, sons of Lala 
Jamna Das, caste Bankers, residents of Jagadhri in the 
District of Amballah, (hereby declare) that as we have often 
occasion for instituting Civil suits, Criminal actions, and Revc- 
^ nue cases in Civil, Criminal and Revenue Courts in the District 
of Amballah, and in the Court of the Commissioner and Chief 
Court of the Punjab, and in other district and higher Courts, 
and for appointing pleaders for defending cases, we have 
^ appointed Lala Ganeshi Sa\\, sou of Salig Ram, caste Brahmin, 
resident of the village Horpal in the District of vSaharanpur, 
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who is o„r servant, as go.ieral agent, and that whaWer prose- 
^ rntion made by him, questions put by liim, questions answered 
by liim, doenments tendered or taken bark by him, and pleaders 
appointed by him, arts done or pe, formed by him, in our cases 
pending m Courts, shall be aeeepted and agreed to by ns, as 
if they were clone by ns in person. 

“ Consequently these few words haxe been reeorded to serve 
as an authority and to be useful. 

“ Dated L'.oth Deecmber Idtiti. 

.'sigiU'd by Ban.si Cal, Murli Dal and Ham Lai. Witnessed 
by Hehari, .'^beik Imdad Ali, Shadi Ham. 

Attested liy Nand Kishore, Deputy Collector of Sabnran- 
piir on the 2nd January l.SfiT. 

Hiled in the Distriet Court on the 26th October 1871.” 

Judgments of Lindsay and Campbell. -IJ.—Omitted. 

No 38 

Befiiie BunbioiN and Lind.iay, JJ. 

TLV [ .J T I\ r.V L— 1) E EE N NT. 

Versus 

I>H. AXn Mhs. TANDY—PLAINTIFFS. 

Case No. 1102 of 1876. 

Lnn^„nl„„.l Tninnl-ll.aiscin -Linhilit,, of landlord In 

rrna_n---Dama.H-r Jor injarir . ..<rd fr,„n aoa-re,,air.-On lath Novombor 

I '.-.plam.lt, Hr. hm.ly. .vnle.l bom .lofeiulant a house siluato in the 

anloniucnl of Peshawar, without any ag.-eomenl in writing and without 
any .spoe.al terms. O.. 1 .,,,. 

the I eshawar valley, which inj.uocl and shook the house. 

■ hoi tlj -aflii the c.nthqnake defendant was shown over the house and 

.vque.s edlo repair it. The defendanfs attention was drawn to the cmeked 

"a s, Ut not to die roof, which was concealed from view bva ceiling. Repairs 

were executed by the defendant bn, not to die roof, whkh neither he nor 

I 1. Jandy believed lo be unsafe. On I.hh .Marc h 1876 the roof of the house 
gaie way, and falling in, seriously injured .Mrs. Tandv. Bv pani 1973 of the 

i-ompelled to repair a house in cantonments. 

Tho cause of the roof falling in ivas the great weight of mud on the 

als'rtLTacftlnUl''’''''''i'' ^ 

as owner of a ' ^ f"' that the defendani, 

rZn:;-::' m",- 't;:s 

sustained by the falling in of die roof through the want of proper repaZ^' 

z zz-'z. -t 

pamand loss, immediutc/j, connected with the accident 
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Extract from the judgment of Boulnois, J. — But this case 
cannot be disposed of by reference to the English law on this 
subject, as a brief reference to the situation and the acts of the 
parties at once shown. There is no established practice in regard 
to houses in Indian cantonments of taking a house on a written 
lease with covenants and with terms deliberately arranged. That 
is the English practice, and from it the proposition can be inferr¬ 
ed with justice that where the parties have not made it one of 
those terms that the landlord shall repair, he is not to be under¬ 
stood to be liable for not repairing. But the acts of the parties 
here were simply that the tenant took the liouse at so much rent, 
with no writing of any kind, and it would be difficult to say that 
both or either of them acted, in so doing, ^\■ithf»^lt reference to the 
rule in Indian cantonments which requires that a landlord shall 
keep his house in repair. 

That rule, Mr. Spitta says, is not binding on the landlord 

at the instance of his tenant. It is binding, he contends, only at 

the instance of the cantonment authorities. But when we are 

dealing with a question as to what the practice is in the letting 

of houses in cantonments, it seems that we have no right to 

import into that question the rule of English law founded on the 

ancient custom and common law of that country. It is far more 

reasonable to say that the liability of the owner in cantonments 

to repair is so well known and established, that when a tenant 

takes a house, without any mention of repairs on either side, the 

parties are to be understood to contract with reference to the 

rule enforced by the authorities. In places where it is not usual 

to enter into a lease in due form, we may say “ cessaf ratio ,in 

regard to the consequences of omittmgto conti act for the liability 

of the lessor where both parties may have had in contemplation 

a rule imposed by the autliorities that the lessor shall repair. 

Again, in this particular case, the landlord attended at the house 

when requested, and gave the tenant to understand that he 

would do such repairs as were agreed to be necessary at the time 
of the interview. 

There is no reason why the court should assume that the 
landbrd did not consider himself bound to do all necessary 
repairs at that time, and should assume that as a favor and 
wthout any admission of liability, he consented for once to 
execute certain work. The acts of the landlord himself show 
that the imphed contract between these parties was that the land¬ 
lord was under a general liahiUty to maintain the house in a ' 
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Jiahitable .state. And this leads ns to the main question in this 
case which is the following? :— 

Did the limitation of the plaintiff’s request to the landlord 
to do the repairs to part of the house other than the roof, 
exonerate the landloi d in regard to the consequences of his 
omitting to repair the roof”? As to this T think that the answer 
must be in tlic negative. 

Tlio tenant asked to have all the repairs done that seemed 
to him to be necessary, but he <lid not release the landlord from 
tlu? obligation to do all that really were necessary. A much 
more pointed l equest, indicating that the tenant did not wish to 
liave more done to the house than the repairs for which he asked, 
would be reciuired to efTect such a release from an obligation pro- 
A iously iiuuii red, than has been shown to have been made in this 
case. I caimot find on th(‘ evidiuice that the tenant did limit the 
landlord’s action to the walls, although he did not expressly ask 
him to repair the roof. 

Resting, then, on his liability under a contract to keep the 
house in a habitable state as the defendant’s responsibility does, 

T do not sec that any question of contributory negligence 
arises. Although, indeed, if this case had been determinable 
solely on the defendant’s having undertaken a duty, and dis¬ 
charged it inethciently, I should not think that anything like 
contributory negligence has been shown. However, as I have 
above .shown that, in my opinion, the general liability of the land¬ 
lord to I'epair existi'd, I should depart from the rationale of this 
Judgment if I dismissed the question, whether the mere under¬ 
taking to do certain repairs to thohouse, and treating those repairs 
as sutlicient to maintatn it, was a sufticiently clear cause of action 
to support this suit. It seems to me, however, that there is 
much in this case to shew that the plaintiffs* claim might be 
rested on that ground. Upon this In^t point bears a fact in evi¬ 
dence which comes outstrongly in the testimony of Captain Plunket 
the executive engineer. 

Judgment of Lindsay J.—Omitted. 

No. 39. 

Before Bo^lIvoih and Ijind^^ay^ JJ. 

SHETKTT METIR ALT—(Plaintiff')—APPELLANT. 

Ver.nm 

PITTA— (LEFF.NnANT^—PERPON'nENT. 

Onso No. 119.“^ of 187G. 

I’virinh Tnmnry A,-I (XXVTII o/ 1808). .■sfr/ion Landlord and 

Tcnaul—MQTtgagee—Limilalien Art (IX of 1871) Schedule 11, Article 92.— 
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B. on 16th Januaiy 1869 mortgaged his occupancy rights in certain 
land to one B. S. The deed contained a clause that if B. made default, 
in certain payments B. S. might enter into possession of the land, B. made 
default, and on 10th March 1871 B. S. claimed and obtained a decree for 
possession. On 29th July 1875 6. il/. A., a mortgagee of the proprietors’ 
rights, instituted the present suit to set aside the mortgige of tho occupancy 
rights. Held that the word “ landlord" included a mortgagee for the 
purposes of section 32, Act XXXIII of 1863, and therefore that S. il/. A. as 
a mortgagee from the proprietors was entitled to object to the mortgage by 
B. of his occupancy rights to B. S 

Held further, that the limitation provided in Article 92, Schedule II of Act 
IX of 1871, did not apply to the suit. 


No. 44- 

Before Boulnois and Fitzpatrick^ JJ. 

AMI CHAND—DECREE-HOLDER. 

' Verfnis 

F. WILLIAMS—JUDGMENT-DEBTOR. 

Case No. 6 of 1877. 

Ac(7V of IB72—section 29.—Breach of Agreement by in^tohent.—Power 

of Execution Court to enter into question of.—Revival of execution -proceedings. _ 

Held that an execution Court cannot enter into and decide on the fact of a judg¬ 
ment-debtor having broken the conditions of his discharge, granted by an 
Insolvent Court, under section 29, Act TV of 1872, with a view to revival of 
execution proceedings. 

8emble.—The agreement signed by the insolvent under section 29 of 
Act IV of 1872 must be viewed in the light of a new contract, and if he 
breaks its conditions, the remedy as against him is by a regular suit on 4 
breach of contract. 


No 46- 

Before Boulnois and Lindsay^ JJ, 

SIRDAR SARDUL SINGH— (Defendant) —APPELLANT, 

Versus 

PARTAB SING— (Plaintiff) —RESPONDENT. 

Case No. 1616 of 1876. 

Hindu Law. — Mitakshara.—Right of son to maintenance.—Ancestral 
Estate.—Held that under the Mitakshara, a son is entitled to claim main¬ 
tenance from his father who has succeeded to an ancestral estate, and 
such maintenance cannot be withheld from a son for simple dis¬ 
obedience. 

The amount of maintenance may be reduced to the lowest, if there 
be no just ground for the son’s removing from the family dwelling 
hoViSt. 


ItU 
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No. 49- 

Beforn Bouhioisj Lindsay and Campbell, JJ. 

DEVI CHAND —(Defendant)— APPELLANT. 

Vers^is 

KN DAN LLL—( Plaitiff) —RESPONDENT. 

Case No. 1519 of 1867. 

Pleader and chmt -Loss of confidence in pleader—Breach of con- 
frart.~Thp defendant, after engaging plaintiff as his pleader, saw him in 
company with one R. f.. between whom an.l defendant there was enmity, 
.tnd, in consequence, lost confidence in plaintiff. Held (Campbell, J. dis¬ 
senting) under the circumstances, lliat defendant was not entitled to break 

Ins contract and discharge plaintiff without paying him the full fee stipu- 
ln|(*d for. 


c. 


No. 51- 

J'ull Bench 

Before. Bonlnois, Lindsay and Campbell, JJ, 

W. KINLOCK— (Defendant) —APPELLANT. 

AS,\ UAiSI— (Plaintiff)— RESPONDENT. 

Case No. 1754 of 1876. 

Art / (if 1872, section 92, proriso:; 2 and 3— Cojitraet reduced iTilo 
u ritinf/. - Admissibihty of eridence of oral agreement constituting a con- 
i/itioii precedent to the attaching of any obligation under such contract .— 

J he plaintiff sued to recover the amount due on two promissory notes in 
the following words : - - 

" To Lain Asa Ram. 

\\ ith reference to our verbal conversation of this morning, I pro- 
" miso to pay you hereafter the sum of Rs, (2,400, in one and Rs. 400 
" in the other; on account of your claim against Messrs. C. W. Kinlock 
“ and Sons' firm.- C. W. Kinlock." 

The defendant pleaded that there existed a separate oral agreement 

constituting a condition precedent to the atteching of the obligation 

expressed in the two notes. The oral agreement was to the effect 

that the amount should not be paid in cash, but be obtained by 

plaintiff from profits that would accrue from his trading in the sale of 

cotton on commission, jointly with defendant. In that trade the shares of 

defendant and plaintiff wore to be equal, but until the sum of Rs. 2,800 

should have been realized by plaintiff, the entire profits were to be his. 

And it was contendi^l that the word “ lioreafter " used in the notes alluded 
to this arrangement. 

Held, by Boulnois and Campbell, dJ. (Lindsay, J. dissenting) Uiat the 
alleged oral agreement was inconsistent with the notes. 

Held further, by Boulnois and Lindsay, JJ. (Campbell, J, dissenting) that 

evidence of the alleged oral agreement was admissible under proviso 3, section 
92 of the Evidence Act (I of 1872). 
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Per Lindsav, J.—The alleged oral agreement was not inconsistent with 
the notes, the evidence was therefore also admissible under proviso 2, section 
92 of the Evidence Act (I of 1872). 

Lindsay, J. —The question referred to a Full Bench is in 
effect as follows :— 

Is the evidence tendered in proof of an oral agreement con¬ 
sistent with the terms of the notes executed by Kinlock and re¬ 
ceivable under the terms of .section 92, Act I of 1872. 

If inconsistent, is it still receivable 1 

It is admitted by Mr. Rattigan that the evidence, if con¬ 
sistent, is admissible. 

In determining the first part of the questions, I ha^ e to con 
sider the nature of the documents, their formality, whether it 
was the intention of the parties that the documents slionld con¬ 
tain the whole of the conditions of their contract, and whether 
the notes are silent on any point or points. 

The promissory notes upon which the action of A.sa Ram is 
founded were executed by Kinlock with reference to a convcr- 
sation and arrangements made between him and Asa Ram. They 
are as follows :— 

Ambalah, 13th October 1875.” 

To Lala Asa Ram. 

‘ With reference to our verbal conversation of this morning, 

I promise to pay you hereafter the sum of Rs. Two thousand 

^^andfour hundered only on account of your claim against Messrs. 

C. W. Kinlock and Sons’ firm.’’ 

(Sd.) C. W. Kinlock. 

“Ambalah, 13th October 1875.” 

To Lala Asa Ram.” 

“ With reference to our verbal conversation of this morning, 

I promise to pay you hereafter the sum of Rs. Four hundred 

only on account of your claim aginst Messrs. C. W. Kinlock 
“ and Sons ’ firm.” 

(Sd.) O. W. Kinlock. 

The terms of the notes most distinctly point to prior con¬ 
versation and arrangements in accordance with which the notes 

were'executed. 


Those arraugeiiieiits may be considered an oial agreement 
as to a matter upon which the notes are silent,—that is to say, 
the mode in which payment is to be made, and when it is to be 
made,—section 92, Act I of 1872, proviso 2. 
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The oral agreement, assuming it to be proved, is in effect, 
that Kinlock was not personally to pay actual cash to Asa Ram, 
but Asa Ram was to take all luofits from a business in cotton 
which he and Kinlock were to start, until such time as the sums 
mentioned in the notes were ralized by Asa Ram. 

The notes may be considered as evidence of that oral agree¬ 
ment. There is nothing in my opinion in the oral agreementj 
assuming it to he true, inconsistent with the terms of the notes. 
Tt is agrued that the notes promised payment by Kinlock, that the 
businc^ss may not have stai-tcd or if started there may not have 
been profits, and that in such case, Kinlock would by the teims 
of the notes have to pay and therefore those teims are quite 
inconsistent with the oral agreement. 

The contingent event does not in itself make the oral agree¬ 
ment and th e m)tes inconsistent with each other. If the business 
had stalled and if the result were good, and had Asa Ram paid 
himself from the profits, most undoubtedly Asa Ram could not 
go into Court upon the notes and ])ress for payment. It would 
be a good defence on the part of Kinlock to allege that Asa Ram 
had been paid from the profits. I do not think the possibility 
of the cotton concern not retui-ning profits affects the question ; the 
contingency is too remote. 

♦ 

AN hat wo ha^■e to look tt> is tho intention of the parties ; 
what was the entire contract between them 1 The contract be¬ 
tween them is embodieil in the notes and in a prior oral agree¬ 
ment not inconsistent witli tho terms of those notes and constitu¬ 
ting a condition pi ocodent to tho attaching of any obligation under 
the contract. The notes, in my opinion are binding upon Kinlock 

upon-cci tain conditions,—tliat is he, Kinlock, will jMiy the sum 

therein mentioned from tho cotton business,—in other words the 
plaintiff is to take all tho profits till those sums bo realized by him, 

but they do not personally hind Kinlock. 

Holding tho opinion that tho cvidonco tendered is not in¬ 
consistent with tho terms of .section 92, ju-oviso 2, I need not give 
an opinion as to whotlmr, under proviso 3, evidence inconsistent 
with the terms of a written document may be tendered. 

Boui.nois, J. —Tho iiuostions reforrod to tho Full Bench wero 

US follows :— 

1. Is tho oral evidoneo tendered in proof of tho jigreement 
recoivahlo umlor section 92 of the Indian Evidence Act ? 

2 Is the oral agrccn.cnt of which p.m.f was tendered 
consistent with tho writings ? 
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3. Is it receivable if inconsistent 1 

To the first of these questions the answer, in inj* opinion, 
should be in the affirmative. 


To the second in the negative. To the third in the affirma¬ 
tive under clause or proviso 3 of section 92 of the Indian Evi¬ 
dence Act. 


The latter proviso does not contain the words found in pro¬ 
viso 2, viz. “ which is not inconsistent with its terms ” ; accord¬ 
ingly, I think, that under proviso 3, the oral evidence tendered 
of Asa Ram’s alleged agreement to go into a kind of agency 
business with Mr. Kinlock, and pay himself the Rs. 2,800 
mentioned in the writings out of the profits of that business, is 


admissible. I think that it is admissible whether consistent 
or inconsistent with the terms of the writings, for 
the arrangement would, as represented, form a condition 
precedent to the attaching of any obligation under the wi-itings. 
I say that it would, as represented, do so, in my opinion. On 
the question whether the matter sought to be proved is consistent 
or inconsistent with the writings, I am constrained to say that I 
think it inconsistent. * 

The writings fix a personal liability on Mr. Kinlock, after 
an undefined lapse of time, but a liability which falls on him 
altogether. The oral agreement, as I understand it to be repre¬ 
sented, would render the amount payable out of the profits of a 
business in cotton, and contingent upon the making of such 


profits 

Thus, according to the oral agreement, IMr. Kinlock might 

under the circumstances of profit being realized not be personally 

liable ; hence the inconsistency. The result, however, is, as I 

* 

understand that result to be, that a majority of the Full Bench 
is of opinion that oral evidence is admissible under section 92 
(whether properly under proviso 2 or proviso 3 is not determined) 
and it seems unnecessary that it should be determined whether 
it is admissible under proviso 2 or proviso 3. 

I would, accordingly, remand the suit as proposed in my 
oi'der dated 2nd March. 


Campbell, J.—I understood the j^oint before the Full Bench 
to be : Is the oral evidence tendered in this case receivable ; 
and that this depended on the finding arrived at on the two 
following points :—1st. Is the oral agreement of which proof 
was tendered consistent with the writings sued on, and 2nd, if 
inconsistent, is it receivable. 
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It i.s agreed that, it’ consistent, it is certainly receivable. 

On the former of the 2 points, Mr. Justice Boulnois holds 
that it is inconsistent, Mr. Justice Lindsay that it is consistent. 

I concur -with IVFr. Jirstice BonJnois in holding the asserted 
agreement of which evidence was tendered to have been inconsis¬ 
tent with the written promise to pay. 

The finding of the Court then, by a majority of the Judges, 
i.s that tlie oral agreement is inconsistent with the writings. 

We must therefore accept that as a fact and consider the 
point:—“ Being inconsistent, can the agreement be sought to be 

proved by oral evidence, or, in other words, can oral evidence 
“be tendered in its support? ” 

IVIr. Justice Boulnois holds in the affirmative. I am unable 
to concur. T think the clear moaning of the law is that oral 
evidence shall not be accepted to prove a verbal agreement in¬ 
consistent with a written document of the cla^s of the documents 
sued on. I hold, therefoic, that the Commissioner was right 
in refusing the oral evidence tendered. On the point, however, 
Mr. Justice Lindsay has not yet given his opinion, and I think 
the case must again go before Mr. Justice 'Lrindsay for a finding, 
whether, now that a majority of the Judges lias found the assert¬ 
ed verbal agreement inconsistent with the writing, the oral 
evidence is receivable or no. 

Lindsay, J—My learned colleagues have come to the con¬ 
clusion that the evidence adduced is inconsistent with the terms 

of the notes and consequently pioviso 2, section 92, cannot he 
applied. 

I have to determine whether the case falls within proviso 3, 
section 92. • * 


The terms of the proviso arc these:— 

The existence of any separate oral agreement constituting 

‘‘ a condition precedent to the attucldng of any obligation under 

“ any such contract, grant or disposition of property, may be 
proved.” 


The facts disclosed 
cedent to the attnehing 
notes. 


<lo, in my opiiuon, show a condition pre- 
of any obligation under the terms of the 


Kviclenee on 
tendered may, in 
were not executed 


that point legally i.s rcccivahlc and the evidence 
my opinion, he accepted. I believe the notes 
by Knilock, nor accepted by the plaintiff as a 
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present contract, but executed and accepted subject to a con¬ 
dition precedent to the attaching of any obligation under the 
contract ; in other words, the notes were to operate and to be 
conditional on the happening of an event, that^is, the commence¬ 
ment of a cotton business by the plaintiff and Kinlock. 

The real consideration for the contract between the plaintiff 
and Kinlock, is, in my opinion, not the bare fact recited in the 
notes, but the arrangement between the parties, viz.^ that a 
cotton busine.ss was to be started, and Kinlock was to allow the 
plaintiff to take all the profits to the amount of Rs. 2,800. The 
act to be done was the consideration for the promise, or in other 
words, the promises made by cither party were reciprocal pro¬ 
mises forming the considaration for each other. Most clearly, 
in my opinion, the oral agreement in this case is a condition 
precedent to the attaching of any obligation under the terms 
of the notes. In such case the consistency or inconsistency of 
the terms of the oral agreement do not, in my opinion, 

arise. , 

The question cannot I’easonably be put. That evidence 
inconsistent with the terms of a written contract cannot be 
received is very clear from the terms of section 92 and proviso 
2 of that section, but proviso 3 deals with a different state of 
things under which the question of consistencj^ or inconsistency 
cannot possibly arise. 

A writes a promissory note in favor of B., thus : I promise 
“ to pay B. Rs. 200.” A. may prove that he pi’omised to pay B. 
Rs. 200 contingent upon B. going to Delhi at a particular time. 

No question of the inconsistenc.\’ of evidence could arise in 
that case. The prior fact governs the subsequent fact and is a 
distinct and separate fact. 

The evidence as to those two facts is also distinct ; the 
evidence as to one fact having no relation, necessarily, to the 
evidence as to the other fact. 

But oral evidence as to the written contract inconsistent 
Avith its terms cannot be produced. A. could not bring forward 
secondary evidence to contiadict, vary, add to or subtract from 
the terms of his note except in accordance with the provisos to 
section 92. But A. may prove a fact that by law governs the 
subsequent fact. How can it be said that evidence in proof of 
that fact is inconsistent with the terms of the note ; the evidence 
does not in any way bear upon the note but relates to a fact 
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that the law allows to be proved, and which, if proved, governs 
the subsequent fact, that is the note. 

This is the reason why the words “ and which is not incon¬ 
sistent with its tennis ” to be found in proviso 2 are not found 
in proviso 3. 

They are not required under the state of facts contemplated 
by proviso S. 


No. 56 

Before Fitzpatrick, J. 

OHOLAM HOSEIN— ( Defendant) —APPELLANT. 

MAHOMED KHAN— (Plaintiff) and MUSSUMMAT 
SARDARI— (Defendant) —RESPONDENTS. 

Case No. 677 of 1877. 

Res iudicala—Judgment of criminal Court.~Thc present plaintiff 

preferred a charge under section 498 of the Indian Penal Code ag-ainst the 

present defendant for enticing away his wife, Mussammat Sardari, with 

criminal ^intent. The Magistrate discharged defendant (accused) holding 

that the marriage had not been consummated or the “ Nikah " read ; thereupon 

plaintiff instituted tlie present suit for the custody of his wife. Held that 

the question of marriage was not Res judicata by reason of the finding of the 
Magistrate in the criminal case. 


No. 59. 

Before Boulnois, Lindaatj and Fitzpatrick, JJ. 

SULIAN KHAN, MALIK KHAN AND MOHOMED KHAN 

—{Defendants)— APPELLANTS. 

Vermin 

Mahomed shah— (plaintiff) —respondent. 

Case No. 13S9 of 187(i. 

tiff noTTf ment- Pstuppe/.-The plain- 

land Lrt-'' ‘"T",'' and 18G(!. lost part of his 

1868 -ceded, reappeared .a situ in 

took no 1 leapiieared, the defemtants, the proprietors, 

was n^r^ed ‘ a! - "'T -‘‘Ovation. The land which 

was paid by plaintiff'^ Tl'’‘'“'"“ the village, and the revenue on it 

dantr Tho revenue on the land submerged was paid by defen- 

by a!l;!ft!rrive?n! -‘b-nersion, not land bounded 

reappearance because tenants did not kii ‘•■>‘‘>"''•'3 immediately on iu 

any rights in land aftei- it wa ^ ‘bat they retained 

J was once submerged; such non-claim 
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was uot shown to have induced the proprietor to alter his posi¬ 
tion for the worse, the fact being that both parties were under a mistaken 
impression as to theii' respective rights. 

In a suit instituted by the plaintiff, tenant, to recover the occu¬ 
pancy of his land recovered from the river, held (by Boulnois, Lindsay and 
Fitzpatrick JJ.), no custom to the contrary being proved, that the tenant 
did not lose his occupancy rights by reason of the land being submerged. 

Held further, that the tenant had not voluntarily abandoned his 
land on its reappearance. 

Held further, that imder the above circumstances, the tenant was not 
estopped from asserting his rights merely by reason of Ms having stood by 
and allowed the proprietor to act as if those rights had been abandoned.’^ 


No. 60. 

Before B.ulnois and Fitzp>i tricky JJ, 

SHEO MAL— (Plaintiff)— APPELLANT. 

Versus 

UMRDIN AND NUR BAK8H— (Defendants)— 

RESPONDENTS. 

Case No. 235 of 1877. 

Registration Aci, XX of 1860, section ZQ—Absence of one of several 
parties executing a document — Limitation,—Held that the absence at the 
time of registration of one of the parties executing a document, does not 
render the registration invalid. Registration, though effected in a manner 
contrary to an express provision in the Act, is registration nevertheless, and 
the limitation prescribed for a registered document is applicable even in the 
case of a party who is absent at the time of registration. 


No. 61. 

Before Boulnois and Fitzpatrick, JJ. 

MUSSUMMAT MAH BIBI— (Defendant)— 

APPELLANT. 

Versus 

MOTAN MAL —(Plaintiff)— RESPONDENT. 

Case No. 93 of 1877. 

Limitation—Act IX of 1871, Schedule II, Article liS—Mortgage— Ack¬ 
nowledgment by one of several mortgagees .—Certain property was mortgaged 
to A. A. M., who took possession under the mortgage. Subsequently, A. A. 
M’s, interest in the mortgage descended to M. B. and G. M. in different 
shares. Before the mortgagor’s claim to redeem had become barred by 
limitation, G. M. gave the mortgagor an acknowledgment of his right to 
redeem in respect of the whole property. After the period of limitation 

* Previous decisions on the question of the rights of occupancy tenants in 
alluvial land will be found reported at Nos. 19, 83 and 122 Civil Judg¬ 
ments Punjab Record for 1876. 
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reckoned from the date of the mortgage had run out, but within 60 years from 

the date of G. Jl’s. acknowledgment, the mortgagor sued M. B. and G. M. for 

redemption of the whole properly. Held that the claim was barred 
by limitation. 

Where there is but one single moitgagc to a number of persons, an 
acknowledgment by one of such persons cannot, under article 148, Schedule 
11, Act IX of 1871, give a new period of limitation in respect to a portion or 
a share of the mortgaged property. It must be absolutely without effect or 
give a neu- period of limitation in respect of the whole property. Held 
therefore that Ibe acknowledgment by G. M. was no, sufficient to bring he 
-• atm wilhin Inmtation. The words '■ by the mortgagee or some ™ 
claiming under him - in article U8, Schedule 11, Act IX of 1871, mean some 
nc of the persons or aggregates of persons who from time to time bv pur- 

iliasemhentance or otherwise may have been in a position to claim under 

t.t., to lepresent the mortgagee. ’ 

/■crFiT^PAxmoK, J.-Semwe. Where a single mortgage is really a 
numbe, of mortgages of different properties to different persons e.xecuted 
lu the same deed, the transaction will be treated as a nuLer of differLt 
mortgages for the purposes of article M 8 . Schedule 11 of Act IX Jf 1871 
and au acknowledgment by one of the mortgagees i„ respect of Ihc pr. pc.Vv’ 
mo,tg.igcd to him will enable Ihe mortgagor to lake advantage of 11,'c 
acknowledgment for the purposes of limitation as against such inortjigec. 

Special appeal from order of Additional Commi^moner, Dera^jat, 

dated \(k November 1876 . 

The facts are sufficiently .stated in tlie following judg- 
nients :— .1 is 

Fitzpatuick, The question wc have to eotisidcr is this, 
Ptoperty is mortgaged to A. who takes possession of it under the 
mortgage, .Subsequently, an interest in different portions of it 
or (as m tins case) different shares of an interest in it are conveyed 
by, or (as in tins ,-«se) descend to B. and C. Before the mort¬ 
gagors claim to redeem has become barred by limitation, B. gives 
he mortgagor an acknowledgment of the latters right of redemp¬ 
tion in respect of the whole propert.v. After the period of limita- 
tion reckoned from the date of tl.e mortgage, has run out. hut 
within 00 y«us from the date of B s. acknowledgment, the moat- 
gagor sues B. and C, for redemption of the whole propertv. 

lion Ac 1871' the Limita- 
withit t by limitation, or is it altogether 

. ttbin time, oi> is it within time as regards B>s. portion oi share 

of the porperty, but burred ns regards C.’s. 

The question is one of considerable tlitlieulty. and T give mv 

-I* n.on on It wit . considerable diffidence; but on the best con¬ 
sideration 1 liiu-e been able to bestow on it T come to tbe 

suit IS altogether barred the I48th article of the Indian 
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Limitation Act, 1871, is not new. It is copied with some altera¬ 
tions which are immaterial for the purposes of the present question, 
from the 15th clause of the 1st section of the former law, Act XIV 
of 1859, and that again is taken with certain alterations and omis¬ 
sions, one at least of which seems to me important for the purposes 
of the present question, from the 28th section of the 8rd and 4th 
Wm. 4, Chapter 27. 


The 28th section of the 3rd and 4th Win. 4. Chapter 27 pro¬ 
vides that the mortgagor’s suit to redeem shall be barred 
within a certain period reckoned from the date on which 
the mortgagee obtained possession “ unless in the meantime an 
acknowledgment of the title of the mortgagor or of his right of 
redemption shall have been gi\'en * * * in writing signed 
by thf morigagee or -pemo)} rimming through Aiw,” in 
which case the period shall he reckoned from the date of 
such acknowledgment. 


i 4 


U 


U 


Up to this point, our Acts have followed the English 
Act, but here comes the important difference. The English 
Act goes on to provide for the case of an acknowledgment 
by one of a number of mortgagees or persons claiming under 
a mortgagee, enacting that such acknowledgment shall be binding 
only as against the person making it and prortding for the 
apportionment of the mortgage debt between him and the 
others, but no similar provision is to be found in out Acts. 
It is hardly conceivable that the Indian Legislature, having 
copied the English Act so far as they did, would not, if 
they intended that an acknowledgment by one of several 
mortgagees should have so peculiar an effect as that of 
breaking uj) the mortgage into portions ; I say it is hardly 
conceivable that they would not have followed the English 
Act here too, and enacted something more or less similar 
to its provisions on this point. I have no doubt that the 
omission to do so was deliberate and I can well understand 
that it may have been thought as well to avoid the difficulties 
and complications which there is reason to apprehend would 
in many cases, arise from allowing to an acknowledgment 
[ by one of several mortgagees the effect in question. However 
this may be, it seems to me impossible, by any effort of 
construction, to get from the Indian Acts, as they stand, 
anything similar in effect tb the provisions of the English 
Law on this point. There may be a tmnsaction (and such 
transactions are not uncommon in this country), which though 


i 
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spoken of as a single mortgage, is really a number of mort¬ 
gages of different properties to different persons executed in 
the same sheet of paper. Such a transaction would, I pre¬ 
sume, for the purposes of the 148th article of the Limitation 
Act, as I believe it usually is for all other purposes, be 
treated on its proper footing, viz. as a number of different 
mortgages, and if one of the mortgagees had given an acknow¬ 
ledgment in i-espeot of the property mortgaged to him, the 
mortgagor might take advantage of that acknowledgment to 
redeem that property from him, the mortgage of it being 
really separable from or rather separate from that of the 
other properties. 

But where there is but one single mortgage to a num¬ 
ber of persons, an acknowledgment by one of those persons 
cannot, under the 14Sth article, give a new period of limi¬ 
tation in respect to a portion or a share of the property 
mortgaged. It must either be absolutely without effect or 
give a new period of limitation, in respect of the whole 
property. 


I have, as I have already said, come to the conclusion 
that it is absolutely without effect. In Michardsoii v. Yowng 
(/>. R.. 6 Chan. 478) a case in which some of the difficulties 
of the English law were brought owt. Lord Justice Hellish 
in commenting upon that Act (at page 489) makes an 
observation to the effect that, if it liad stopped short at 


the point down to which, as I liave shown, our Acts have 
followed it, it could not have been contended tliat the 

acknowledgment of one of several mortgagees would bind the 
others. 


Of that, I think there am he little doubt. But there 
is a .slight difference in the wording of the Indian Acts to 
which T have not before adverted and which it may be con¬ 
tended would afford ground for a distinction. 

The acknowledgment which the English Act requires is 
“An acknowledgment in writing signed by the mortgivgee 
“or the person claiming through him while what the Indian 
Act requires is an acknowledgment “in writing signed by 
“ the mortgagee or .some person claiming under him." 

It would hardly be disputed that, as observed by Hellish 
L. J. in the ctvso I have just referred to, “ the mortgivgee" 
in. the English Act means the mortgagee o?‘ mortgagees" 
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and similarly that “ the person claiming through him ” in 
** that Act means the person or persoris for the time being 
“ claiming through him.” 


In like manner, if would hardly be disputed that “ the 
mortgagee ” in the Indian Act means the mortgagee or 
mortgagees ”, but it may possibly be suggested that the Indian 
Legislature, in using the words some person claiming under 
“ him ”, may have intended to include an acknowledgment 
like that in the present case given by one of several heirs 
or purchasers to whom different shares of the mortgagee’s 
interest in the property or the mortgagee’s interest in different 
portions of the property may have passed. 

But, in the first place, it is not likely that a change 
in this direction would have been made by the Indian 
Legislature, for the recognition of such acknowledgments would 
infallibly lead to collusion (such as is alleged to have occurred 
in the present case) between the mortgagor and one of the 
heirs or purchasers, and again it is hardly conceivable that 
one of several mortgagees who had together entered into 
the' mortgage transaction should be unable to bind one another 
and that one of several purchasers from a mortgagee should 
be given power to bind the others who might be perfect 
strangers to him. If a result of this sort was intended, we may 
be sure very clear words would have been used. 


It is accordingly natural to look out for some other 
construction of the words used and I don’t think there is 
any difficulty in finding a very reasonable one. I think some 
“ person claiming under the mortgagee ” means some one of 
the persons or aggregates of persons who, from time to time, 
by purchase, iflheritance or otherwise may have been in a 
position to claim under i. e., to represent the mortgagee. 

This I think, though as I have already said with some 
diffidence’, is the proper construction of the Act: and I 
accordingly hold that an acknowledgment (such as that m 
the present case) by one of several heirs of the mortgagee 

1 C aUoffether without effect. 

The result, if I am right, would be that the Commis- 
sioner’s decision should be reversed with costs and the suit 
dismissed as barred by limitation. 
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Judgment of Boulnois, J.—Omitted 
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No. 64- 

Before Boulnois and Lindsay, JJ, 

JOWAHIR SINGH OTHERS— (Plaintiffs)— 

APPELLANTS. 

V€7\'inf9 

ASA AND OTHERS— (Defendants) —RESPONDENTS. 

Oa.se No. 1650 of 1876. 

Hereditanj culliratorfi—Tenants with rights of occiipancySiiccession 
—Knrabntis—.\cl XXVIII of sections 2 and ^Q—Agrecment—Wajib- 
nt-arz Succession of wiflow for life—Continuity of possession. —The Wajib- 
ui-arz provided that on the death of a tenant with rights of occupancy 
his son, in default of his son, Ids hhai, and in default of his bhai his 
karahati might succeed. Held that entry in tiic wajibnd-arz wls an 

agreement within the meaning of section l>, Act XX\’1II of 1808, and 
that under it a kambali uioar relation) ji,-<ka isiihhik hoirc was entitled 
to succeed, notwithstanding tlie proviso to section .10 which requires that 
the common ancestor of tlie deceased tenant and the male collateral 
relative claiming shall have occupied such land. 

Held further, that the fact that the widow of the deceased hereditaiy 
cultivator took up her husband’s cultivating rights, tliough she v/as not 

the next heir, could not be held to defeat the rights of the next heirs 
who allowed her so to do. 


No. 68. 


Full Bench. 

Lindsay, Fitzpatrick and Plowden, JJ, 

DAD— (Plaintiff)— APPELLANT. 

I 

SUB A AND OTHERS— (Dkkkndants)— RESPONDENTS. 

Case No. 1868 of 1876. 

Declaratory decree—Aheentee -Sale by proprietor ot his own lands as 
also lands held by him for an absentee proprietor. -S. ami others, village 
propnetors, sold lo D. the lands held by them, irtid executed a deed 
of sale. Part of the land so sold and conveyed by deed was the pro¬ 
perty of a., an absentee piopriolor, and was held by S. and others 

fooling on which the lands of ab.sealees are oi'dinarily 
held by members of the in opi ietary body present in the village. 

1 S. and others for a decree declaring that 

he had pnrehased the lands conveyed by deed to hi.n, the facts of the 

ease oing snch that D. could maintain, and the Court iu the exercise 

''^»*1(1 grant such a decreo. held by Fitzpatrick and 
. ' ■ . ->Ni).>.\\ .1., dl,-.sontingi that the circumstauce that part of 

Ihe lauds sold aud eouveyed belonged to (7., a« absentee, was not a 
gioimd for refusing D. deelaratoiy d.vreo. 

l/eld further, that the only decree lo which D. was entitled was 
one declaring lha. there was eoi.plccd ti„n>fer fun, 8, and othe.s to 
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D. of all such right, title and interest in the property described in the 
deed of conveyance as tlie vendors were competent to convey. 

Plowden, J.—Tu my opinion, the cirumstance that a portion 
of property purporting to be conveyed by the deed of sale is 
recorded as the property of an absentee, is no legal obstacle to the 
plaintiff’s receiving any declaration to which he would otherwise 
be entitled. The plaintiff seems to me entitled only to a declara¬ 
tion of the true state of the case as between him and the vendor, 
namely, that there is, as a matter of fact, a completed transfer 
from the defendant to the plaintiff of all such right, title and 
interest in the v>roperty described in the deed of conveyance as 
the vendor was competent to convej’. 

I do not think the plaintiff is entitled to any more extended 
declaration than this ; and it is clear that, in the absence of the 
absentee proprietor, no declaration can be given as to the effect 
of the deed of conveyance upon any rights he may have in the 
property. 

If this is what the plaintiff desires, he cannot in my opinion 
get it in the present case. 

Judgments of Lindsay, J. and Fitzpatrick, J.—Omitted. 


No. 71. 

Befiire Lindsay and Fitzpartichj JJ, 
MUySUMMAT JANI BEGAM & ANOTHER— (Defex- 

daxts)— APPELLANTS, 

Versus 

MUSSUMMAT MUNNI— (Plaintiff)— RESPO NDENT. 

Case No. 229 of 1877. 

Act IX of 1873, section 5—Second regular appeal—Modification of 
decision of first Court by Appellate Court—Muhammadan Lam—Acknoio 
ledgment of son—Presumption of marriage. —Plaintiff, alleging herself to be 
the lawful widow of Hyder Ali, deceased, sued for her share in his property. 
In a former suit her son, Azim Ali, was declared the legitimate son by acknow¬ 
ledgment, of Hyder Ali, deceased. The Com ts of first instance held that the 
acknowledgment by Hyder Ali of Azim Ali as his son, raised a legal 
presumption of the plaintiff having been married to Hyder Ali, rebuttable 
only on the ground of legal impossibility, which impossibility was not shown 
to exist. It accordingly held plaintiff to have been the lawful wife of 
Hyder Ali and gave plaintiff a decree. 

The Additional Commissioner, on appeal, disagreed with the first Court 
holding the presumption to be only one of fact, and not of law, and went into 
independent evidence on the point as to whether plaintiff was or was not 
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acknowledged as wife by Hydcr Ali. Finding i>laintif! had been so 
acknowledged, tlie Additional Commissioner maintained the first Court's 
decree. 

Thereupon the defendants filed a second regular appeal in the Chief 
Court. 

Held llial by Muhammadan Law the acknowledgment by Hydcr AU 
of \z\m Ali as his son, entitled plaintilT, the mother of Azim Ali, to claim 
the status of a wife.—(n''. 


LALU, 


No. 72. 

Before Fitz'pairick and FlowdeUy JJ. 

MYA, BHOWANI. AND LATCHMAN 

DANTs)—APPELLANTS. 


(Defek- 


JAMIYAT RAI—(Plaintiff)—RESPONDENT, 

Case No. 405 of 1877. 

Public thoroughjfirc—Suit lo rcvwtc obi^truction.^ Special damage — 
Jurisdiction of Cii'd CourU —No suit lies in a CImI Court lo remove an 
obstruction to a public thoroughfare, unless it can be shown that the person 
.suing sufiers special or extraordinary damage. 

ExTIl.VrT FROM THE JUDGMENT OK PlOWDEN, J.—AVo aro 
of opinion that an action of thi.s sort is not maintainable. 
The obstruction of a ])ublic thoroughfare is a public or 
common nuisance, for which the general rule is that no action 
lies. The rule and its reasons arc thus stated by Blaekstone iit 
Volume TIT, Chapter XTIT, page 220 of his Commentaries. 

" The law,” lie says “ gives wo private remcrly for any but a private 
“ wrong, 'riioivfore, no action lies for a public or common uui 
“ snnee, hut an indictment only, because the damage being 
‘‘ common to all the king's subjects no one can Jissign his )wvrti- 
“ cular propoi'tion of it : for if he could, it would bo exti'emely 
“hard if every subject in the kingdom wore allowed to haiTiss 
'*thc offender with separate actions.'* 

“ Th© rule ”, he continues, “admits of one exception, when 
“ a private person suHcrs some extraordinary damage beyond the 
“ rest of the king’s subjects, by a public nuisance, in which case 
“ he .shall have a private satisfaction by action.” 

•a .—It has recently been hold by tho Privy Council that “where a 
sou has been uniformly treatcil by his father and all tho monibers of tho 
family as legitimate, a presumption arises under tho Muhammadan law that 
the son’s mother was his father's wife. 11- L, K , Calc. Series, p. 181. 

Tn ihc I’otiva Alamijiri is found tho saying.*—“A man, having said lo a 

boy, ' Ihis is mv son, dies, after which the mother of the boy, being a 

free woman, comes and says, ‘ 1 am his wife,’; she is his wife, and 
“ inherits from liim.” 
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XL S. W. R., 445. 
HI. B. L. i?., 295. 
Do., .‘?51. 


The l ule and the exception have 
both been recognized by the Indian 
Courts, in the decisions marginally 
noted. 


No 73 

Before Fitzpatrick and PlotCflen, JJ. 

HOSETN SHAH— (Defendant)— PETITIONER. 

Versiii< 

HABIBULLA SHAH & PHUL SHAH— (Plaintiffs)— 

RESPONDENTS. 

Case No. 215 of 1877. 

Small Causii Court — Jurisdiction.—Offerings at shrine—Question of 
title incidentally roAsed.-a.Yen'ing that he was the Motwalli of a 
shrine, sued to recover Rs 200 from defendant, which he alleged the defen¬ 
dant had realized by falsely represen inghimself lobe the Motwalli. Defen¬ 
dant admitted receipt of the money, but pleaded that he was entitled to 
recieve it as Motwalli. Held that the suit was cognizable by a Small 
Cause Court, as a suit for money had and received by the defendant to the 
use of the plaintitf, notwithstanding that a question of title was raised in the 
case. 

No. 41. P. R 1872, and No. 71, P. R. 1876, distinguished. 


No. 74- 

Befote Fitzpatrick and Plouden, JJ, 

BIRA AND ANOTHER— (Dependants)— APPELLANTS. 

MAMON— (Plaintiff)— RESPONDENT. 

Case No. 1649 of 1877. 

Hindu icidow —Alienation by, made without legal necessity —Bona fide 
purchaser.—A Hindu widow is capable of making a valid alienation of 
her husband’s estate for certain puiposes which are regarded as legal neces¬ 
sities, but an alienation made without legal necessity is not necessarily liable 
to be set aside, and it is not so liable when the purchaser has acted with due 
caution and honesty.- 

Extract from the judgment of Plowden, J. —The principle 
laid down by the Privy Council in the often quoted case of Huiiu- 
inan Parshad Pauday, was as follows :— 

“ Their lordships think that the lender is bouiitl to enquire 
into the necessities for the loan and to satisfy himself, as -well 

as he can, with reference to the parties with Avhom he is dealing’ 

« 

that the manager is acting in the particular instance for the 
benefit of the estate. But they think that if he do so enquire 
and aet the real existence oj'an alleged su fficient and 
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“ raiKonuhly creditt'd iteccfsssity its not a condition precedent to the 
“ validity of hits charge^ and they do not think that, under such 
“ cii euinstaiice.s ho is bound to sec to the aj>plication of the 

ii t) 

jnoney. 

Tlic <iuestion then, us to the i)urchaser, is not whether a legal 
necessity really existe<l, but whether he acted with due caution 
and honesty. 

No. 78. 

Bt/orc Fitzpatrick and lS)nyth, JJ, 

SOllElJj SlNd ANlJ to OTllKKiS— (Plaintiffs) — 

APPELLANTfc^. 

JV/VM.V 

ABDldjLA AN D ^FiVNU— (Dkfkndants) —PESPONDENT8. 

Case No. *248 of 1877. 

iShaniilat or common land—Appropriation of, for tfpccific object. 
Dissent of minoniy of proprietors.- -Held th U, in Iho abseuco of any 
ciisloni, Iho will of llio majority of a village couununily c<innol prevail 
against that of tlie minority wIkmi tho (lucstiou is oao as to the disposal of 
the common property in such a way as to preclude all use of it by the 
owners, unless the objections of the minority fail by tho law of estoppel or in 
consequence of their standing by. 

No. 83. 

Before Ploicden and Smijih, JJ, 

ILAHTA— (Defendant) —APPELLANT. 

Vcrtsnts 

MAKHAN—(Plaintiff)—RESPONDENT. 

Civil Case No. 779 of 1877. 

Evidence def / of 1S7*2, section 23—A<fmissio«s in deed of cow- 
promisc. — On appeal a compromise was entered into, which was subse¬ 
quently set aside on the ground that the agent of one of the parties to tho 
suit was not empowered to enlor into it. Tlio Appellate Court taking into 
consideration the facts admitted by appellant in tho deed of compromise 
dismissed the appeal. Held that the Court was precluded by section 23, 
Act 1 of 1872, from making use of the admissions in the deed of compro¬ 
mise. 

N^4. 

Before Fllzpatrich and Ploicden^ J.L 

SARBALAND KHAN— (Plaintiff)— APPEIJ:.ANT. 

IVr.vMN 

CHAN DA HINO— (Defendant)— RESPONDENT. 

Civil Case No. 506 of 1877. 

Uryislralioii Ac/ Vlll of 1871, section 19 — Moiiyage of land lodh 
right to half produce or crops—M'aut of registration — Adtnissibility of 
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deed to support claim to produce—Power of Appellate Court to reject deed 
wrongly admitted in evidence by first Court .—Defendant mortgaged to plaintiff 
by two written deeds two plots of land, with the right to half the produce 
thereof. The deeds were for sums over Rs. 100, and were not registered. In 
a suit brought by plaintiff to recover the value of his share of the produce 
from defendant for kharif, Sambat 1932, the Court of first instance admitted 
the deeds in evidence and decreed the claim, but this decree was reversed by 
the Judicial Assistant on appeal, on the ground that the deeds were inadmis¬ 
sible in evidence for want of registration. 

Held by the Chief Court—1st, that the Judicial Assistant was compe 
tent to reject the deeds on the gi'ound that they were inadmissible in evi¬ 
dence, notwithstanding their admission by the Court of first instance; 
2nd, that as the deeds did not give a right to a share in the growing 
crops independently of an interest in the land, but as accessory to the interest 
in it, which the mortgage created, their registration was compulsory, and not 
having been registered, they were inadmissible in evidence under section 49, 
Act Vin of 1871; 3)y/, that as plaintiff could not prove his right to the money 
claimed without resorting to the mortgage transaction in order to prove 
his title to the crops, which he could not do under section 49, Act VTIT 
of 1871, the deeds were inadmissible to prove the title to the crops, 
notwithstanding that crops are moveable property within the meaning of the 
Registration Act. 


No. 85. 

Before Fitzpatrick and Ploivden^ JJ. 

\ 

AHUR SING dr ANOTHER— (Dicfexdants)— 

APPELLANTS. 

Ver.'iu.s 

MANGAL sing— (Plaintiff)— respondent. 

Case No. 29 of 1877. 

Hindu Law-Marriage.—Held, where a marriage was solemnized 
between a man and a grown up girl aged 17 years and 9 months 
that it was not open to her or her parents to repudiate such marri¬ 
age. 

Fitzpatrick, J.—Whatever the custom of the province 
may be, as regards the power to avoid a niarriage contracted 
by a pai’ent on behalf of a young child, (a point on which we 
have in another case just directed an inquiry), there is no pretence 
for contending that when a marriage is solemnized between a 
man and a grown up girl of 17 years and 9 months of age, it is 
open to her or her parents to repudiate such marriage at their 
pleasure. 

The appeal is dismis.sed with costs. 
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No- 86. 

Before Fitzpatrick and Plowden^ JJ. 

SHIBBU MUL— (Defendant) —APPEULANT. 

PAIR A SING— (Plaintiff) —RESPONDENT. 

Case No. 231 of 1877, 

Dccrci' fur redemption barred by limitation—Neic suit for redemption 
of mortgage—Res Judicata — AH VIll o/1859, section 2.—On 27th May 1870 
the present plaintitT obtained a decree against the present defendant for 
redemption of mortgage of a shop on payment into Court within 15 days of 
Its. 1,000. No steps were taken by plaintiff towards redeeming the mortgage, 
and no money was paid by him int») Court or to the defendant on account of 
the Rs. 1,000. In May 1876 the plaintiff brought a fresli suit against defen- 
liant to redeem flie shop on payment of Rs. 1,000. Held that tliC second suit 
uu3 not barred by the rule of res judicata. 


No. 87. 

Before Fitzpatrick and Smyth^ JJ. 

LALLU MAL— (Decree-holdek) —APPELLANT. 

Versuft 

MAHOMED SHERDIL KHAN— (Judoment-dedtor)— 

RESPONDENT, 

# 

Case No. 1631 of 1876. 

Pensions Act {XXIII) of 1871, .section 11—Pomston in hayids of 
age72t—Attachment in execution of decree. - Held that, the moment 
money on account of pension is paid by a Treasury Officer to the pensioner 
or his agent, it ceases to bo " money due on account of the pension” with¬ 
in the meaning of section 11 of Act NXllI of 1871, and there is no law 
which exempts it any longer from attachment. 

So long as tho money remains in the Treasury Officer's hands and has 
not been paid to the pensioner or his agent, it is “ money duo on account 
of tho pension,' and is exempt from attachment; but tho fund is not so 
indelibly impressed with the privilege that after it has been paid over it 
still remains exempt. 

The decision in Civil Judgment No. 30, Punjab Record, 1874, impugned. 

Extract from the judijment of Smyth, J.—Case No. 30 
ill Ptinjah Record for 1874 carries the exemption much further 
than any of the other cases which I have been able to I'efer 
to. It was there hold, that so long as tho fund in question 
is ideiitifiablo ns a pension within the moaning of Act 
XXITI of 1871 it cannot in our opinion bo attached. That 
in tho hands of Govci’iimout and at the trojisurv, oven if 
“ lying at the pensioner’s call, it cannot bo attached, is 
quite clear, ’ If this view he correct, the pension while still 
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m the hands of the pensioner's agent, wlio had drawn it for 
the pensioner from the treasury, would I imagine be exempt from 
attachment, unless indeed it had become so commingled with other 
transactions between the pensioner and his agent as to be 
unidentifiable. 

But I think, looking at the words of section 11, Act XXITT 
of 1871, it may well be questioned whether the exemption from 
attachment continues after the pension has been paid to the pen¬ 
sioner or his agent. The section exempts (l) the pension itself, 
which T understand to mean the right to receive the allowance 
from Government, and (2) money due or to become due on account 
of a pension. The second provision would I apprehend exempt all 
arrears of pension in the liands of the Collector, for they would be 
money due on account of the pension. But the moment the money 
is paid by the treasury officer to the pensioner or his agent, it 
ceases to be “ money due on account of the pension,” within 
the meaning of the section, and there is no law which exempts 
it any longer from liability to attachment, 

N^9. 

Before Fitzjpatrick, 

MIAN MAHOMED SHARAF— (Plaintiff)— 

APPELLANT. 

Versus 

KHODA BAKSH k 14 OTHERS— (Defendants)— RESPON- 

DENTS. 

Case No. 678 of 1877. 

Custom—Ottcupancy right in alluvial lands—Jheltim river. —Found that, 
Ijy the custom of Mouza Kachwala, Tahsil and Zillah Shapur, tenants 
with rights of occupancy lose their rights !n lands carried away by the action 
of the river, and that such rights cannot be claimed on the lands being again 
thrown up by the action of the river {a). 

No- 90. 

Befor Fitzpatrick and Plowden, JJ. 

NADAR KHAN— (Plaintiff)— APPELLANT. 

Versus 

ELAHI BAKSH— (Defendant)— RESPONDENT. 

Case No. 1640 of 1876. 

A'‘l VIII of 1859, section 7— Splitting rn^ise of action—Declaratory 
decree.—The plaintiff in 1872 sued for a decree declaring that certain lands 

(o) A similar case (Civil appeal No. 877 of 1877) was rejected by 
Kilzpatiick, J., on the ground of custom. It was a claim to occupancy rights 
in land in Mouza Rajar, Tahsil Khushab, Zillah Shahpur. The land washed 
away and agun thrown up was on the right bank of the river Jhelum, 
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which were recorded as the property of defendant really belonged to plaintiff. 
In 1876 plaintiff instituted the present suit in respect of land similarly 
recorded, but which in 1872 was under water and had no sparate number 
attached to it, being included with the rest of the river bed under one 
number as the property of defendant. Held that the second suit was barred 
by section 7, Act VTIl of 1859, as the fact that the land was \mder water and 
had no separate number attached to it did not affect the plaintiff’s right to a 
declaration in 1872 that it was w'rongly recorded as the defendant’s 
properly. 


" No. 92. 

Before Fifz2'>atrick and Ploxvden^ JJ. 

SUIM AX—( Dkfkxdant)— PETITIONER. 

liHOWANT SAHAI— (Plaintiff) —RESPONDENT. 

C’usc No, .‘^42 of 1877. ' 

Junsdictioji—Ciril C(nirt—Cotlle-Trc!i,<tpass Act I oj 1871, section 20—Swi/ 
for damage^i for icrongful seizure of caf/ic.—Section 20 of Act I of 1871 was 
intended merely to give a summary remedy for recovery of damages and 
expenses, and release of cattle illegally seized. The remedy there given 
is cumulative, and does not deprive the person injured of the right he 
otherwise has to recover damages by a civil suit. Held, therefore, that the 
Civil Courts had jurisdiction to entertain a suit for damages for wrongful 
seizure of cattle. 


No. 93. 

Before Fitzpatrick and JJ. 

DEOTA AND OTHERS— (Plaintiffs) —APPELLANTS. 

KESHO AND JAMNA— (Defendants)— RESPONDENTS. 

Case No. 496 of 1877. 

Limitation—Act IX of 1871, Schedule II, No. 148 —Redemption of 
mortgage-Achwirledgment—Signature—Seal—Mark- Signahtre by touch¬ 
ing the top of a pen—Secondary cridcnce of acknoicledgmcnt,—Held that 
secondary ovidonco is admissible to prove a written acknowledgment by a 
mortgagee under article MS, Schedule IT of the Limitation Act, 1871. when 
sue!) written acknowledgment is lost. 

Held also, that signing docs not include sealing, and therefore, that an 

acknowledgment which was only sealed by the mortgagee would not 

give a new starting point for limitation under article 148, Sche<hile TT of the 
Limitation Act, 1871. 

//(*/</also that an acknowledgment by a mark or a signature by touching 
the top of the pen would bo a sufficient signature within the meaning of 
article 148, Schedule 11 of the Limitation Act, 1871. 

Extract from the Judgment op Fitzpatrick, J.— 
Tliero is fnrt-hor a question as to wliether secondary evidence 
of the acknowledgment is admissible. To take this last question 



No. 93, PUNJAB RECORD, 1877. 


185 


first. It is I think quite clear that secondary evidence is admiss¬ 
ible to prove a written acknowledgment under article 148 of Act 
XI of 1871 when such acknowledgment is lost. In Haydon v. 
Williams (7 Bing. 163) it was held that secondary evidence might 
be given of an acknowledgment under Lord Tenterden’s Act, and 
it seems to be taken for granted that a similar rule would apply 
in the case of an acknowledgment under the 14th section of the 
3rd and 4th William IV, chapter 27, (Dardy and Bosanquet, 
p. 290). 

There is nothing in article 148 of the schedule to distinguish 
an acknowledgment under it in this particular from an acknow¬ 
ledgment under either of those Acts, an<l I should accordingly 
hold without looking beyond the article itself that secondary 
evidence was admissible. But the matter is put beyond all doubt 
when we look to section 20 and find there an expre'^s i>rovision 
inserted to exclude oral evidence of written acknowledgments of 
debts. If it had been intended to exclude secondary evidence in 
the case of acknowledgments under article 148 a similar provision 
would certainly have been inserted in that article. 

There is no doubt that the seal used by zamindars is a very 
difterent thing from what is known as a seal in England. It is 
in fact a stamp for affixing the name of the owner, and it might 
accordingly be argued that though sealing with a seal of the sort 
in vogue in England is a very different thing from signing, sealing 
with one of these zamindars ’ seals is really one mode of signing 
the name {Benvettx. Bmimfitt L. R. 3, C. P. 28). But the first 
illustration to section 20 of the Act precludes our adopting that 
view. That illustration shows that “signing” does not include 
“ sealing ” in section 20 of the Act, and if it does not include it in 
section 20 the presumption is that it is not intended to include 
it in article 148, for in the absence of anything to indicate the 
contrary the Legislature must be presumed to have used the same 
in the same sense throughout. The case must accordingly I think 
go back to the Commissioner for a fresh decision. If it is found 
on enquiry that the “ alahd^' on the original administration paper 
' was by seal the suit must be dismissed as barred by limitation. 
If on the other hand it turns out that it was a mark or a signature 
by touching the pen the suit will be within time and should bo 
tried out on the merits. 



1878. 

Full Bench- 
No- 3- 

Before Fitzpatiick, Plowden and Smyth, JJ. 

RATl'A RAM— (Plaintiff)— APPELLANT. 

MUSSAMMAT NANO— (Dependant)— RESPONDENT. 

Case No. 421 of 1877. 

Limitation—Act IX of 1871, section 20 and Schedule II, article 62— 
Account stated—New contract.—Held hy the Full Bench, that a statement 
of account does not give a fresh starting point unless7 1st, it is in writing 
and satisfies the requirements of section 20, Act IX of 1871, or, 2nd, 
amounts to a new contract between the parties, in which case it furnishes 
a new cause of action. 

This ruling amplifies and corrects 14 P. R. 1875 and 6 P. R. 1877. 


No. 11. 

Before Lindsay and Fitzpatrick, JJ. 

DIALU MAL, GAINDA MAI.^ MANNI RAM, 
MUSHTAK—DECREE-HOLDERS. 

PerifHS 

Mr. C. BRYAN,—JUDGMENT-DEBTOR. 

Case No. 14 of 1877. 

Succession Act {X of 18G5}, Section 282— Distribution of assets—Pri- 
ority—Mortgage lien—Interest on claim secured by decree.—In July 1876 
B. took out letters of administration of the osUatc of O'C., deceased. The 
largest creditor was B. himself, who held n lien on a life policy, which 
represented almost the onUre assets of the deceased. B’s claim was under a 

decree. The remaining creditors contended that B. was only entitled tohia 
pro rota share under section 282. Act X of 1805. 

//WfMhat, the only claims to priority intended to Iw excludotl bv sec¬ 
tion 282 wore claims on the ground that tluMebt is a specialty debt and 

on otlier grounds ejuadem generics, and therefore, that B. was entitled to 
be first paid. 
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Case referred hy Officmthig Judges of Small Cause Courts Lahore 

and Amritsar^ under Act X o./’1865. 

Kali Prosono Roy for decree-holders. 

Sincliar for judgment-debtor. 

Started case. —The questions we have to refer for the deci¬ 
sion of the Chief Court are the following :— 

1st.—Was Mr. Bryan entitled to be first paid by reason of 
his lien on the policy, or did he lose his riglit of priority by 
reason of section *282 of the Indian Succession Act, 1865 1 

On the 1st point we arc of opinion that Mr. Bryan wa.s en¬ 
titled to be paid in full by reason of his lien on the policy, not¬ 
withstanding the provisions of section 282 of the Indian Succes¬ 
sion Act, 1865. We are of opinion that section 282 was enacted 
to do away with the complicated rules of priority under English 
law as detailed in Chapter II of Williams on Execntors^ and not 
to do away with mortgage or other liens. We are inclined to the 
opinion that the value of the policy minus the amount of the 
lien repi'esents the true value of the assets of the deceased, this 
being the rule followed in levying probate duty under the Court 
Fees Act, 1870 ; see Sutherlands Weekly Reportery page 253, 
Civil Rulings, and 6 X. W. P. High Court Reports, page 253. 
We are of opinion that Mr. Bryan did not lose his right of 
priority by reason of section 282, which we are of opinion was 
not intended to apply to such a case as the present; but if it 
be held that section 282 is applicable, we still think he was 
entitled to be paid, because the only right the deceased had in 
the policy was the right to redeem it on payment of the debt 
due to Mr. Bryan, and that, for the purposes of section 282 the 
value of the deceased’s equity of redemption must be con¬ 
sidered as the assets of the deceased, and only such assets are 
the creditors entitled to have rateably distributed under the 
provisions of section 282 of the Indian Succession Act, 1865. 

Fitzpattck and Lindsay, JJ,—We agree with the Judges 
of the Small Cause Court in thinking that Mr, Bryan was 
entitled to be first paid by reason of his lien. Looking to 
section 282 of the Succession Act, and to the context in which 
it occurs, we think it is quite clear that the only claims to 
priority which it was intended to exclude were claims on the 
ground that the debt i s a specialty debt and on other gi’ounds 
ejusdem generis, as g. on the ground that the debt is a debt of 
record or a debt due to the Crown. A debt secured by a lien on 
property stands on a totally different footing, the executor or ad¬ 
ministrator taking such property subject to the charge. 
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No 13- 

Before Fitzpatrick and Plowden^ JJ, 

JOWAHIR SING— (Plaintiff) —APPEKLANT. 

Versus 

GUNGA PERSHAD & OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 790 of 1877. 

Hindu Law—Ancestral and acquired pioperty—Liability of, for father's 

debts contracted for immoral purposes—Suit against soji as representative _ 

Omission to plead that debts icere contracted for immoral purposes—Estops 
pet.—In October 1875 the present defendants sued the present plaintiff and 
his brother as the legal represenlatives of the deceased debtor. Sher Sing, 
their father. They both admitted the debt, but the present plaintiff pleaded 
that he had no assets, and that he had been separated 20 years before 
from his father. The Court granted a decree against the brothers jointly, 
as representatives, recoverable from the property of Sher Sing, deceased, 
in their hands. 

In execution of that decree a house in the possession of the present 
plaintiff was attached. He applied for its release on the ground that it 
had been in his possession for 30 years and was ancestral property, and 
that the debt sued for had been contracted for an immoral purpose. His 
application having been rejected he instituted the present suit. 

Held that, by Hindu law, both ancestral and acquired estates in the 
hands of a son are upon an equal footing, and not liable for the father's 
debts if contracted for an immoral purpose ; and, therefore, that as the plea 
that the debts liad been contracted for an immoral purpose would have been 
a complete answer to the fomor suit, and the plaintiff had omitted to 
put it forward, ho was now estopped from doing so. 


No. 14 
Full Bench. 

Lindsay, Fitzpatrick, Plowden and Symth, JJ, 
JIWAN MALr— (Dependant)— APPELLANT. 

Versus 

MUSST. SADDAN & OTHERS— (Plpfs.)— RESPON¬ 
DENTS. 

Case No. 393 of 1877. 

Hindu loidow Maintenance—Suit for orreors of, without rate having 
been fixed, or demand made—Practice.—Held by the Full Bench (Fitzpatrick, 
Plowdbn and Symth, JJ.) that a suit by a Hindu widow for arrears of 
maintenance, in tlie nature of a suit for broach of an obligation to maintain, 
will lie, noUvithstanding that the rate of maintenance has not been fixed bv 

agreement or by decree of Ojurt, 
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Held also by the Full Bench (Fitzpatrick, Plowden and Smyth, JJ.) 
that where a maintenance allowance has been iixed no demand is required to 
be proved to sustain a suit for arrears of such allowance; but where no 
allowance has been fixed, and the suit is one for damages for breach of the 
obligation to maintain, it may or may not, according to the circumstances 
of the case, be necessary to prove a demand in order to establish the breach 

of the obligation. 

Held by the Division Bench (Lindsay and Smyth, JJ.) that the amount 
allowed for the maintenance of a Hindu widow should be in proportion to 
her wants, that is, her own support and that of those dependent on her, 
regard being also had in fixing such amount to the means of the estate and 
the general circumstances of the particular case. 

Fitzpatkick, J.—I find it convenient to answer the second 
of the two questions put by the Division Bench first, and I think 
in order to answer it properly it is necessary to bear in mind 
the distinction pointed out at the hearing by my learned 
colleague Mr. Justice Plo-wden, between a suit for damages for 
a breach of the obligation to maintain, and a suit for arrears of 
an allowance fixed in commutation of a right to be maintained. 
Given the obligation and the breach, a suit of the former 
description it seems to me lies, though the scale on which oi the 
style in which the person entitled to maintenance has a right 
to be maintained, may never have been reduced to certainty by 
an agreement or decree of Court. The damages to be awarded 
w'ould be detei*mined according to the general rules fixing the 
measure of damages in suits for breaches of obligations. 

They might or might not be equal to the amount which the 
. Court would award if it w’ere fixing a maintenance allowance 
prospectively for a period equal to that during which the breach 
of obligation has continued. AVhether they would or would not 
depends on the circumstances of the case. The main point to be 
looked to would of course be the amount of damage caused to 
the plaintiff by the breach of the obligation. 

If therefore we are to understand the second question put 
to us as meaning whether a suit for breach of an obligation to 
maintain can be sustained before any maintenance allowance has 
been fixed by an agreement or a decree, I would answer it in the 
affirmative, and I think we must understand that question in 
this sense ; for to ask whether a suit for arrears of an allowance 
on account of maintenance could he maintained before the rate 
of such allowance is fixed would be altogether unmeaning. 

Turning now to the first question put* I think that when 
an allowance on account of maintenance has been fixed by an 
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agreement or decree, a snit for arrears of such allowance can be 
maintained witliout proof of a demand. Our Courts do not as 
a rule refuse, a plaintift' a decree in a suit for the recovery of 
an ascertained sum payable by the defendant merely because he 
floes not pro\e a demand. They might in some cases refuse the 
plaintitf his costs if it appeared that he could have had the 
money by asking for it, but they would not refuse him a decree 

On the otlier hand, when the suit is not one for arrears of 
a fixed allowance but for damages for breach of an obligation 
to maintain, it would in most cases be neccssai'y for the plaintiff 
to prove that he had applied to the defendant to maintain him 
and that the defendant had refused. The obligation to main¬ 
tain clearly docs not as a general rule involve a duty to seek out 
the person to be maintained and offer him foodand clothes or money 
whether he needs it or not. It is as a geneiiil rule simplj’ an ob¬ 
ligation to maintain if called uix*n to do so, and when it is so there 
could of course be no breach until a demand had been made. 


But tlierc arc clearly some cases in which a breach of the 
obligation to maintain might occur, and, a suit might consequent- 
I> bo maintained without any formal demand being made, and the 
case which has given rise to this reference seems to be one of them. 
If a widow entitled to maintenance is living with the member of her 
family wdio is bound to maintain her, and he turns her out of the 
Itouse, as tile defendant in this case is siiid to have done, he is 
obviously guilty of a hroai h o( his obligation to maintain her, or 
iutlicr he repudiates that obligation altogether, and she may main-' 
lain a suit for damages without first going back and going thi'ough 
tlic form of asking to be maintained. I Avould accordingly answer 
the first of the two questions put, by Siiying that where a mainten¬ 
ance allow ance lias been fi.xcd no demand need be proved in oixler 
to sustain a suit for arrears of siicli allow^aucc ; but that when no 
allow ance has been fixed, and the suit is one for damages for breach 
of the obligation to maintain it may or may not aceoixling to the 
circumstances of tlie case be necessary for the plaintiff to prove a 
demand in order to establish the breacli of the obligation. I would 

add that in the case out of wliieh this reference has arisen, tliei'e 
w ould bo no need to prove a demand. 

Plow DEN, J. Ihe questions referred for opinion seem to me to 
be questions of piactice rather than of law, and the practice 

upon the points involved can scarcely be said to bo governed at 

p^e&e^t by any dofiuito settled rules. 
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Both questions relate to suits for arrears of maintenance, that 
is to say, for a sum of money by way of an allowance for main¬ 
tenance or alimony for a period A^^hich is past. 

Now, I think it may be said with safety, that the Hindu law 
knoAVs nothing of a money alloAvance, or alimony. The mainten¬ 
ance contemplated by that laAv is food and raiment, with 
residence in the family dwelling house. 

The commutation of food and raiment for a money alloAvance 
is apparently of quite recent origin, and is the Avork of our Courts. 

The result seems to me to be this : that when a question arises 
among Hindus, as to the right to be maintained or the obligation 
to maintain, the existence of the right or obligation must be 
determined by reference to the Hindu law or custom having the 
force of law. 

When the question is as to the manner in Avhich the right to 
be maintained is to be enforced, or an omission or refusal to 
perform the obligation is to be compensated, the question is mere¬ 
ly one as to the relief to be given, and belongs not to Hindu law, 
but to the domain of practice. 

I have not been able to find any general rule of practice 
laid down in the reported cases, and it seems to me very 
doubtful whether any general rule can be laid doAvn applicable to 
all cases. 

It certainly cannot in my opinion be said that a prcAuous 
demand is in all cases necessary before a suit for arrears of main¬ 
tenance can be brought. The obligation to maintain Avhen it exists 
is not a conditional obligation ; and no preA'ious demand Avould be 
necessary to a suit for prospective maintenance. 

When there has been a clear breach of the obligation 
to maintain giving rise to a secondary obligation to compensate 
the person injured, I knoAV of no principle upon Avhich it 
can be said that a demand must be made before there is a cause of 
action. 

Take the case of a father-in-law Avrongfully turning his son’s 
widoAv out of the house. Could it be said that if she strove to 
support herself, and failing came into Coint and sued for a sum of 
money by Avay of maintenance from the day she Avas turned out, 
she had no cause of action because she had made no previous 
demand *? or because she and her father-in-law had not settled the 
I'ate of maintenance ? or because she had not rushed into Court 
t-be next da^ ? 
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Treating the questions referred as questions of practice, it 
seems to me that no suit should be dismissed merely because no 
jirevious demand for mainten'ance has been made or no rate 
settled before suit. 


I think it would depend entirely upon the circumstances of 

each ease what the order should be. A c^ise might aiise in which 

it would he Just to refuse relief, because no previous notice had 

been gi\en of the claim, but that is a very different thing 

from saying that demand is essential in order to give a cause of 
action. 


The view I have endeavoured to express is that the matters 
referred aie points of practice lying within the judicial dis¬ 
cretion of the Courts, while the practice is not governed by 
settled rules. 

This seems to me to be borne out by the observation 
of ►Sir Liiwrence Peel in the case (reported at Vyava^tka 
Darpanny p. 38-1, and p. 202) which was 

quoted with approval by the Privy Council in the case at XII 

n. L. R., p. 328. 

There he says “ We shall award Rs. 10 per month, 

ii ^9 

and the back maintenance must date only from the date of 

the demand. We might in a proper case say there shall be 

no back maintenance, and further maintenance should bo 

enjoined only on the condition of residence with the late 

husbands family ; but in this case, wo think there is no 

ground for attaching any such condition to the awai-d of 
maintenance.’* 

In my opinion, then, both que^ttions referred should be an¬ 
swered in the affirmative, on the ground that no previous demand 
for maintenance or pre\'ious settlement of the rate is by law 

essential to entitle a person to claim arrears of maintenance by a 
suit. 


No. 15. 

Before Fitzpatrick and Plowden, JJ, 

BAJA khan,—(Plaintiff)— APPELL^VNT. 

Pe/vus 

BIRJU, DUL.\. & BAlTALIA-dlKKENDAN-rs)— 

RESPONDENTS. 

Civil Case No. 274 of 1877. 

Joint immoirablc property, owned by Hindus- Sale of share in-Right 
0 / ilahomedan auetion-purchaser to partitivn.-R. obtained a dccroo against 
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one M a Hindu, in execution of wliu-li .M’s ci^^hlli share in a haveli nas sold 
by public auction, and purcliased by ii. K. a Malioinedan. In a suit instituted 
by B. K. for partition, which was resisted by the remaining sharers in the 
haveli, who were Hindus, held that B. K. was entitled to partition and 
possession of the sluirc purchased by him. 


No 17. 

Before Fitzpatrick and Plowden, JJ. 

LATCHMAN— (Plaixtiff)~APPELLAN'T. 

Vers n s 

HEM RAJ— (Dkfendant)— UESPONDENT. 

Case No. 898 of 1877. 

Hindu Lute — Adoption—ReliniiuUhmenl of status •Disinherison ■ Held 
that according to Hindu law among Khatrisan adopted son cannot relinquish 
his status, nor be disinherited by iiis adoptive fathei. 

No 19. 

Before Lindsay and ^Stnyth. JJ. 

BUDHA SING -(Plaintiff)- APPELLANT. 

Versus 

HIRA ct MEGA— (Defendants) —RESPONDENTS. 

Case No. 1428 of 1877. 

Limitation Act IX of 1871, Schedule II, No, 95 -Suit to recover value of 
cattle wrongfully and fraudulently received by Plaintiff sued to recover 

the value of cattle wrongfully and fraudulently received by defendants, 
representing themselves as agents of S., and appropriated by them to their 
own use. Reid that the suit was one coming under No. 95, Schedule II, Act 
IX of 1871, and that limitation began to run from the time when the alleged 
fraud became known to the plaintiff. 


No 20. 

Before Lindsay and Smyth, JJ. 

MUSSUMMAT LAHORAN, SHEIKH NABBI BAKSH 
AND MUSSUMMAT YAKINAN— (Defendants)— 

APPELLANTS. 

Versus 

MADAR BAKSH— (Plaintiff)— RESPONDENT. 

Case No. 1072 of 1877. 

Custody of wife—Agreement at marriage not to remove wife, from parents 
house—Public noHry.—Plaintiff on his marriage executed an agreement 
binding himself never to lake his wife aAvay from her parents' house or 
town, under a penalty of freeing his wife fromlhc marriage lie. Held that 
the agreement was contrary lo'public policy, and* therefore, was no answer in 
a suit by the plaintiff for the custody of hi? wife. 
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No- 21 

Bifftve B'itzpatrick and Flawden, JJ. 

JOI>11 STN(J—(DKFiiNDANT)—APPELLANT. 

NATH A 8ING —(Plaintiff)—RESPONDENT. 

Case No. 1445 of 1876, 

Joint khala. — Suit hfj sharer for rccorcry of particular lands. — Held 
(hat a ^liarer in a joint khata cannot maintain a suit against his co*sharer 
for tlic recovery of particular lands unless he can show cither that ho has 
been forcibly dispossessed of lliose lands, or that he made them over to his 
co-sharer under a contract by virtue of which he is entitled to have them 
restored to him. - 

No 22 

B> fore Fitzpatrivh and Ploirden^ JJ. 

R AN J11A AN D OTHERS—(I )ffknuants)—APPELLANTS. 

Vt‘r.'<ns 

MCSSAISriSlAT UAJ.) I— (Plaintiff) —aKSPONDENT. 

Case N(». 5:21* of 1877. 

*/w7 i.s(/it7hoi —Civil Court—Act XXXIII i)/1871, section 65, ciaHse 2— 
P<irtitio)t —Jiifjht of widmo to - Joint Estnte. —PlaintitT, a widow, on the death 
cf B., lier husband's father, in 1872, was recorded as owner of a fifth share 
in the khala owned by Jl. and since then had rocoived from defendants, the 
widow and sons of B. who were recorded as owners of the remaining four 
sliares, a fifth sliarc of the proiluec of the khata. Defendants having ceased 
to give plaintilT her i;fth share of the produce, she instituted a suit for 
partition which was contested by the defendant. 

Held that as the rigid to partition was conlcstcd, the suit was not barred 
from the eognbaneo of the Civil Courts bv Clause 2, Section 65 of Act 
XXXllI of 1871. 

Held further, that i>)aintilY was entitled to partition. 

let i’lizi'.vrairK,J. Because there had been a separtion in interest and 
light between tlie parties, notwithstanding that there had been no uctua] divi¬ 
sion, and tho joint family relation between them had thus been pul im-ond to. 

iV/-I*LowDKx, J — Because the plaintilY was equitably entitled to snoli 

relief, as being best enleuluted to secure to her rights which the defendants 
omitted to reeogni/e in practice. 

ihe ease was between .Moliammadans following custom. 

100 P. U., 18Ut (Hindu easel noteil with approval. 

No. 23 

Br/orr Lindsay and Smyth, dj. 
iSIl'SSAlMM.V'l’ KIIIOM KOUK (Plaintiff) - APPELLANT. 

Pc/vz/.v 

<1U,JAK i\IAL—(D kfkndant)—RESPONDENT. 

Case No. 1095 of 1877. 

Aei XL of 1858, section l^Certifieate unier -Discretion of Court to 
giant. Ihld that section #, Act XL of 1858, does not render tho grout 
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of a certificate for the administration of the property of a minor to a near 
relative compulsory. The words of the section are not imperative, and 
it is left to the Court to grant a certificate or not, as it thinks proper 
under the circumstances of the particular case. 


No. 27. 

Before Lindsay and Ploxeden, JJ. 

BAHA-UD-DIN, (JUDGMENT-DEBTOR)— (Defendant) 

APPELLANT. 

Versus 

MOTI LAL, (DECREE-HOLDER)— (Plaintiff)— 

RESPONDENT. 

« 

Case No. 1281 of 1877. 

Pensions Act XXIll of 1871, 11— Pension —Assignment of land 

reieniie for benefit of shrine. —The revenue of certain land was assigned 
to the custodian of a shrine for the benefit thereof. Held, that such 
assignment of land • i*evenue was not a pension within the meaning of 
section 11 of the Pensions Act XXIII of 1871. 


No- 28 

Before Lindsay and Smyth, JJ. 

DIAL SING i-t SUNDER SING— (Defendants)— 

APPELLANTS. 

Verstis 

MANGAL MAL— (Plaintiff)— RESPONDENT. 

Case No. 1117 of 1877. 

Act XVill of 1861), section IS —Unstamped document, admission of iu 
evidence by first Court—Power of Appellate Court to interfere—Act IX of 
1871, section 20 —Acknoicleigment—Items barred by limitation. —A Court 
of first instance admitted in evidence an unstamped acknowledgment of a 
debt, which embraced items more than 3 years old, and consequently barred 
by limitation. Held that the Appellate Court was precluded from taking up 
the question whetlier the acknowledgment had, under the provisions of 
Act XVIII of 1869, bjcn wrongly admitted in evidence as unstamped. 

Held further, that the Appellate Court was bound to enquire and decide 
whether only items not then barred by limitation were comi)rised in tlie 
balance struck which was acknowledged by defendants to be due. 

A written acknowledgment is only effectual under section 20, Act IX 
of 1871 in giving a fresh period of limitation for a debt, when it is signed 
before the expiration of the period prescribed for the debt. 



Nos. 30, 33 & 34 PUN.TAH RliCOHD, 1876. 


No- 30- 

iJefore h ilzpatrivh and l'loude7i, JJ. 

SUJ A—(I’r.AiN'i] ff)—APPELLANT. 


I 


f't'aus 


PAHLWAN--(I)kfkni)ant)—PESPONDENT. 

Case No. 698 of 1877. 

Contract Act, IX of 1872, section 115 —Princiiml and Surely —Money 

rightfully paid —Payment by Surety of debt barred as against principal. _ 

I’laintilY, a suiely, sued liis principal to recover the amount paid by him 
under a decree obtained by the creditor against him as surety. In that 
suit the principal debtor was also sued, and the decree in the first court 
was against both Tlie principal appealeil, and the decree against him was 
reversed on the merits. The surety did not appeal, but acquiesced in the 
decree against himself The action of the creditor as against the principal 
debtor was barred by limitation, and the action against the surety would 
also have been barred, but for the fact that he had, before expiry of the 
l)eriod of limitation, struck a balance of the account against the principal, 
and signed an acknowledgment that the balance was due. 

Held under the circumstances that plaintiff was not entitled to recover 
from his j)rincipal the amount which he had been compelled to pay under 
the decree against him. 

A moral obligation to pay a debt barred by limitation subsists, though 
the legal meansof recovering it have been lost, but a surety paying such adebt 
does not pay “ rightfully " within the meaning of section 115 of the Contract 
Act, IX of 1872, and is therefore not ciilitled to recover from his principal. 

No. 33- 

Before Lindsaif and Stntjtk^ JJ. 

KHAZAN STNdll -(I )kff.ni)ant) -APPELLANT. 


i; 


er.sns 


THESKCV. OP STATE POP INDIA IN COUNCIL 

; (Pi.AiNTiKi)— PESPONDENT. 
eVsr Nt>. 619 of 1877. 

\ oluntury payment—Suit to rceorer Mistake of law oi fact -Construction 
of documoU —\\ here .V., misconstruing the terms of a lease, made paynionU 
or granted remissions of nvuiey to H., and subseqiiontly si'cl B., to recover 
back the money on the ground that it had boon paid or nittod by raisUiko, 
Ilcldy that such mistake was one of law, or ignorance of a particular right, 
and not a mistake of fact, and, therefore, that A. was not entitled to recover. 

No. 34. 

Before' Plotrdoi and Svii/thf JJ. 

P. PAPKEP—(PktitioneiO—APPELLANT. 

Verssue 

'I’llKSlMl.A PANIC Coui'N’., LI^fTTED—PESPONDENT* 

C’aso No. 1089 of 1877, 

Ai//1 o/ 1872, /ions 22 and 2o —Jurisdiction of Insolvent Estates 
Lotot Lcstdcncc t\f insolicnt,- 1*. in order to tf’. ■>dvuiitflgc of the 
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Insolvent Estates Court at Lahore, rented a house in Lahore and resided in 
it from time to time for the express purpose of bringing himself within he 
jurisdiction of the Lahore Court. His ordinary place of residence before the 
presented his petition was and continued to be Umballa where his wife 
and children were, and he had never carried on business at Lahore. Held 
that P s. residence under the circumstances was not sufficient to give the 
Lahore Court jurisdiction. A debtor who does not reside or carry on business 
and who owes no debts within the local limits of the jurisdiction of the In¬ 
solvency Court to which he applies under section 23, Act IV of 1872, is not 
entitled so to apply and does not become entitled by coming to reside tem¬ 
porarily within the jurisdiction with the sole and express object of making 
such application. 


No. 35. 

Be/ore Lindsay and Ploivden, JJ, 

DURGA DAi8 AND NARAIN—(PL.\.iN’riFPs)— 

APPELLANTS. 

V^ersus 

BELI MISR— (Defendant)— RESPONDENT. 

Case No. 1310 of 1877. 

Contract Act {IX of 1S72\ section 2G5^Suit to wind up a partnership 
busi7iess—Jurisdiction—District Court - Extra Assistant Commissioner's 
Cowri.—Plaintiffs, representatives of a deceased partner in a business carri¬ 
ed on in Calcutta, instituted a suit for an account in the Court of the Extra 
Assistant Commissioner at Amritsar. Held that the suit was one to have 
the partnership business wound up, and fell within the terms of section 265 
of the Contract Act, IX of 1872. 

//eZd further, that the Extra Assistant Commissioner had no jurisdiction, 
such a suit being triable only by a Court not inferior to the Court of a District 
Judge; and that, as the principal place of business of the firm was i4 
Calcutta, the Amritsar Courts bad no jurisdiction. 


No. 36. 

Before Lindsay, Plowden and Smyth, JJ, 

THAKUR DAS— (Objector)— APPELLANT. 

Versus 

DYA RAM— (Applicant) —RESPONDENT. 

Case No. 1191 of 1877. 

Act XXVII of \^GQ—Certificate under, foe collection of debts-Rival 
claimant, enquiry into, and adjudication upon, till set up hy,- D. R , the 
eldest son of H. R., deceased, applied for a certificate under Act XXVTI of 
I860, to enable him to collect the debts due to his. deceased father. The 
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application was opposed by T. D. the younger son of IT. R. deceased, who 
claimed a certificate under a will alleged to have been executed by H. R., 
the geruiirenes.s and validity of which was disputed by D. R. T^le Court 
Mudicial Assistants refused to take evidence as to the genuineness and 
validity of the will, and granted a certificate to D. R. as eldest son of 
n. R. deceased, subject to his furnishing security. 


Held by Plowden and Smyth, JJ. (landsay, J. diesenting) that the 
Court was bound to go into the question of the genuineness and validity 
of the will. 

An objector claiming a certificate under Act XXVIT of 1860 under 
a will, is entitled (o have an enquiry into and adjudication upon the title 
which he .‘■ets up. before a <lrcision by the Court as to which claimant 
should get the eertificale. 

SMY’i ir, J. (jifti i* shortly stating tlu‘facts,continued). There 
isnodouht, T think, that it was ncvi'r intended tliat Act XXVII 
Ilf 1 son shouhl he made'list' of as a nu'ans hy which rival clniiuants 

« 

niiglit ohtaiii indiri'ctly an adjudication upon <lisj>ut(‘d (juostions . 
of riglit (M* title to sucieed to the piopia ty of dect'ased ))orsonR. 
'Idu‘ ri’al <d)jc<*t of the .Vet was siiujily to providi* security for per- 
.sous paying debts to the ri'pri'sentativ<‘s uf deceased personsand 
to fa<*ilitate the collection of such debts. b\)r this ]>urpose, the 
Act providi'd tliat no di'htor of a deceased person should bo com- 
polh'd to pay his di'ht to any pca-.son claiming to be the represen¬ 
tative of the deei'ased unless such person i>rodueed a certificate to 
ho obtained in th(‘ manner provit'd in the Act. Where there are 
contending claimants for svich certificate, the Act (stH;tion 3) pro- 
vid('s that tlu* C’ourt shall (hdi'rmine the right to the certifict\te 
ami grant the same accordingly. " Xow, it is ditllcult to see how 
a C'oui't can dotermim* a qm*.stion of right unless it has the facts 
before it on which such determination depends, and when the 
facts are disputed, T think an emjuiry of .sonu' sort (in some cases 
liaving regard to tlu' natuiH* of the proi'i'cding, a very summary 
one may he sutliei(*nt) should be maiU' for the ]nu'pose of ascer¬ 
taining tliem. One learned Jndgo went so far as to si\y in a case 
reported at page 171 of A'olume 11, Suth.Wei'kly Reporter that: 
A Judge who has to make an onler under section J, Act XXA^II 
of 1800, must be as fully .satislieil ami must make as complete an 
('nquiry for the ])urposos of that order as would bo necessary in 
“ respect of any ot her matter which bad to be|>rovedbofoix> liim in a 
“ civil suit or otherwise," However that may be, T think, whena 
special title to tlie certificate is set up against the legal heii*s, and 
such title is impugned hy the heirs, an issue shouldbefixed as to 
the validity of the title, and the |mrties should bo allowed to 
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adduce theii* evidence upon such issue, and the Judge should come 
to a finding upon it. Of course, such finding would not be con¬ 
clusive upon the questioii of title. It would still be open to any 
party to bring a separate suit to establish liis rights. And this 
seems to be the vicM supported by all the cases to which I have 
been able to refer. In a case reported at i)age 4 of 8uth. W. R. 
for 1864, Mis. Ruling.s, it was held that the executor under a will, if 
it be not contested, has an undoubted right to a certificate under 
Act XXVII of 1 860, though he be iu>t the legal heir ; while, if the 
will is contested, the Jiulge should eiirpiire into its validity, and if 
he considers it prove*.!, should give a certificate, leaving the parties 
dissatisfied, to set it aside by a regular suit. Other cases to the 
same effect are repoi te<l at \k 2~) of the .samevolunu' ; IX »Sttth. W. 
R. Mis. 19 ; IVB.L.R. A.C. 149 ; XlSuth.W. K..S8S;and XVIl 
Suth. V . R. 2 m. In the ca.se la.st cited, which was de<*ided by 
Maepherson and Rwarka Nath Mittei*, JJ. the ai^plicant claimed 
under a will. The Jutlge did not decide whether the will was exe¬ 


cuted or not, but gave the certificate to the widow of the deceased 
upon her furnishing security. The Court held that this was not 
the proper Avay of disposing of the matter, and that, as the appli¬ 
cant claimed the certificate by reason of the will, he was entitlefl 
to have the Judge’s decision on the issue raised by- him, and the 
Judge must say whether under the will he has a preferable right. 
The case was accordingly remanded to the Judge for decision on 
that point. 


I have not been able to find any cases where a Judge was 
held to have acted rightly in refusing altogether to go into the 
question of a sjjecial title set \*p by a claimant when such title was 
impugned by the legal heirs. The cases cited by Mr. Rattigan do 
not go to that extent. The case at p. 174 of XVII W. R. merely 
decided that a Court properly exercised its discretion in refusing 
to recall a certificate alre-ady granted because there was an heir 
in a nearer degree to deceased than the person to whom the certi¬ 
ficate had been granted ; and the case in XIII W. R. p. 356 does 
not touch the question now raised. The other case quoted from 
2 Hays Rep. 299, I have not been able to refer to. 


I do not, however, wish to be understood as holding 
that a Court has no discretion as to the person to whom a certi¬ 
ficate should be granted. It has in my opinion a large discretion 
in the matter, but it must be soundly and judicially exercised, 
and I do not consider it can be said to be soexercised when the mate¬ 
rial facts being in dispute, no attempt has been made to ascertain 
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tlicm Dy ciKiniry or by allowing tho parties to adduce evidence. 
I>ut if. after enquiry, the Judge should not be fully satisfied as to 
the g(‘miineness or validity of a will under which a certificate is 
c laimed, 1 think lie would exercise a sound discretion in refusing 
to grant the* certificate to the person elaiining under the will and 
in grantiiig it to the legal heir upon such terms as to security or 
otherwise as might he deemed proper under the circumstances of 
the case. So, where there are joint claimants under the same 
title at feud with each other, 1 think the Court would act wisely 
in granting the eeidificate to <me alone*, for, as they probably would 
7M»t unite* in making a joint <le*mand for the debt or in bringing a 
.suit for it, there would he risk of loss to the estate if the certifi¬ 
cate were granted to them all jointly. So, also, if a doubtful 
ejiu*.stion of law were* rai.se‘d as to the validity of a will, the 
Judge might he ludel to exeieise* a sound diseretieui in gmnting 
tlx* e<*rtiHe‘ate to the* legal he*ir. It was up<»n that principle that 
the decision in ease No. fiO in Pinijnb Rrrord for 1869 was 
])as<'d. 

I think thisai)peal should ho acoept<*d and the ea.so remanded 
to the lower C’ourt with instinietions to frame an issue as to the 
genuiiu*ne*ss and validity e»f the* will, and to ivoeive such relevant 
evitlenee* as tlu* partie*swish to adduce* mi that issue, and there¬ 
upon to de'termine who is hest entitled te» the certificate. Costs 
of this appe*al to he costs in the caiuse. 


No. 41. 

JJtfurt' Itluihay a)ul Smyth, JJ. 

INIUSSAMMAT KAIIIMULNISSA AND HAJT KUTUR- 

V D-D IN—(1 )kkk\dan'i s) —APPELLANTS, 


I 




MAHOMED HCSSATN—(Pi.ai\tikk) RESPONDENT. 

Case Nit. I (IS I of IS77. 

Mnliontcthih Lair IL ^Illation of conjugal rig}it^~-Atiultrry of hus- 
laihl \ iaiaiioa i>f uiarriagc coiitra i. Tn a suit for re*sli(ution of con¬ 
jugal riglil'j, i( was ploadeel (among other grouiulsHhat plaintiff haellosl 
his rights by reason of his ailuUery. //cW that tho fact of plaintiff having 
hael sexual inlcrconrse with prostitutes during the absence of his wife, 
she persistently for years having refused to live with him, was not so 

gross a violation of tho marriage contract as to disentitle plaintiff to the 
custody of his wife. 

Cf. Moonshce Ruzloor Rahim r Shumsonnissa Begum XI .V. L p. 
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Extract from the judgment of Lindsay, J.—Now comejs 
the question whether the wife of the plaintiff may withhold 
herself from him by reason of his acts of zinna, or whoredom, 
committed some years ago. It does not necessarily follow that 
the wife of the plaintiff may withdraw herself from him because 
under an obsolete law, so far as it relates to this country, he would 
or rather might be stoned to death for his acts of whoredom : nor 
does it necessarily follow that he has lost his marital rights 
by reason of those acts under existing circumstances and existing 
law. The Mohamedan law does not declare that a woman has 
the right to withhold herself from her husband by reason of an 
act or acts of zinna or whoredom. It does not give her the right 
of divorce. The husband may divorce the wife, the wife cannot 
divorce the husband, nor is there any procedure liy which she 
can obtain a divorce from him. In the ease of apostacy, she can, 
under the Mahomedan law, claim a separation from him, and she 
is sepaiated from him by or under the arrangement called 

hoJah^ which is made upon terms to which both are assenting 
parties, and operates in law as the divorce of the wife by the 
husband. The Mohamedan matrimonial law, as pointed out by 


the Privy Council in the cas(‘ cited, favours the stronger sex. 



husband can dissolve the tie at will, but the wife cannot of her 


own will sepai-ate herself from him. 

There is no doubt, so far as Mohamedan law is applicable 
to this case, that the plaintiff has the right to the possession of 
this wife, and for an order that she return to cohabitation, for 
there has been no legal cruelty on his part. Had the allegation 
of cruelty been proved, this Court would refuse to send the wife 
back to her husband. Nor is there proof of any gross failure by 
the husband of obligations which the marriage contract imposed 
upon him. Were that the case, there might be grounds for refus¬ 
ing to give him the assistance of the Coui’t. 


Judgment of Smyth, J.—Omitted.. 


No. 47. 

Before Smyth and Elsmie, JJ, 

CHANNU, NAR SINGH AND LABHA—APPELLANTS 

Versus 

I?EVI SINGH, BALWANT SINGH, AND MUSSUMMAT 

BHAGAN—RESPONDENTS. 

Case No. 1762 of. 1877. 

Custom—Adnjption^Bujwa Rajputs of Sialkot District—Constructiim 
of rixDaj4-am—}^ear relative, —B. S, whose father D, S. had been adopted 
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by a collateral O. was adopted by S, D. own brother of D. S. The 
riicaj-i-am of the District ran to the ofiect that “ among Bujwa Rajputs a 
“ proprietor may, having regard to near relationship, adopt a son from 
“ collaterals descended from the same common ancestor, but may not 
“ adopt a person from another caste, or a daughhter’s son, or a sister’s sod 
“ or a son-in-law.” 

It was also found after a local enquiry that no custom existed which would 
render the adoption invalid. 

//e/rf that the proper construction of the 7'iicaj-i-am was not that the 

iif'orest relative be adopted, so as to invalidate the adoption of a re- 

* 

lativc, otherwise eligible. The rule of factum valet would apply; and as 
no other custom existed rendering the adoption invalid, it must be up¬ 
held. 


No- 51- 

Bofore Sitiiffhy J 

(!AN(iA IvAiVl K^VSHIMIHl AliVL— (Pl.mxtiffs)— 

APPELLANTS. 

Versus 

RALLA IVIAL A' JAMEYAT AIAL— (Dkff.ndants) — 

RESPONDENTS. 

Case No. 020 of 1S78. 

Custovi — Alienation—Ancestral house jivoperty—Kbatris of t7ul/«n- 
(hi )\—Fonml that no custom cxislctl restraining the alienation of ances¬ 
tral house properly by Khatris of the town of .TuUundur at tlio instance of 
possible reversioners related in the fifth degree from the alienor. 


No. 53. 

Before Plowden aud Smyth, JJ. 

GOUHAR AND OTHERS— (Defkndants)— APPELLANTS. 

Versus 

FAZLA AND OTPTERS— (Plaintiffs)— RESPONDENTS. 

Case No. 1460 of 1877. 

Occupation of land by person without title.—Erection of Iniildings — 
Delay on por/ of owner in bj'ijujing suit — Acquiescence-Eclief to irAicA 
occupier without title is entitled .— Defendants occupied and erected kotcha 
buildings upon land belonging to the plaintiffs. After a period of 6 or 7 
years plaintiffs sued to eject the defendants from the land. Held that 
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defendants were not entitled to continue in possession of the katcha 
buildings hut were entitled to remove the materials thereof. 


Mere delaj- on the part of an owner of land in suing a person in 
possession without title, wlio erects buildings on the land lie has illegally 
occupied, does not entitle the possessor to be maintained in possession. 
The particular relief to which a possessor so situated is entitled must 
depend upon the circumstances of the case. 


Extract from the .judgment of Plowden, J.—The 
leading case on the equitable right.s of persons occupying 
and building on land owned by another person is the judg¬ 
ment of a Full Benc-h of the High Court of Calcutta in 
the case reported at VI S. II'. 7?., (S. C. Sup. Vol 

II L. R., F. B., 595.) 

The rule laid down in tliat case is that, according to 
tljo u.sagos and customs of the country, buildings and other 
such iinprovornents made on land do not by the mere accident 
of their attacliment to the soil hecoine the property of the 
owner of the soil. If he who makes the improvement is 
not a mere tre.spasser, but is in possession under any hona 
fide title or claim of title, he is entitled either to remove 
the materials, restoring the land to the condition in which 
it was before the improvement was made or to obtain com¬ 
pensation for the value of the building if it is allowed to 
remain for the benefit of the owner of the soil, the option 
of taking the building or allowing the removal of the ma¬ 
terial remaining with the owner of the land in those cases 
ill which the building is not taken down by the builder during 
the continuance of any estate he may possess. 

The case which led to this ruling wuxs one in which 
the person sought to be ejected was in possession of land 
as proprietor and had erected pukka buildings thereon, and 
had claimed a right to i)ull down the buildings and remove 
the materials. 


The ruling, it is to be observed, only defines the right 
of hona fide possessors, and does not treat of the effect of 
acquiescence, or make any distinction between pukka and 
katcha buildings. We notice the case because it furnishes 
a broad general rule, equitable and capable of application in 
many cases, although it does not provide specifically for 
such a case as is now under consideration. It is, however, 


f 
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applicablo to tht* iiresfiit ease to this extent, that the de¬ 
fendants, m>on tlie facts we Hnd, cannot be entitled as of 
right to any better positicni than fxmft fid(> possessors would 
have under the general rule prescribed. 

Mere delay on the part of an owner of land in suing 

a person in possession without title who erects buildings on 

the land he has illegally occupied does not entitle the possessor 

♦ 

to be maintained in possession. This has been very lucidly 
explained by iMi*. Justice Turner in a ruling of the Allahabad 
High Coui’t i*(‘p<irt(*d at p, S*i, /. A, /f., 1 


The ]>ai'ticular relief to which a pf»ssessor so situated 
is entitled, must, we considtu*, depend upon the circumstances 
of the vi\s{\ j'tiri*’ the owner of the land is entitled 

to recover i)ossession and the ciiTumstances must be very 
strong to justify aii i>rdi‘r in faNtuir of the non-proprietor’s 
claim to retain possession \\ ithout the consent of the owner. 
On the other hand, the circumstances must bo very strong 
against th<' jiossesst)!* to j>reclude him from claiming any 
^•ompensation whatever for the improvements he may have 
made, or fi’om being iudcmintied to some extent for his 
outlay. 


In a case reported at III S. IT. 71, where acqviies- 
cenco on the part of the *nvner was not ]>roved, it was 
hehl that lu‘ was entitkal to possessimi of the land against 
th(i defendant, a tresiwisser, the latter being left at libei*ty 
to r(‘mov»‘ the materials of the houst* ; and the defendants 
claim to remai?i in pttssession paying rent was disallowed. 


Tn tin* rase at A^T/ N. IT. /f. 1(11, a deoive for jms- 

s4*ssion was giv(*n tt> a plaintitV who had sttuxl by luul allowetl 

the (h^fendant to construct a buiUling on his, the plaintiffs’ 

land, it being found that the buiUling w*i,s not substantial 

% 

and had not cost much, and that the materials might be I'omoved 
without ditlicultv. 


The tases wo have j\ist cited, taken in connection with 
the general rule, suflice to show tliat, xinder the circumstances 
of the cjvse before us, the defendants are not entitltHl to insist 
\ipon contimiing in imssession of the /‘o/c/ni buildings they have 
erecte<l, while they are entitloil to reuu>ve the materials of these 
buildings, if they he minded to do so. 


^o. 58, PUKtJAB ripcord, 3 878. 


No. 58. 


Before Bloxvden and S^nyth^ JJ. 


ABDUL MAJID— (Defendant)— APPELLANT. 




FAZAL HAQ— (Plaintiff) —RESPONDENT. 


• Case No. 1730 of 1877. 

ChiL Procedure Code {Act VIII of 1859) sections 98 and 376- 
Decree on confession—Renew-Agent, ouUwrihj of, to confess judgment - 
Circumstances nuder which j^rincipal is entitled to relief.■-On 24th 
Februaiy 1877, plaintift* instituted a suitr against defendant to establish 
his right lo the officer of Diwan of the khangah of Miran Sahib at 
Thuska, and to share in the management of the institution. Defendant 
was summoned for 20th March 1877 for settlement of issues. On 7th 
March 1877, before the siinimons was served, defendant’s general 
agent oi niukhtar, Mahomada Shah, appeared and confessed judgment, upon 
which a decree was passed in favour of plaintiff. 

On 29tli March 1877 defendant, through his pleader, applied for 
review of judgment on the grounds that, 1st., The decree on confession 
of judgment had been passed before the date fixed for hearing, and 2nd 
that the confession of judgment had been made without defendant’s con¬ 
sent or authority. The application was rejected on the ground that 
Mahomada Shah's power of attorney gave him power to confess judgment 
and bind defendant. 


Held by Smyth, J., following No. 37, Punjab Record, 1877, that 
defendant was entitled to relief, unless it could be shown that the agent 
was in point of fact expressly or impliedly authorized to make the con¬ 
fession of judgment sought to be impeached. 

Held by Plowden, J., that even if the power of attorney was sufficient 

m itself, and without any further instrument of authorization to confer 

upon the agent authority to confess judgment generally, the defendant 

would be entitled to relief if he could show that the general authoritv 

had in the particular case been exercised in such a manner or witli 

such rc.udts that it -would be unjust to hold him bound by his agent’s 
act. 


Per Plowden, J. Under the Code of Civil Procedure, a decree by 
consent may be set aside by review if the attainment of the ends of 
justice reepure it, and, therefore, that if it appeared that the confession 
of judgment luid been made by the agent under such circTimstances that 
it operated as a fraud upon the defendant, or was made in error or 
acted as a surprise upon him, he would be prima facie entitled to the relief 

sought. 
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No. 60. 

Before Smyth, J. 

KADAR ALT BY HIS]\rOTHP:K AND GUARDIAN 

MUSSAMMAT AMANI KHANUM- (Plaintiff)— 

APPELLANT. 

SIKANDAR ALT it ANOTHER— (Defendants)— 

RESPONDENTS. , 

Case No. 522 of 1878. 

Mahovicdan fxiw—Custom—1 nhcritonce—Sons atid Grandsons—Right 
of representation. —S. A., died leaving him surviving K. A., a son, and two 
grandsons S. and the sons of A. A., who predeceased his father S. A. In 
a suit by K. A. claiming, under Maliomedan Law, Ihe entire estate of S, A. 
deceased. * 

Found that cusloin recognized the right of representation, and therefore, 
that the grandsons were not excluded from inheriting. 


No, 63- 

Before Ploicdcn and Pluntic, JJ- 
SYA I) PI U SHAH—(Pi,.vintikk)—APPELLANT. 

OULAB SHAH AND OTHERS—(DKFKNnAxrs)— 

ri:8ipondents. 

Case No. 1521 of 1877. 

Evidence Act I of 1872, .'nction 65— Public document — Secondary 
evidence other than certijicd copy—Admissibility of—ichen document is 
lost.-‘Held that secondary evidence of a lost public document, other than a 
cerliiied copy, is admissible upon proof of loss or dostrucliou of the original, 
and further proof that no cerliiied copy of the original is available to the 
party seeking toprovo Ihc contents of the original. 

Held further, that vso long as the original is in oxisteuce, no secondary 
evidence other than accrlitied copy is admissible. 

lli.XTHArT FIIOM THE .lUlXJMENT OF PlOWDKN, J.-Ou tllO 

jpiestioii whether the eviilenee mhuittod waA leirullv aduiissiblc 
T eoueui* in holding tluit it was. 

To cxuistruo the provisions of clauses (c) an I if) of section 
Go of the Indian Evidence Act as extending to public doeuuienls, 
which luul hoen lost or tlestr».>yeil, as well as to , existing dooU- 
ineiits, ami excluding all sei’omlary evidence of them, except 
eertilied copies in the former as well as in the latter ease, would 
involve a repugnancy between clause (< ) and clause (e) of the same 
section, which is so general in its terms as to iidmit secondary 
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evidence of any kind of any lost document whether public or 
private. Now any construction involving repugnancy is to be 
rejected in £a^-our of any other wliich tlie language will naturally 
bear. Both provisions will I think have full scope for their opera¬ 
tion, if it be held that secondary evidence of a lost public docu¬ 
ment, other than a certified copy, is admissible upon proof of loss 
or destruction of the original, and further proof that no certified 
copy of the original is available to the person who seeks to prove 
contents of the original, holding at the same time that, so long 
as the original is in existence, no secondary evidence other than 
a certified cojiy is admissible. 


This interpretation is consonant with the law of evidence in 
India as it was applied before the Evidence Act was passed, 
agrees with the English law upon which the Indian Act is 
founded (See I Taylor Ev ; 501 and 505 and cases at 2 Phill. 
203), averts as my learned colleague has pointed out highly 
inconvenient consequences, which might otherwise follow, and is 
not excluded by the structure of the section. 


Judgment of Elsmie. J.—Omitted. 


No 64. 

Before Ploirdeii and Elsmie, JJ, 

MALAAVA MAL AND SOHAAVA MAL—(PLAiyriKPs) - 

APPEEEANTS. 

Versus 

DALA MAE— (Defendant) —RESPONDENT. 

Case No. 1045 of 1877. 

Arl XI of seclion G-Small Cause Court—Jurisdiction -Muccable 

inoperly—Title deeds—Suit for recovery o/.—Plaintiffs sued to recover the 

title deed of a house valued at Us. 250, on the allegation that they had 

purchased the house through the defendant who retained the purchase deed 

against their will. Held that the suit was one to recover moveable property, 

cognisable by a Court of Small Causes, and therefore, that no special 
appeal lay. 


Extuact prom the .judgment op Plowden, .J.—There are 
miinerous ca.ses to show that the tei iiis “ personal ” and “ move¬ 
able ” p,.ojje,.fcy are for the purposes of .section 6 of the Small 
Cause Court Act synonymous terms ; lastly, we find that there 
has been a decision directly on the point, in which a lease was 
held to be moveable property, and a suit for its recovery to 
be cognisable in a Small Cause Court, see Millett’s S. C. Ct. 


Nos. 67 & 69, PUNJAB JiKCOBD, 1876. 


Act, ji. 38, Gopinath and Hurcuiuar Mitter, M, 8'. November 
10th, 1868, 


No 67. 

Befvre Plowden and Elsiniey Jj, 

GANDA MAL— (Plaintiff) —APPELIjANT. 

Versua 

mussammat mehtabo, guardian of bhoua and 

KAKA, MINORS— (Defendants) —RESPONDENTS. 


Case No. 1537 of 1877, 


Court Fees' Act vn of 1870, section 7, clauses V (b) and (d), and 
section 12, clause Jesuit for possession of a share in a joint Khata—Valu¬ 
ation —Appro/.—PlaintiiY sued for possession of 214 kanals 6 marlas of land 
on the allegation that defendants sold it to him for Us. 1,500, gave him 
possession and subsequently dispossessed him. The sale del'd conveyed to 
defendant no spccilic land, but sevcn-liftecnths of Kliati No. 400, which was 
a joint Khata comprising 160 kanals 10 marlas of land, 'I'he Courts below 
rejected the plaint on defendant refusing to tile additional stamps as on a 
suit valued in accordance with section 7, clause V (.61 of the Court Fees’ 
Act, 1870. Plaintiff appealed, insisting on his right to value the suit at 
live times the jumma under section 7, clause V (i/’t, when a preliminary 
objection was taken that the appeal was barred by section 12, clause I. 


Held by the Chief Court that the appeal was not barred, as the question 
was not merely one relating to valuation for the purpose of determining the 
amount of fee chargeable on the plaint, but whether a particular article of 
clause V of section 7 applied to the suit. 

Held further, that the defendants’ prayer really was for possession 
jointly with the defendants of Khata No. 400. with an intcrc^t therein to the 
extent of soven-lifteonlhs, and that the whole Khata being part of an estate 
paying annual revenue to Government and recorded in the Collector's 
register as separately assessed with revenue, within the meaning of clause 
V (5), the value of the suit must be deemed to bo tive times the revenue 
payable on (ho Khata. 


No. 69. 

Before Smyth and Elsmie, JJ. 

MUSSAMMAT RABIA— (Defendant)— APPELLANT. 

MAHOMED BAlvSH .'c OTHERS - (Plaintiffs)— RESPON¬ 
DENTS. 

Case No. 1512 of 1877. 

Mahoincdan Lau-Custom IVcrtrcrs of JalUindhar^lhiughters'^Succcs* 
swn of — Brothers'tons and grandsons-Anctstrol house pn^perty ,—Found 
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that, by the custom among ivcavers of Jallandhar, in the presence of 
daughters, brothers'sons and grandsons are not entitled to succeed to an¬ 
cestral house propert 3 \ 


No. 71. 

Before Blowden, J. 

MUSSAMAT DHAMMI, guardian of her 3 SONS 
BINDU, KANDU and CHANDU— (Plaintiffs)— 

APPELLANTS. • 

Versus 

MEHTAB KHAN and MUSSAMAT MURAD BIBI_ 

(Defendants)— RESPONDENTS. 

Case No. 319 of 1878. 

Muhammadan Lato-Acknmvledgment of son~LegUimalion-Legal 

obstacle to marmage.-T).. aa undivorced woman left her husband K.. who 

was still living, and went and lived continuously with one J. by whom she 
had three cluldren. ® 

//eW, assuming there was a marriage between J. and D.. that D beine 

undivorced, the marriage could not legally have taken place, and that' thert^ 
foie the offspring of the connection, even if the paternity was acknowledged 

legitimated according to Muhammadan Law. 
Civil Judgment No. 13. Punjab Record 1875. distinguished. 

Extract from the judgment of Plowden, J.— The present 
case differs in its circumstances from that reported in No. 13 
Punjab Record 1876, which the Brst Court followed. In that 

case there Avas no legal obstacle to the marriage of the person 
alleged to be the father of the children, whose legitimacy was 

then in question, with the woman who was their mother. 

The appeal is dismissed with costs. 


No. 72. 

' -Re/ore Elsmie, J. 

SIRDAR DIWAN SING. SIRDAR GANDA SING AND 

Khan sing— (Defendants)— APPEDLANTS. 

Ve?'su3 

MUSSAMAT SUBHAN, GUARDIAN OP BURA, MINOR- 

(Plaintiff) —RESPONDENT. 

Case No. 1013 of 1878. 

n;., ^.'‘f‘”l~^<^‘>P^^<”^-Daughter's son~Khatris-Kakri got~Firozpur, 

Khlt”-'' custom ascertained by special enquiry of 

^atiis of the Kakri got, in Mouzah Salibvah. Tahsil Mogah, ZiUah Firozpur, 
tae adoption of a daughter's son is valid. 

Adoption of a brother’s daughtdPs son accordingly upheld 
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No- 73. 

Tit'fnrf !^rnf,fh 

N'CHUA T>A8S^PLATNTTFF. 

? Vr>?/.v 

l^AMAN AND—DEFENDANT. 

Case No. 7 of 1878. 

iiri-nii\i vole Bonn fide holder, “ Coorf.s *.’*—Contract Act IX 
and R. T of R(J)f{i]< \va55 robbed of a currency 

iiou by one N., who brou'.:ht it to Dehli and with the assistance of H., got it 
cashe d by R. N., who passed it for full consideration to M. D. 

1 he Uolitak police traced the note to M. D., sei^ed half of it and gavo it 
in as evidence in the Criminal case against the thief N.; the latter was convict¬ 
ed and by order of the Magistrate the half note was handed over to R. L., 
who subsequently sued before the Judicial Assistant of Rohtak and 
obtained a decree (ex-porte't against M. D., for the other half note, or 
(altcrnativclyi for Rs 100. 

In a suit by M. D., against R. N., from whom he received the note, to 
recover its value, held that M. D. w'as not entitled to recover, ho having 
received full consideration from R. N. 

1 he title of the/u/c liolder, for consideration, of a currency note, 
is not defective by reason of a defect in the title of a previous holder. 

Held further, that the fact of M.D. having been deprived of his note by 
a deeree of the Judicial Assistant of Rohtak did not give him a cause of 
action against R. N., from w'hom he obtained it. 

Els.mik, J- — T niii of opinion tliat the view taken by tlic 
Judge, Small Cause Court, Dehli, on the ]H>ints referred is 
correct. 

Tlic Chief Court Inrs held oti the C'riininal Hevision side, 
Croirn > ersus Gokul, Nos. 83 and 95 of 1878, that *i stolen note 
wlicn it passes into the hand.s of an innocent holder for value 
ceases to be stolen property, see last clause of section 110, Indian 
Penal Co<k‘. 

Siu'lion 108 of the Contract Act is, in my iqdnion, inappli¬ 
cable to the case of coin or Bank notes ]>assed in the course of 
business. rui*rency note may he given in payment of gocnls or 
in e.wlmnge for metal coin, hut it cannot he siiid to he Innight hy 
the persi>n selling tlie goods or supplying metal coin in exchange. 

The ineoini'nienee wmdil he inti>lerahle if the iniUK*ent 
ladder of marked money sluiuUl he held liable to give it \ip on 
j)roof hy a i>rcvious iiossossor that it had been stolen from him at 
some former time. 

This view is I find supported the case quoteil ati>agG368, 
Prinsep’s Proceilure Code, 5th edition, under section 420| 
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Criminal Procedure Code, and by a decision of the Hi^di Court 

Calcutta in the matter of Captain Michell, page 339, Calcutta 
Liaw Report, Volume I. 

No. 75. 

Before Plou'den and Elsmie, JJ. 

GANGA RAM—PLAINTIFF. 

Versus • 

SAIN BASS—DEFENDANT 
Case No. 10 of 18Y8. 

Civil Procedure Code {Act X oi 1877), section 17, explanation l~Tem- 
poiary dialling plaee^Oause of action—Jurisdiction-Small Cause 
. Court S. D. was sued at Amritsar, where he temporarily resided in res¬ 
pect of a cause of action which arose at Ajnala. Held that the Small Cause 
Court at Amritsar had no jurisdiction to entertain the suit. 

A temporary lodging only gives jurisdiction in respect of a cause of 
action arising at the place where the defendant has such a lodging. 

No. 76. 

Before Smij h and Elsmie, JJ. 

^^‘■^HIMUD khan—(Plaixtifj')—APPELLANT 

Versus 

RHAI BALKI8HEN— (Defendant) —RESPONDENT. 

Case No. 1784 of 1874. 

Mortgage-nedemvlxonof, in part-Snit by one skarer,~Iicld that a 
buit will not lie to redeem a share of property mortgaged. 

No 79. 

Before Plowden and EUmie, JJ, 

8HER KHAN— (Plaintiff) —APPELLANT. 

Versus 

PIR BUKSH.— (Defendant)— RESPONDENT. 

Case No. 376 of 1878. 

Punjab Tenancy Act, XXVIII 0/1878 sections ^4. ow n 
rights-Uortgage of-Death o-foc ’ 35-Occupancy 

'mortaance n ^ ^ occupancy tenant untliout heirs-Right of 

°Jj3agec as against proprietor.-Plaintiff, proprietor, sued to recover 

that nl "’itbout heirs two years before suit was brought. Held 

the entitled to a decree, as the interest of the mortgagee in 

gagor 1^®*’ “O longer than that of the niort- 

fntfrlst mortgagor's 
^e the m7t without 

eirs the moitgagees interest ceased with it, even if the mortgage was 
made with the proprietor's knowledge or' was afterwards assented to be 
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No 82. 

Before Smyth and Elsmiey JJ, 
1\ r . V N ( U VI j S ^VI N —Plain t i ff. 


I 


DEPI DAS AND CJOPIND DAS —Defkndants. 

INI EH R CHAND —Plaintiff. 

Vrr.^ns 

DEBT DAS AND GOBIND DAS— Defendants. 

Case No, 3 of 1878. 

Civil Procedure Code {Act X of 1877), sections 20G and 2S7~~Moveahlc 
property Sale of, in cxccutwn of decree—Pitle ocfjuircd by purchaser- Pro¬ 
perty icrongly attached and sold -Remedies of real owner of < 700 ^ 5 .—Whore 
moveable property belonging to A was attached and sold in execution of a 
dcciec against 71, held that A was entitled to sue the auction purchaser 
for the restoration of the specific moveable or for its value. 


The purchaser 0 / moveable property at an execution sale does not 
take an absolutely unimpeachable title to the property and the fact that the 
leal owner may have a remedy by a suit for tlamages against the 
execution creditor for causing the property to bo attached and sold docs 
not debar him from bringing a suit to recover the property itself from 
the auction-purcliascr. 


1879. 

No- 3. 

Before Flowdea and Smyth, JJ. 

T^EHMAT khan and others—(Plaintiffs)—- 

APPELLANTS. 

Versns 

KUTBA AND HTR A— (Defendants) —RESPONDENTS. 

Case No. 1461 of 1877. 

Custom—Kamins—Right of, to sell kothn^ ~ Attempt to sell—Form of 
Jrrrrr.—The general custom of the Punjab is against the powei- of a 
kamin to make a valid transfer of the house in Iiis occupation, but a 
mere attempt to sell does not operate as a forfeiture of the kamin’s 
right to reside in the house while he continues to dwell in the village. 

Where a kamin sells his house, but continues to reside in it, the 
proper decree to pass is, to declare the sale not binding as against the 
proprietors, and that upon the housn being quitted by the kamin or his 
heirs the proprietors will be entitled to possession of the site, while the 
kamin or his representatives or assigns will be entitled to remove the 
materials. 

Special appeal from the order of the Commis-iioner, Rawalpindi 

Division, dated '2nd July 1877. 

Protul Chander Chatterji for appellants. 

Kali Prosouo Roy for re.spondents. 

The judgment of the Chief Court was delivered by_ 

Plowden J.—It appears from the evidence in this case 
that the defendants Kutba, a kamin, or his ancestors have 
been in possession of the house in suit for about 50 years. 
It further appears from the evidence that formerly the custom 
in the village, as elsewhere in the Punjab, lias been against 
the power of a kamin to make a valid transfer of the house 
in his occupation while it appears that in two instances 
recently a sale of this kind has taken effect. 

We do not consider that these two instances are sufficient 
to establish a valid new custom governing the rights of pro- 
prietors.,; and kamins in relation to premises occupied for a 
long period under the old custom, whatever the effect of 
these instances may be in establishing a precedent in regard 
to an occupation of recent occurrence. 


2n 
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There is no dispute that tlie site is owned by the pro¬ 
prietory body and not hy the kaniin, and that the sale does not 
affect the site. 

The only question then is as to the proper decree to be 
made in this case. 

It appears that Kutl>a is still living In the village and in 

the house in dispute hut paying rent, it is siiid, to the pur- 
chasoi’ Mohan Das. 

AVe are not prepared t<i hold that the mere attempt to 

sell the “ kotha ” oi)erates as a forfeiture of Kutha’s right 

to i-eside in it, while he eontinues to dwell in the village, 

and eonsequently we cannot decree to the idaintiffs immediate 
I)osscssi()n even of the site. 

think the decree must he limited to a <leclaration 
that the sale of the kotha is not hin.ling as against the 
l.laintifls, i.roprietors, and that upon the hov.se being quittevl 
hy the defendant Kutha or his heirs, the plaintifls will be 
entitled to possession of tlu' site, while Kutha or his repre¬ 
sentatives or assigns will he entitled to remove the materials. 

Eacli party will hear Ills own costs throughout. 


No. 5. 

Before Smyth and Ebmie, JJ. 

IMAHOIMED ETEOZDTN— (Pl.mntiff) —APPELLANT 


I 




SIRAJDIN— (Dkfkxo.vnt) —RESPONDENT, 

Case No. of 1S78. 

Custom—Adoption — / ithcnttmce—Mahomcdait l^'hors of T^ihon\~ 

Found llmt. no custom exists omonp: the Mnhomodan of Ixihoro 

under which a person adopted or treated as an adopted son, is enUlloil 

as such adopted son to succeed as heir to the estate of his adoptive 
father. 

Speeiaf aj^pcal from the order of the Comm Udoner, Lahore 

I>ivision, dafed 12M Droemln r 1877. 

Protul Chandor Chattorji for appellant. 

Spitta for respondent. 

This suit was brought by jilaintilV to obtoivi vleoroe 

declaratory of his right to sueci'od as heir to the proiierty of 

the late Mahomed Sultan of T..ahore, on the ground that he was 
the adopted son of the doce^isod. 
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Both the lower Courts dismissed the suit,—the first 
Court on the ground that neither by Mahomedan law nor 
by the custom of the class to which Mahomed Sultan be¬ 
longed is adoption recognised as sufficient of itself to confer 
any right of inheritance upon tlie person adopted ; and the 
second Court (the Commissioner) on the ground that under 
Mahomedan law an adopted sou has no peculiar rights 
except such as the adopter may confer upon him, and that “ 

in the present instance Mahomed Sultan did not confer the 

♦ 

light of inheritance upon the yilaintift nor declare him to 
be his heir, and that even if he ever did confer any peculiar 
rights on the plaintiff he had the power to I'evoko such 
rights and discard the plaintiff and confer them upon another, 
as he in fact dicl. 

The Commissioner expressed no opinion as to whether, 
assuming plaintiff to be the adoiited son of Mahomed Sultan, 
there was any custom which would entitle him as adopted 
son to succeed to Mahomed Sultan’s property, and if so 

whether Mahomed ^ Sultan would be prohibited by custom from 

disinheriting him. 

In appeal to the Chief Court it was urged that the 

Courts below erred in applying Mahomedan law to the ease 

when the plaintiff based his right on custom ; that by custom 

the adoption of plaintiff by Mahomed Sultan conferred upon 

him the right to succeed as heir to the Jatter : and that 

Mahomed Sultan had no legal right to disinherit him nor did 
he in point of fact do so. 

The judgment of the Chief Court was delivered by_ 

Smyth J. —We may take the facts as found by the Courts 

to be these :— 

Plaintiff though not in any way related to Mahomed 
Sultan was taken, while still an infant, as an act of charity 
into Mahomed Sultan’s house and was brought up and treated 
by him in all respects as his son. There was no formal 
ceremony of adoption, hut plaintiff was regarded by all includ¬ 
ing Mahomed Sultan himself, as Mahomed Sultan’s adopted 
son. But while ho may thus be .taken to have been adopted 
by Mahomed Sultan in the sense in which adoption is known 
among Mahomedans, Mahomed Sultan never conferred upon 
him any right of inheritance, nor did he ever appoint him 
to he his heir though he employed him as a son in connection 
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witli Jiis contracts and occasionally admitted him to a 

share in .such contracts. Some three or four years before 

Mahomed Sultan’s death plaintiff incurred the grave dis- 

pleasjiro of Mahomed Sultan, in consequence apparently of 

his jnarrying against the latter’s will though some more serious 

cause of displeasure is hinted at in the proceedings. The 

result was that Mahomed Sultan turned plaintiff out of his 

house, had his name erased from documents under which he 

would have taken rights, and treated the defendant, who is 

a .son of Mahomed Sultan’s hrothe.-, with tlu' eonsi.leration which 

luul been previoirsly .shown to plaintiff : no reconciliation was 

effected between plaintiff and Mahomed Sultaji before the 
flcath of the latter. 


Those being the facts, the question for decision is whe¬ 
ther plaintiff is entitled to su .-ceed as heir to the e.stato left 
by Mahomed Sultan. It is admitted by his counsel that 
ho IS not entitled to succeed under Mahomedan law, and the 
question therefore resolves itself into this,—whether among 
the class (r^hars of I.ahore) to which Mahomed Sultan be¬ 
longed, there is a custom under which a person adopted or 
treated as an adopted son in the manner in which plaintiff 
was, is entitled as such adopted son to succeed ns licit- to 
the estate of liis adoptive father. 


The Commissioner should have come to a finding on this 
question, but his omission to do so is of the less consequence 
ns this Court is now competent on second appeal, under section 
581, Act X of 1877 as amended by Section 39, Act XVII 
of 1877, to consider on the evidence whether thei-e is such 
a custom as that contended for by the plaintiff. 


had 

did 


The burden of proving the custom was on him, and ho 
an opp.u-tunity of proving it in the first Court, and he 
in fact adduce evidence to prt)vt» it. 


After carefully considering the evidence which was pro- 
<luce<l by plaintiff on the point, I concur in the conclusion 
arrived at by the first Court, r/;., that plaintiff hits failed to 
prove the existence of the custom alleged. 


Instances were cited to show that adoptions of the 
clnldren of relations were not unknown among Mahomedans 
of T^hore, but there is no sufticient evidence to show that 
by custom such an adoption of itself, and without any ap¬ 
pointment of the adopted son as heir, confei-s a right of 
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inheritance on the adopted son to the same extent and of 
the same nature as the right of inheritance taken by a son 
in the estate of his natural father, or indeed any right of 
inheritance at all. 

It is stated that in some of these cases the so-called 
adopted sons succeeded to the property of their adoptive 
fathers, hut the eirouni.stances under which they .succeeded have 
not boon elucidated. 

In short there is no evidence on which we could hold 
that an adopted son would be entitled to succeed simplj^^ as 
such and independently of the will or appointment of the 
adoptive father. 

The cases referred to of adoptions, such as that of 
plaintifP.s, by childless village land-hoklers conferring a right 
of inheritance on the adopted sons {vide Case No. 5-1- in 
Punjab Record for 1874), are not in point. They are very 
peculiar, and the circumstances of the present case are altogether 
different. As I find that it is not proved that there is any 
custom applicable to the parties under which adoption of 
itself confers any right of inheritance on the adopted son, 
it is unnecessary to consider the further question which, if 
the finding had been otherwise, would have arisen in the 
px’esent case, uiz. whether plaintiff could by custom have been 
disinherited by his adoptive father. 

I consider the plaintiffs suit was rightly dismissed, and 
I would dismiss this appeal with costs. 

Elsmie, J.—Concurred, 


No 9* 

Before Smyth and Elsmie, Jj, 

USSAMMAT JIWANI— (Defendant) —APPELLANT 

Versus 

LALL SINGH— (Plaintiff) —RESPONDENT. 

Case No. 487 of 1878. 


Res judicata — Estoppel .—Oa 24th March 187G B. S. brought a 
suit against J. for custody of J. as his wife, J. denied that she was the wife 
of B. S, and on 19th June 1876 the suit was dismissed on the ground that 
the marriage was not proved. 

On 12th April 1877, L. S. brought a suit against J. for custody of J. 
as his wife. J, denied ’ that she was married to U. S, and alleged that 
she was the w ife of B. S, 
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Held that the fmduig in the former case that the marriage between 
B. S. and J. was not proved, did not estop J. from pleading in the second 

suit that she was married to B. S. at the time she went through a 
form of marriage with E. S.— L. S. not being a party to the former suit 
and the parties to the second suit not being the same as - those to the 
former suit, held that they were not bound by the decision in the former 

Special appeal from the order of the Commissioner, Jallandhar 

Division, dated 2-2nd Deeemher 1877. 

In this wise the Commissioner, w-hile holding that 
Muswimmat Jiwani’.s marriage with the plaintiff, Lall Singh, 
was perfectly illegal, yet upheld the decree of the Assistant 
Commissioner, which awarded the custody of Mussammat 
Jiwam to I>all Singh as his wife. 

On the 24th March 1876, Bhaggat Singh, a minor, 
through his fiitlier Dyalu, hrouf-ht a suit ajjainst Mussam- 
mat Jiwani ami her father Kanhya Singh for the custody 
of Mus.sammat Jiwani as his (Bhaggat Singh’s) wife. Jiwani 
denied that she was married to Bhaggat Singh, and the 
Court, Udi Bam, E.xtra Assistant Commissioner, dismisse<l 

the suit on 19th June 1876 on the ground that the marriage 

was not proved. 

On the 22nd March 1877 Lall Singh brought a charge 

against Bhaggat Singh and Dyala, under .section 498, Indian 

Penal Code, alleging that they had enticed away his wife 
Mussammat Jiwani. 

The charge was dismissed on the lOth April 1877, on 
the ground that the enticing away vvas not proved. 

Two days afterwards, on 12th April 1877, Lall Singh 
brought the present suit against Miissaniinat Jiw'ani and her 
father Kanhya and her relation Mussammat Jassi to obtain 
custody of ISIussammat Jiwani as his wife ; Dyala was subse¬ 
quently added as a defendant. ISrussainmat Jiwani denied 
that she was married to Lall Singh, and alleged that she 

was Bhaggat Singh’s wife at the time when 1^11 Singh alleged 
that lio married her. 

The first Court, the Assistant Commissioner, held that Jiwani’s 

inarriage with Bhaggat Singh was not iu-ovchI, while it was proved 

that she had married I.jvll Singh. The Court accoi-dingly gave Lall 
Singh a decree for lier c\istody. 

In appeal the Commissioner held that a marriage between 
Jiwani and Ijiill Singh had been celebi-atcd with her consent ; 
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“ but,” wrote the Commissioner, “ as I consider there is little 
doubt from the former cases that she was in-eviously married to 
Bhaggat Singh, the second marriage is xJei'fectly illegal. The 
previous marriage was however disallowed by the Extra Assistant 
Commissioner on account of some doubt on the evidence, and 
as appellant [i,e. Jiwanil was defendant in that case and took 
the benefit of the decision she must now accej^t the result. I 
I'e.ject the appeal,” 

From this order Mussammat Jiwani, defendant, appealed to 
the Chief Court. 

The jvidgment of the Chief Court was delivered by— 

Smyth, J. (who after shortly stating the facts as above set 

forth, continued.) 

We consider that the finding in the former ease that the 
marriage between Bhaggat Singh and Jiwani was not proved, does 
not estop Mussammat Jiwani from pleading in the present case 
that in point of fact she was married to Bhaggat Singh at the 
time she wont tlnough a form of marriage with Lall Singli. L*all 
Singh was not a j^arty to the former suit, and therefore as the 
parties to the present suit are not the same as those to the former 
suit they are not bound by the decision in the former suit. It 
was tlierefore competent to the Commissioner, and indeed he was 
bound in the present suit, to consider whether Mussammat Jiwani 
was the wife of Bhaggat Singh under a subsisting valid marriage 
at the time she went through a form of marriage with Ijall Singh- 
If she was, then the marriage with Ball Singh was illegal, and 
Lall Singh would not be entitled to a decree foi- the custody of 
Jiwani as his wife. 

The Commissioner came to a finding that Jiwani was mar¬ 
ried to Bhaggat Singh before she was married to Tiall Singh ; 
and if we could accept that finding as good in point of law, we 
should have no hesitation in accepting this aj^peal and dismiss¬ 
ing Ball Singh’s suit. But we observe that the Commissioner 
arrived at this finding, not on the evidence taken in the present 
case, as lie should have done, but from the former cases. "We 
consider therefore that this appeal must be accepted, and the case 
remanded to the Commissioner for a finding, on legal evidence, as 
to whether Jiwani was Bhaggat Singh’s wife under a subsisting 
valid marriage at the time of her marriage with Tjall Singh, and 
for fresh decision. 

It is of course competent to the Commissioner to direct 
such further enquiry to be made in the case as he may consider 
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necessary. Costs of this case to be costs in the cause and to 
follow the result. 


No- 13. 

Before Plowden and Smyth, JJ. 

UMAR BAKSH—(Dr- fevdant) —APPELLANT. 

Vf^rsns 

FATZULLA— (Plaintiff) —RESPONDENT. 

Case No. 1584 of 1877. 

l>,nfvc,sl,ip-S„i, hy „,c,n(>cr of. for ocrounl of profil. to date of n,it~ 
SuU.^s,^ng partner.,np.-A .nd by a member of .a subsislin. partnership for 

“sr.”.: r'*"" *” """" »“ 

Boynhtr ai.poni .rrom the ortior ,ko Cotnmix.io.tor. AmriU.u 

Division, rjnfed 20^/f Au(juiif 1877. 

Kali Prosono Roy for appellant. 

The facts arc sufficiently stato.l in the .judgment of the Chief 
Oolu't-, wliich M'as delivered bv_^ 

Pr.ownKV, J.-We find that this suit was brought by the 

j.laintiff on November -21st, ISVC apiinst the defendant, on the 

allegatum that lie was partner with the latter in a contract be¬ 
tween him and the E.yecutive Engineer for delivering material 
for the lOth miU' on the Gurdaspur ami Sialkote road. 

1 lie plaint dill not allege either a s'lbsisting or a dissolved 
partnership. Mat the plaiiitifT stat.-il that his cause of action 
aro.se on the l.Sth November. Now that was the date on which a 
previous suit between the present plaintiff and one Kalu against 

the firesent .lefendant relating to the same eonti.ict h.ul been 

nnally disj)osod of. 

Tn that suit the plaintiff distinctly allegrvl that only a ,xm- 

t.on ot the contract had been perfornieil, and that the imrtne.-ship 

still sulisisted b,.tw,>eii him and the defendant for the whole 

inile. The suit was dismissed, on the ground that the two plain- 

I s could not sue the defendant .jointly, and ought to sue 
separately. 

The plaintiff to-day admits before us that his claim is onlv 
for the profits on that portion of the work (about tw.vthiixls) 
which had been completed when he brought this suit, and it was 
eoiitended by the defendant in the first Court, though not in his 
first answer, that the suit of the plaintiff was pieniat,u-e. 

Wo think that tliis suit is virtually a suit by a memlier of a 
ubsisting iiartnership for an acNuint of p.yifits up to date, in 
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wliich the plaiiitifF tU)es iu)t seek a dissolution, and that this suit 
will not therefore lie in the form in which it was brouglit. The 
plaintiff has not in the coui’se of the suit alleged any conduct on 
the defendant's part which would ha\'e entitled him to ask for a 
dissolution by order of the Court, and has not in fact asked for 
such dissolution. 

Under these circumstances we thiiik the only order we can 
pass is to dismiss the present suit. 

It is admitted that the contract for the 49th mile has been 
fully performed on both sides by the defendant and the Execu¬ 
tive Ei^gineer, and the partnershii) between the plaintiff and tlie 
defendant is therefore now at an end. 

The plaintiff is therefore now competent to bring a fresh 
suit against the defendant for an account of the profits of the 
partnership) and for payment of the amount found due to him, on 
taking the accounts from first to last. 


, The appeal is accepted and the suit dismissed, each party to 
bear his own costs throughout. 


No- 16* 

Before Pluwden and Elsmie, JJ. 

ALT KHAN— (Dkfendant)— APPELLANT. 

Versxis 

Malik YAKAN khan— (Plaintiff)— respondent. 

Case No. 281 of 1878. 

Libel — Privilege—Charge of corriqUion against arbitrator by party to 
suit. —Plaintiil' was umpire in a Civil suit to which defendant was a party in 
which defendant filed a petition objecting to the award and imputing corrup¬ 
tion to the plaintiff, and claimed to recover Rs. 3,000 damages for 
defamation. 

4 

Held, that the charge having been preferred in the course of a Civil 
suit to which the defendant was a party the occasion was privileged, and 
that, even if the charge was false and unfounded and made from express 
malice, no action for damages would lie. 


Special appeal from the order of the (Jornmiasiotiers Derajat 

Division^ dated 2>dh October' 1877. 

K ali Prosoiio Roy for appellant. 

The facts of this case are sufficiently stated in the judgment 
of the Chief Court, which was delivered by— 

Extract from the judument of Plowden, J.—The plaintiff 
iu this suit was umpire in a Civil suit to which the defendant 
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was a party. The plaintiff, with the arhitrators, gave in an 
award nn 1.3th October 1B7G, unfa\ourable to the defendant, and 
the award was conftriucd after an inter\al of ten days. 

The defendant appealed to tlie J udicial Assistant, alleging 
that he had presented a petition to the lower Court on October 
14th, objecting to the award, and imputing corruption to the 
umpire, on which no orders had been passed, and which he pro¬ 
duced before the Judicial Assistant, who directed the lower 
Court to emiuire into the charge of corruption. 

llns was done, but the defendant failed to e.stablish it, and 
ins appeal was (iismissed. 

'-ilie present suit was then brought by the plaintiff against 

the defendant foi- Rs. 3,000, damages for defamation in present¬ 
ing to the Judicial Assistant the petition of October 14th. The 
first Court held that the dcfc.ulant had made the imputation of 
corruption maliciously, and decreed Rs. 300 damages, aiul this 
ilccree was upheld on appeal to tlie Commissionei-. 

On special appeal it was contended for the defendant that 

the charge, having been proferred in tlie eourse of a Cii il suit, 

to winch the defendant was a party, the occasion rendered the 

production absolutely privileged : and that eien if the charge 

was false and unfounded and nnulo from e.Npress malice, no 
Uction for woukl Ho. 

AVc think this contention is souiul and must prevail. 

But we cannot pass without observation the fact brought 
to oUi notice in the plaint, and confirmed by u j>erusal of the 
judgment of the Appellate Court in the former suit, that the 
present suit was brought at the'suggestion of that Court. AVo 

think it may safely be inferred that but for the encounigemeut 
afforded to him by a passage in the judgment of the Judicial 
Assistant the present plaintilt would probiibly have taken no 
notice of the defendants imputation, and would certainly not 
have brought a suit for damages laid at the absurd and cxtnv 

vagant amount of Its. ibOOO. 

The Judge s observations which ho directed the Tahsildar to 
communicate to the umpire, the }>resent plaintiff, were piuvly 
gratuitous, and calculated to i)roiluco the mischievous eonse- 
iiucnces which they have in fact produced. Persons who feel 
genuinely aggrieved by serious imputations cast uinm their 
chaiactei, are as a rule ready enough to seek I'oih'ess witlumt 
being encouraged to do si> : aiul Judicial officers should eaix'fully 
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guard against recording in their judgments observations which 
are apt to be understood as directions to institute proceedings 
for damages for defamation and as conveying an assurance of 
probable success. 


No. 19. 

Before Plowden and Smyth, JJ. 

MOSATjLI KHAN— (Plaintiff)— appellant. 

Versus 

HABIB KHAN ANT> NAJIBULLA— (Defendants)- 

RESPONDENTS. 

Case No. 310 of 1878. 

Damages —Suit for - False and malicious report—Absence of reasonable 
and probable cause .—Plaintiff sued to recover from defendants Rs. 320 
damages, on the allegation that defendants had falsely and maliciously 
reported to the Police authorities that he, plaintiff, had poisoned his step¬ 
son, in order to get his land. //eZd that, to entitle plaintiff to a decree for 
damages, it was incumbent on him to prove that the report was made by the. 
defendants and was false in fact, that the defendants were actuated b5' 
malice, and that the report was made without any reasonable or probable 
cause for so doing 

It is not sufficient to prove malice. It is essential to. success of such 
an action that the plaintiff should also prove the absence of anj’’ reasonable 
or probable cause for making the-imputation complained of. 

liegular a/ppeal from the order of the Civil Judge, Peshawar 

Division, dated \^th yovember 1877. 

Kali Prosono Roy for respondents. 

The facts of this case are fully stated in the following judg 
meiit delivered hy— 

Extiiact puoM' tue .judgment of Plowden; J".—This' is 
a suit for damages, the firi^ defendant being Ala Lambardar of ‘ 
the village of Pushte Khara Bala near Peshawar, and the father 
of the second. 


The plaintiff’s case is, that in December l87(j the defendants 
falsely and maliciously reported to the Police authorities at 
Peshawar that he, the plaintiff, had poisoned his step-son Abdul 
Rahman, a child of 4 or 5 years of age, in order to get hi.s land, 


and that the first defendant reiterated the charge against the 
plaintiff to the District Superintendent of Police. 
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'ihe clefeiidants denied having made any report to the Police 

except this, that Habib Khan, on being summoned by the Police 

<*rticer, stated that it was rumoured that the plaintiff had poi¬ 
soned his step-son. 

The first Court upon the evidence produced by the parties, 
and the Police records of the proceedings taken upon the re¬ 
port that Abdul Rahman had been poisoned (which seems to 
have been admitted in evidence without objection), and after 
Itself holding a local enquiry, found that the defendants did 
report as alleged by the plaintiff, that there was no probable 
ground for the imputation made, and that it was made malicious¬ 
ly, and not merely in fulfilment of the duty imposed by law 
and awarded Rs. 150 as damages. Upon appeal, the Civil 
J udge held that there was a good deal of evidence to show that 
a rumour was prevalent in the village to the effect that the boy 
was iioisoned ; that it was not cleiirly jiroved that he was not ; 
that there was nothing to show that the rumour was started by 
the defendants, and it was not satisfactorily found that the 
repoi t was due to malice, it being the duty of Habib Khan to 
leport 1 ‘umours of the kind. 

The plaintiff appeals to this Court, and on this appeal we 

arc at liberty to consider the evidence and dmw our own 
inferences from it. 

Before examining the evidence it will be convenient to con¬ 
sider the i>osition of the parties to this proceeding, in respect 
to proof. 


The action closely resembles an action for damages for a 
malicious prosecution as well as an action for defamation ; and 
it lies in my opinion, upon the plaintiff in a case of the kind 
before us to prove that the defamatory report was made by 
the defendant, and was false in fact ; that the defendant was 
actuated by malice ; and that he made the i-cport M-ithout any 
reasonable or probable cause for so doing (see liaboo Gunue.^h 


Dull Sbiijh V. Mugncc Jiam Vkoudhry, 17 S. W. R., 283, 

P. C.). It is not sufficient to prove that the defendants were 
actuated b>- malice : it is essential to the suecess of the action 
that the plaintiff should also pro\e the al>sence of anv reason¬ 
able or probable cause for making the imputation complaincil of, 
and it lies upon the plaintiff at the outset to give at least prima 
facie proof of the absence of such cause. 
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No. 25. 

Before Blowden and Elsmie, JJ. 

HONDA MAL— (Defendant) —APPELLANT. 

Versus 

MUHAMMAD BAKSH— (Plaintiff) —REvSPONDENT. 

Case No. 138 of 1878. 

Contract Act IX of 1872, Section 74— Penalty-—Liquidated damages — 
Agreement to pay higher rate of interest in default of payment of principal 
on due date. —M. B executed two mortgage bonds in favour of II. M 
stipulating to pay interest at Re. 1-4-0 per cent, per mensem for two years, 
and after that period at Rs. 2-8-0 per cent. Held, that the contract to pay 
interest at the double rate in default after two years was a valid contract, and 
H. M. was entitled to claim interest at Rs. 2-8-0 per cent under it. 

An agreement to pay a double rate of interest in default of repayment 
of the loan by a given date is not in the nature of a penalty, but of liquidated 
damages, and one to which effect ought to be given as being the agreement 
of the parties. 


No. 34. 

Before Blowden, J. 

ALA SINGH, son of Slier Singh and MUSSAMAT KAHNO, 
widow of Jamiat Singh and present wife of Ala Singh,— 

(Defendants) —APPELLANTS. 

Versus 

LEHNA SINGH AND HARDITTA, sons of Dil Singh— 

(Plaintiffs) —RESPONDENTS. 

Case No. 1599 of 1878. 

Custom—Jats — Inheritance—Pagvand—Chundavand. —Found that Chun- 
davand was not the customary rule of succession among Jats of Mouzah 
Kolaran, Tahsil Rupar, District Araballa, and neighbouriug villages. 

Beqxdar appeal from the order of the Commissioner and Supe¬ 
rintendent, Amhalla Division, dated 30fA July 1878. 

T-his was a suit, for possession of land situate in Mouzah 
K-oIaran, Tahsil Rupar, District Amballa. 

The appeal to the Chief Court was rejected at a preliminary 
hearing by the following order of :— 

Plowden, J .—After pei'using the evidence, which is con¬ 
flicting, I am of opinion that it is not proved that the custom of 
Chamdavamd prevails either among the Jats of the neighbour- 
ing villages or in the family of the parties. I concur in the 
Commissioner's view that the presumption is in favour of 
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J ‘„!,Hricl that the manner in which the land of 8her Sinyli 

the ancestor, has been divided ami held, favours the 

view that Pagvand and not Chundavund is the rule of iiiheri- 
tanci*. 

% 

Ihe appeal is dismissed. 


No. 35. 

« 

Before Srnyth and Elsmie, JJ. 

KAhr DHAN, GATtDENETl—PLAINTIFF. 

1 ri'stis 

MK8. CUT.BAR J)—DEFKN I)ANT. 

Case No. 14 of 

. .. -l'-'. ’J’ “/ISel -M.rne,l 

se,,ara,rpro,.e,nj-ro„l,ac, enlered h,„. in.tM ngah,., mei'nV,/ 

,r.„nn„ - PL.ntilV sued ,o n.oovc,' from delond.-uit. a mar.iod wom.au liviuo 

Itpail from her husbaud, wages due lor G months. It did not appear that 

the .lefendant hail separate property. Hehl therefore that the case was not 

one coming within the provisions of Act Ill of 1871. and that being so. that 

the defendant was not liable upon the contract which she purported to make 
M ith the plaintilT. 

Smyth. J.— It is not necessary to decide in this case 

whether the husband is liable, as the suit is not brought against 
him. 

'I’he iiuostion for decision is wdiether the wife is, under the 

l ircumstances stated, liable at the suit of the plaintiff to pay 

the sum claimed. It appears that she has no .separate property 

and therefore the ease is not one coming within the pi-ovisions 

of Act 111 of 1871. That being so, I consider that she is not 

liabh' uiKin the contract wliich she purporterl to make with the 
plaintirt’. 

Ki„smik, J..— Concurred. 


No. 39. 

liefore PhnrtJeUy J, 

HI Id)lT —(Pi.aixtiff)— --.fVPPKLLANT. 

SOBIIA —(Dkfkndant)— RESPONDENQ'. 

C^ase No. 1482 of 1878. 

1870. Sch. 7. No.,. .r-Appheuien for 

rri icir p,ese„u-<l after 89d, .l.ur-Liwitatiou Act, XV o/1877, teofioa 5 -On 

29th October 1878 defendant’s appeal was ,ejected. On 28th Jam.arv 1879 
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appliralion for review was filed on half sfamp, under Art iele-i. Sch T of the 
Court Fees* Act. VII of 1870, the defemlanfs pleader claiming the benefit 

of Section 5 of the Limitation Act, XV of 1877, the last day allowed under 

the Court Fees' Act having fallen on a holiday, and the petition having 
been p.esented on the re-opening of the Court. Held, that the provisions of 
Section 5 of the Limitation Act could not be applied to extend the period 
xed in the Court Pees* Act. and ,the application having been presented 
after the 89 days allowed under Article 1, was liable to the full stamp fee 

This case was referred on a question of stamp to Plowden, 
in the following note by the_ 

Deputy Jieai.tror.~Th\^ is an application for review of tin- 
order of Mr. Justice Ploivden, dated L>9tli October 1878, reject- 
ing the defendant’s appeal to this Court. 

The application wa.s this day (28th January 1 8 79) pre.sented 
hy Mr. Ludlam, pleader for tlie defendant, and is within time 

(t.^. 90 day.s) under the Limitation Act, 1877. But the appli¬ 
cation having been pre.sented after 89 days, within the meaning 

of the Court Fees’ Act 1870, is liable, I think, to the full ad- 
valorem fee under Article 4, Schedule I. 

If presented on the 89th day the half stamp fee filed would 
have been sufficient. Mr. Ludlam contends that as the 89th day 
fell on a day when the CQ.urt was closed, he is entitled to pre¬ 
sent the apphcation as filed on the 89th day, under Section 5 

- of the Limitation Act, XV of 1877, on (he day that the Court 

re-opens, 

I do not think however that the provisions of the Limita- 

tion Act apply to the question which arises luuler- the Court 
Fees’ Act, 

The following order was I'ecorded hy _ 

PbowDEN, J.—I am of opinion that the provisions of Sec¬ 
tion 5 of the Limitation Act cannot he applied to extend the 

period fixed in the Court Fees’ Act for the presentation of an 
application for review on pajnnent of half fees. The language 
of Article 4 of Schedule I of the Court Fees’ Act is quite plain 
aud Hnambiguou.s, and the only question to be determined under 
>t IS, whether the particular application is or is not presented 
. efore the nineteenth day from the decree. In this case tlie 
ecree is of October 29th, and therefore more than 89 days 
have elapsed up to to-day, the date of presentation. 

The full fee must therefore be paid. 
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No 43 

Before Plowden avd Sinyth^ JJ. 

MAJJA STNGH et (J OTH KKS—(Plaintiffs)— 

APPELL.ANT8. 

Versufi 

HAM 8TNGH— (Defendant) —RESPONDENT. 

Case No. 494 of 187S. 

Cnatoni—Jats of Amritsar District—Quasi adoption according to 
Punjab custom—Right of suck adopted son to inherit property in his 
natural family. —K. S., an only son, was adopted by his uncle according 
to the Punjab custom, that is, appointed to be his heir, and succeeded 
to the land of the latter. Held, that he was not thereby deprived of his 
right of inheritance in his natural family in the absence of proof of custom 
to that e(Yect; and found, that no such, custom was proved. 


No. 44. 

Before Smyth and Ehmie, JJ. 

HI HA GLTARDIAN OF JANGT, MINOR— (Plaintiff) — 

APPELLANT. 

MULA AND OTHERS— (Defendants) —RESPONDENTS. 

Ciise No. 1785 of 1877. 

Custom —Dakot Brahmins of Rupar—Succession -Daughter s son,— 
round tlial, by the custom of Ilie Dakot Brabmins of Rupar, a daughter's 
son cannot inherit to tlie exclusion of near collaterals—(cousins and 
nej>hews'. 

Sjwria/ (t)ipr<d from the order of the Comm\4*sioaery Amhatta 

Bivisiotiy dftted 29//d Anyttsf 1877. 

Tho facts of this case arc fully stntcnl in the following 

jiulgnu'uts— 

PjLsmik, J.—This enso was instituted on tho 24th Novciu- 
hor 187:1 hy pluintiti; who clainunl tlio house in virtue of 
an alleged ailoption by his maternal grandmother Mussammat 
Summan, wiilow of Ratna. The claim was dismissiHl by the 
Tahsildar of Rupar on the :Ust March 1874, on the ground 
that Mussammat Summan neither adopUnl the idaintiff nor 
laid tlu‘ h‘gal powei* to adoj>t him. This decision wa-s upheld 
<»n review by orihu* datd'd April :lOtb, 18dO. 

On appeal the Deputy C\»mmissioner agm'd with the 
'I'ahsildar in his liiulings in regixixl to tlie a<loj»tion, but 
held that the real issue was whether daughtei*s ctadil sucotHnl 
to their fathei*’s estate in preference to nepliews. After a 
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reiiuuKl, the Depvity Coniiuissioner, lioUlin^; that there was no 
satisfaetory proof that custom sliould i^overu the case, ^ca\'c 
the plaintiff', i. Ratna’s daughter's sow, a decree. This was ou 

the 22nd July 1875. 


Thereafter the Additional Commissioner on appeal main¬ 
tained the order of the Deputy Commissioner, but the Chief 
Court remanded the case for full enquiry as to the custom. 
After elaborate investigation the plaintiff’s claim has been 
dismissed, on the ground that sufficient proof has been ad¬ 
duced to show that a daughter’s son, amongst the class of 
lU-ahmins to wliich the parties belong, cannot inherit in the 
IJi’esence of near collaterals. I am of o])inion that the order 
of the Commissioner is well supported by the evidence, and T 
would dismiss the appeal. 


Judgment of Sm^^h, J.—Omitted. 


No. 45. 

Before Ploxcden and Smyth, JJ, 

XALA AND BAGA —(Plaintiffs)— APPELLANTS. 

Versus 

VILAYAT— (Defendant)— RESPONDENT. 


Case No. 1302 of 1877. 

Qes-judicota—Suit for possession —Pica as to occitpanc}j rights-- 
Reference to separate suit to establish occupancy rights. —V. sued K. and 
B. for possession of certain land; K. and B. pleaded as an answer to 
that suit that they were tenants with rights of occupancy. V’s claim to 
possession was decreed, and K. and B. directed to bring a separate suit 
to establish their occupancy rights, whereupon they instituted the present 
suit. Held, that the decree for possession in the former suit, though 
erroneously ignoring the defence of K. and B. on the ground of occupancy 
right and leaving the question of their status undetermined, was a bar to 

the second suit. 

% 

Special appeal from the order of the Commissioner, Amritsar 

Division, dated 23rrf July 1877. 


The judgment of the Chief Court w'as delivered by— 

Plowden, J. —It ajqjeais that in the former suit the pre¬ 
sent plaintiffs, then defendants, pleaded their right as occupancy 
tenants as an answer to the then plaintiffs ,* now defendants 
claim for possession. 'J’he Coui't, in its judgment dated D<'- 
cember 13th, 1876, directed the then defendants h* bring a 
separate suit to establish their occupancy rights, which they 
promptly did by instituting this suit within two months’ 


an,I bof.ae tl.o plaintiff lunl taken possession of tl.e 

land. 

Now it is pe.fectly plain, that if tl.c defendants ),ad 

eppealed on the date .when tliey institnted the present stn't, 

-nd had .ns,St,-I the ,,„estion of tl.eir states l^iug 

deternnned in the fo..,ne,- snit, thei.- appeal nn.st have snceeeded. 

^ >id ,t wo„l,l h,. a grievions hardship to tJ.e.n if Iwth the 

P. es,.nt s.nt w,..-,. ,lis,nisse,l on th,. g.ound of “ res-judieata," 

they w,.,-,. also to H„,l an appeal .vjeeted f.o.n the .leeree 
in the toiiner snit as l,ai ie,l hy tini,-. 

.aken'^ti.H" 7""'"' 

1 Itiiit.j, and that the de,-iee for possession in the 

gZ.'Tl 1 -sly ignoi ing their defence on the 

t, < un,l o ocenpaney .-ight an,I leaving the „uestion of their 
•status undeternnnetl, is a ha,- to the p.esent suit. 

Ih.t having ..,.gg,.,l to the fa.-t that the plaintiffs base 
.ein nnsled by tl.e. C'ou.-t whi.-h .leei.led the fonner ease 
...to adopt.tig tins erroneous p.-oeedu.e, and that they have 
oier s.ne,. been .i.hgently p.-oseeuting their .-ights, wc afe 
of op.n.on that th.-y .satisfaeto.ily account for the delay 

... pn..senting an app.a.l against the dec.ee of nece.nber 1 :Uh, 

. d tlu-y shonl.l p,.es,.n, „„ appeal again.st that de,-,ee to 

I hi* C nt apprnl. 

A\-ith these ohserrations „e .lis.niss this appeal. Kaeh 
paity will hear- his own ,-osts. , 


No. 46 

Before riowden and Smyth, J,1. 

I'l UA D— ( Pj.a ixTi FF)—APPELLANT. 

Versus 

BHAG .slVGH .y OTHEPS-(Defkndants)- 

HKS|>C)XI>KXTs. 

Ciisr X(L KS7(;, 

Vre-vmptun^-Omissiou to oirr no/ict' of <nt.> 

«... ,./o„„„ u. . 'ZZTT'"'] 

t>tl»crs. residents of .Shah Ainvd ..i.i m * ***** 

Jlouzah iMu-uka, which (hey <Ud not p’oi-sonallv eul,ivL‘ 

h. -n.- P.-..po,-.y w..s ..,o..,gage. half K. S, a.al 

s -....I S S tv i el ' ‘ .‘"‘I iwo-.hir.ls of the wclUol.l to K 

Au-nst The witnesses to the decil tw. i. , on .^lu 

villages ^o.,e of tl„a„ J. K. bci,,.. tig. Mnkhl u "*7'^'"'7'''' 

oinio iig .univl.la, of 11,0 vendors),and were 
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also witnesses to the registration. 


The reniaiiiiiig thini share in the well 


was sold by deed in Jxily 1S74, and registered the same da^’^, the Avit- 
nesses both to the deed and registration being J. K. and a stranger from 
another nllage. 


The yearly papers of 1872 showed as cultivators K. and A., and 
K. C. son' of J). D,, and for succeeding years K. and A. K. C. lost pos¬ 
session in 1872, and K. and A. from that time paid rent to defendants. 
No visible change of possession took place, except that K. C. ceased to 
cultivate if indeed he ever actually did cultivate, Iiimself. 


Plaintiff did not become aAvare of either sale until Dakhil kharij took 
place, in Janxiary 1876, Avhereupon he instituted the present suit. 

Held that, on the above facts, it was not shown that the plaintiff was 
kept from knoAvledge of his right to sue by means of fraud within the 
meaning of section 19 of'the Umitation Act. IX of 1871, and, therefore, 
that the suit was barred. 


When a sale of land subject to the right of pre-emption is made 
without previous notice to the pre-emptor, if the ven lor and vendee 
intentionally conceal the fact of sale, the pre-emptor is kept from t»ie 
knowledge of his right to sue by a fraud, of which the vendor and vendee are 
alike guilty; but the mere omission by a vendor to give due notice to a 

pre-emptor of a proposed sale is not a fraud, even if the omission is 

Intentional. # 


Regxtlar appeftf front the order of the Conim\s>iionto\ Hatvafphfdl 

Divlfiion, dated '2\ih Anyust 187G. 

Jl-attigiiii fur appellant. 

Spitta for rospomlents. 

The following judgineuts were delivered :— 

Plowi>kn, j. —The Hr.st question on this appeal is, Avhen 
did the purchasers get actual possession of the property in 

suit ? Upon the evidence recorded before and after the Court’s 

order of remand, I think it is clear that the purchasers 

took such possession as the circumstances permitted about 
the time of each sale, that is, of the execution of each of 

the deeds of sale in 1872 and 1874. It appears that prior 

to the sale in 1872, half the well and land in suit was in 
mortgage to Kahn Singh, and half to one Debi Dass, and 
was cultivated by tenants. The yearly papers of 1872 sIioav 

as cultivators of the Paccawala well Ivhwa.ja and Yarra and 
Kishen Ohaiid, .son of Ucbi Da.ss, and for .succeedijig years 
Khwaja and Yarra. Kisheii Chand and Jiis brother admit 
having been redeemed, and having lost possession about 1872, 
and Ala Yar and Khwaja state tluit they from that time 
paid rent to the Khatries, the defendants. Under these cir- 
uuistauces, I think it must be held that the Khatries ha^ e 
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had possession of tlie whole land comprised in each deed, 
since about the date of its execution. 

On this view tlie suit is out of time as to both portions 
or tile well sold. 

I think the evidence al.so .shows that the plaintiff did 
not become aware of either .sale before the Dahhil kharij 
proceedings in January 1876. The evidence as to his pre¬ 
vious knowledge of the sale is not trustworthy, and does not 
seem to have been accepted as true in any Court. 

Then th<> question is, the suit being prhaa ./hetV barred 

hy huntation, whether the plaintiff is entitled to the benefit of 

sootiou 19 of the Limitation Act of 1871 ? 

Tt has been argued for the plaintiff that the fact of the 
side was ilesignedly concealed hy the parties to it,' and that 

n.s IS a fraud within the meaning of section 19 of the Act, 

and that time only runs from tlie date ' when the plaintiff 
heeaine aware of the fraud, which was when he knew of the sale 
in eonsequenee of the application for DakhH khnrij. 

Tt mu.st T tliink he held that when a. .sale of land .sul>- 

•l.s t to the- right of i-re-emption is made without previous 

notice to the pre-emptor.s, if the vendor and vendee inteutionallv 

.•oneeal the fact of .sale, the pre-emptor is kept from th'e 

hiiowle-lge of his right to .sue hy a fraud, of which the 
\cn<lor Jind ^ arc ulikt* 

The question is whether there was in the p.-esent ease 
aii> industriou.s and artful eoneeahiient of the fact of .side. I find 

tlio tacts to 1)0 as follows ;_ 

1 lio vendors aro I’csidi'iif ^ 

icsuuiits ot another villairo ami dlrl 

not personally cultivate the well and land in suit.’ In 1872 

t ie who e property was under mortgage : half to Kahn Singh, 

defendant, and halt to Dehi Ihi.ss. Some arrangement was 

m.u ( " nei Delii Da.ss was redeemed, and two-thiixls of 

tli(> well was sold to Sewa Ningh and Kahn Singh. 

A .lee.l was execute,I on August 2.5rd and ix^gisteved on 

■ ...,u„J. 

S lang., villages, on., of tl...... being .1 ihan Khan, the Mukhtar 

...... 

] •* "*L)c^scs both to the dot'd 

and the rc^xKsfration wcrcJih-io ICl..., i it'not'd 

Khan and a stmiiijtH' 



233 


No. 46. PUNJAB RECORD, 1879. 


another village. The purchase raoiu'y on the first sale was 
Rs. 800, and on the second Rs. 475, and tliese are found 
to be fair prices for the lands sold. As to possession, no 
visible change took place, except, as it seems, that Kishen 
Chand, son of Debi Dass, ceased to cultivate, but it is not I 
think quite clear that he did actually cultivate any portion 
of the land of the well. No application for Dnkhi! kharij 
was made till January 1876, when it was made by the sons 
of Sewa Singh, who had died between 1872 and 1874, and 
Kahn Singh. The right of pre-em]jtion was with the Ijam- 
bardars of the village, in preference to the vendees, who 
were however landowners in the village by puiehase. 

Now upon these facts I am not prepared to hold 
that there has been a deliberate concealment of the fact of 
sale. It is impossible upon the evidence to say whether the 
fact of sale was generally known or not in the village, 
though I think it is most probable that it was made known 
to the cultivators of the land, and to the sons of Debi Dass. 
However that may be, I do not think the facts necessarily 
lead to the inference that there was a design to keep the 
pre-emptors in the dark. The point most strongly uiged for 
the plaintift was the long delay in instituting the Dakhil kharij 
proceedings. 

But the delay was not so great as at first sight it appears, 
and may I think be reasonably accounted for. The first purchase 
only extended to two-thirds of the well, and the whole of the 
purchase Avas not complete until 1874. Moreover there occurred 
in the interval the death of £>ewa Singh, not to mention the fact 
that it would be more convenient to have the Dakhil kharij 
proceedings founded on both deeds, instituted and disposed of 
together, and that the vendees lived in another village. 

Add to this that there was no particular object in getting 
Dakhil kharij. The purchasers had possession in fact, and no 
one disputed their X’ight to the lu’ofits of the land they had 
purchased. 

The delay which is actually to be accounted for is reduced b 5 ' 
the above consideration to the period between July 1874 and 
January 1876, a period of some 18 months. 

An instance recently came before this Court in which no 
application for Dakhil kharij was made for 6 years (No. 37 
of 1878), and the Commissioner observed that “the rural 
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“ . lasses frequently omit to get BaAhi/ kharij owing to the 
‘■trouble and bother it entails.” T think under the cir- 
.umstances the delay is but weak evidence of a design to 
lonceaj the fact of sale. It is as reasonably explained by 

apathy on the part of the purchasers, and their being content 

to get Dnkhil khnrii when most convenient to themselves 

and the vendors, as by an intention to keep the pre-einptor 
in the dai*k. 

It is also a circumstance in favour of the purchasers that 
the price was a fair and not a fictitious price. Ag,vin, there 
•s no proof of ill-will on the part of the vendors, the Syads. 
towards the pre-emptors, who were their co-religionists, while 
the purchasers were Hindus. The circumshince ,is to the 
witnesses to the deeds being strangers to the \ullage, has 
weight only so far as it relates in each instance to the second 
witness, there being nothing extraordinary in their, vendors’ 
Mukhtar signing on the vendee’s behalf. As to the other 
w itness, the deed not being between jiarties residing in the 
village where the proia-rty was situate, or shown to have been 
. xecuted there, little weight can be attached to the fact that 
the second witne.ss was not a resident of that village, ^ks 
to there being no eliange of laissession, it has been shown 
that there could be no visible change in the oi-dinary course 
(the piireliascrs not wishing to cultiMite in jici-son) unless 
l.y turning out the .sons of l>ebi D«ss, if they were in cul¬ 
tivating ixissessioii, and if they were this was done. Upon 
the whole then 1 think the plaintitt' has failed to prevc any 
deliberate concealment of the fact of sale by the defendants. 
All that has been found being I think that no active steps 
were taken to notify the fact until some time after the 
second sale. This does not in my opinion amount to keep¬ 
ing from the pre-emptor the knowledge of his right to sue 
by means of frand. 

But it was further argued that the wilful omission of 
the vendor to gi\e the i>re-einptor due notice of tlie intention 
lo sell was itself a fraudulent concealment fivni the plaintiff 
of the right to sue. I am unable to assent to this preinisition. 

'I’he mere omission to make, the offer, if it involves any 
thing fraudulent at all, is a substantixe fmud in it.se«lf, anil 
hot a fraudulent eoncealment of the right to sue. Tt ' con¬ 
stitutes a cause of action, and is not a eoneealmeut of tho 
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nght to SIR., 1 do not think the mere omission by a vendor 

o give due notice to a prc-ernptor of a proposed sale is a 

mud even it the omission is intentional. It is a breach 

of a legal obligation on his part, pnssibly injiiriou.s, an,l .so 

far wrongful, but unattended by other eireumstance.s, ft. is 

not in my opinion fraudulent. And, certainly, I am unable 

o comprehend how an omi.ssion to do an act constitutes a 

imiidulent concealment of a right to sue which .spring.s from 

le omission, and i.s founded upon it. There is nothing to 

conceal, until the oiiiission is complete. 

In eases of the kind before us, when the lendee is 

sued . 1 . order to obtain a transfer from him to the plaintiff 

O the property sold, and the plaintiff seeks to avail him.self 
Of see mn 19 of Act IX of 1.71, the gist of the plaintiff’s 
contention must necessarily be, as it appears to me, not 
teiely that the vendor made him no offer, but that he has 

seff” dT. t'i '' knowledge of the sale him¬ 

self, and that by conduet which amounts to fraud. 

In the present case the plaintiff has in my opinion 
ailed to e.stablish that the vendee by means of fraud kep; 

Inni from the knowledge of his right to sue, and this present 
action IS eon.seipiently in my opinion out of time. 

1 "ould accordingly dismiss the appeal « ith costs, 

‘SsiVTn, J.—I entirel.v concur. 


-appellants. 

respondents. 


No- 48 

Before Smyth J. 

BHANA, &c. (27 persons)—(D efendants) 

BALANDA and .JALAL-(Peaintiffs)- 

Case No. 1166 of 1878. 

hn Macln.ara unU 

riubcintcaia—Kishtxbanna custom •Ppita;.! i i u i 

Moiina Gholani Hoseimvala. on the Firo.pur' .side o the Sutlei 

thrown np in a recognizable form before Monza M ' 

side of die deep stiWin, which the X iircHimerr ‘"l' 
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No. 50. 

Before Plowden and Smyth^ JJ. 

ATAK SINGH —(Plaintiff) —APPELiLiANT. 

GUKAN DTTTA—(Defendant)~KESPONDENT. 


Case No. 46 of 1878. 

Qustovi — Adoption —DaufjhtPrs son- Knlnls of Jhaiidiala, Aynritsar 
iJislricl .— Fotniil that, l>y the custom among Kalals of Jliandiala in the 
Amritsar District, the adoption of a daughter's son is valid. 

Rryidar frtnn tko order of the Ooninnssitnier^ Amritsar 

Division^ dated ftfh Xox^ember 1877. 


This ca.so was remanded for further enquiry bj’ tlie Chief 
C’ourt. The ordt'r of remand was delivered by 

Smyth, J, — We consider that there should be a local en- 
(juiry in this case tnade by a respectable resident of Jliandiala, 
or the neighbourhood. The parties before us agree to the 
appointment of Melu liani, Pandit (son of Radha Kishen), 
luomber of the Jhandiala Municiiml Committee, as a Commis¬ 
sioner ft)r thi.s purpose, and we accordingly remand the case to 
the Court of the Extni Assistant Commissioner, with instruc- 
tit>ns to him to issue a comn.ission to Melu Ram for enquiry 
fis to—(1) whether 8obha a<lopted Gumn Ditta, and (2) whether 
by custom aim)ng Kalals of Jhandiala a daughter's son can be 
adopted. 

The appeal will remain on the i>ending file of this Court 
and return will be made by the E.xtra Assistant Commissioner 
through the Commissioner, who will each recoixl his own opinion. 

On receipt tif a retuin to the above order, the judgment of 
the Chief Covirt was deliveretl by 

Smyth, .1. — 'Phe l.fOcal Commissioner answers both the 
questions in the afVirmative, and as no valid objec'tions have 
been urged by the api>ellnnt to the fiiuling, we dismiss this 
appeal with costs. 


No. 52 

Before Ploxvd*‘n and Elsmie^ JJ-^ 

JHARRA AND CVPIIERS -(I Ikfknoant.s) -APPELLANTS 

Pereas 


KASHF RAM AND OTHERS- (Pi.kfs.) —RESPONDENTS. 


AUn I'ion^ 
in- rracticc— 


Case Ni>. 754 i>f 1878. 

I.onda gaineil hj — th reditonf euItiroUo'$—Riijh! of to share 
Absi iu v of i>roi isivn in najd>-ul-ar^ as to riyhts in alluvial 
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^ands.-Plaintift’s, hereditary cultivators, held 16^ ploughs, and defendants, 
propxietors, 18 ploughs of the village of Jodhwal, the revenue of the 
village being assessed on ploughs. On several previous occasions plaintiffs 
obtained a share of the land added to the area of the village by alluvion, 
the revenue payable by them being proportionately increased, but there 
was no provision in the wajib-ul-arz or Settlement papers as to the dis* 
tribution of alluvial lauds. 

The proprietors having now refused to divide the land added by 
alluvion, according to former practice, plaintiffs sued for a share alleging 
they were entitled to it by the custom of the village and surrounding 
locality, Hehf, that the practice hitherto followed was insufficient, in the 
absence of express provision in the wcijih-ularzy to raise a presumption of 
right in plaintiff’s, hereditary cultivators, to share in the land added by 
alluvion, aal that the proprietors were competent to object to division, 
discontinuing at the same time the rule to charge plaintiffs with additional 
revenue. 

Special appeal from the order of the Jndieial Aio^Utant nf 

Ludhiana^ dated 14//i J/WrcA 1878. 

Gouldsbury for appellants. 

Suraj Bal, Pandit, for respondents. 

The facts are sufficiently stated in the judgment of the 
Chief Court, which was delivered by 

Plowden, J. —We are of opinion that the judgments of the 
lower Courts in this case must be revei'sed and the suit dismissed. 

The plaintiffs, hereditary cultivators of the village of 
Jodhwal, sue the proprietors in order to have divided off to them 
a share in certain land which has been added by alluvion to the 
village area. They state that it has been the custom that they 
should share in lands so added, and the Courts find that they 
have done so for many years on previous occasions of additional 
land being thrown up. They also state that in the villages the 
revenue is paid upon ploughs, the hereditary cultivators paying 
on 16^ ploughs, and the proprietors on 18 ploughs, each holding 
land in the same propoidiion, and that as the land under their 
cultivation has increased, so has the revenue payable by them. 
This also, appears to be the case. 

Notwithstanding these facts, we are unable to hold that the 
plaintifiFs have established any right to compel the proprietors 
to continue against their will the practice which has hitherto 
been observed, of admitting the plaintiffs to share in land added 
by alluvion. Thei-e is no provision in the tvajib-itl-arz on the 
subject, and in the absence of such provision, we consider that 
the facts above stated are insufficient of themselves to establish 
a right in the hereditary cultivators to share equally with 
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proprietors in suc*i land. Wo think it is eompetcnt to tlu^ proprie- 

tors at any tone to .Icc-lino to share newly a.iUe.l Ian,Is with the 

Plaintifts : althoufe^h of course they n.ust he pr,-,>are.l at the 

same t.me to discontinue the practice of charginfe. additional 
revenue upon the plaintiffs 

.. : .- ... -- - 

No. 54. 

Before Bio mien an, I Els-niB, JJ. 

•lAMAL-l I)-I)|X -(Pi.aixtifk) -VPPKI.hAN'l', 

Versus 

SAD ULLA—( Depknoant)—^ 15 h:sPoN DKXT. 

t;“se No. 781 of ]87{<. 

“/r from M ,cna„t 

-1.01.., i,„„ t, ZZlTT, Z I. 

for recoveiy of possossion and thal if h« ? ’ ^ forthwith 

t.o.u which an in,cation to JtV .n! ,' , ! , r'*": 

■ lelay in>nin« lo recover land from which r'f" ^ ’"W 

ejected .loes not necessarilv lead to tl ■ r ' '"'lawfully 

his right ofoccnpan.w has relinquisheil 


No-55 

Before Plowdeu aioi Bnii/fh, JJ, 

H K R K H A N—(p,. AI x r, ^p) __ ^ P P i :i, R a XT 

<*IMAU and PIH HITIvvjr /ix 

^ An (Dkfkni>v\ts)— 

RSPONDKNTS. 

C'aso No. :U\0 of 

.4iV .V.VV ///Section '\i t . 

eccapanc, tenant .it.oat .n,.., t 
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»uit oj landlord — Right of landlord as ogaini<l mortgagee to recover 'posseasion of 

tenant s land, —S. K., proprietor of certain land^ sued to cancel a mortgage 

thereof hy G., his occupancy tenant, to P. B., and to oust P. B. from possession 

of the land. The lower Courts deci'eed the mortgage void as against S. K., 

having been made without his consent, as required by Section 34 of the 

Tenancy Act, XXVIII of 1868, but refused him a decree for possession of the 
land. 

Held by the Chief Court that S. K., as proprietor, was entitled to recover 
possession of the land of which as between him and P. B. the latter was in 
possession as a stranger. 

The question whether in such a case the possible existence of a right in the 
tenant to subsequently recover possession from the proprietor, on the ground 
that his attempt to alienate did not involve a forfeiture of the tenant’s right of 
occupancy, doe.s not bar the landlord's right to recover possession from the 
transferee. 


No. 56- 

Rpforp I'lonulp.n and JJ, 

MUSSAMMAT MEHTAB BIBT— (Plaintiff) — 

APPELLANT. 

MUSSAMMAT SHAHZADT ANOTHER— (Defkndants)— 

RESPONDENTS. 

Case No. 1476 of 1877. 

Custom —MnhomedanJogis of Lahore—Inheritance — Daughter's _ Found 

that no custom existed among Mahomedan Jogis of Lahore excluding daughters 
from inheritance in the presence of sons. 

Regular appeal from the order of the Gommissioner\ Lahoi'e 

Division^ dated 2nd Auguni 1877. 

Kali Prosono Roj^ for respiondents. 

This case was remanded for enquiry into custom. Upon 

receipt of a return to the order of remand, the judgment of Chief 
Court was delivered by— 

ExpiiACT FROM THE JUDGMENT OF Plowden, J._We have 

road the return to this Court’s order and heard the Babu for the 
respmidents, on his objection to the finding that the custom alleged 
by the defendants is not proved. We are of opinion that the 
low'er Coui*ts are right. The parties are “ Jogis ” living in the city 
of Lahore, and the burden of proof of a custom excluding daughters 
from inheritance in the presence of sons lay upon the 
person alleging it, and has not in our opinion been discharged. 
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No. 58. 


Before Plowdcn and Elsmie, JJ. 


AMIR-UD-DIN, BY HIS GUARDIAN ALI— (Dkfendant)— 

APPELLANT. 

Vers^i s 

I 

PTRA .t MAHOMED BAKSH— (Plaintiffs)— 

RESPONDENTS. 

Ca.se No. 1561 of 1877. 

Cuatom liaicns of Jalandhar Oiatricf—Adaption -Daughter's soji — 
Aiypointmcnt of heir,— Found that, among Raicn-?, an appoiatnicnt bv a 
rhiUlless village proprietor of a claug’iter's son to he heir, in presenee of an 1 
to the exclnsiou of brother s sons, is valid according tocnstoni. In the absence 
of e\ idence to the contrary it is not fatal to the valiilily of such an appointment 
that it has not been made at an early age in the life of the person appointed, 
or that it has been made by a testamentary instrument shortly before the 
api>oinler‘s death. 


No. 68. 

Before Plowden and Smijth, JJ, 

MUSSAMMAT SHAKRO AND BACHUMAL— (Plaintiffs) 

APPELI.ANTS. 

MOLARMAL, 1st PURCHASER, CHATTAN MAL, 

•2nd PURCHASER—(Dkfdts.)—RESPDTS. 

Case No. 564 of 1877. 

Curtom^Pre-emption - Suburbs of Delhi -Act IV of IS7'2—Right of pro- 
emptor to follow property in hands of second purchaser^ Compensation of * 
second purchaser—Saraogi sect—Rights of adopted son amongst. —B. M , 
adopted son of JI. S , a member of the Saraogi sect, sued for pre-emption in 
respect to a house situate in Ihihari Dhiraj in the suburbs of the city of 
Dohi, sold by U. S., cousin of AI S'.s late husband H. D , to M. M. The 
Court directed HI. 8. to be added ns plaintiff, and also dirivtcd C. M., to 
whom tho house was resold by M. M., to bo addeil as a defendant. 

Found that Ihecnstomof pre-emption prevailed in the suburbs of the city 
of Delhi where tho house was situate, and 

Held that, though tlie evidence was not clear that among Saraogis 
an adopted sou from the moment of his adoption by a widow takes his 
father's propert}', tho plaintiff B.'M. had/>r*mn/ucjc osUiblished Uiat by 
custom lie had a right of ownership in such properly sxxlUoienl to entitle 
him to claim pre-emption. ^ 

Held further that, when tho customary right of ixro-omplion, described in 
Act IV of 1872, prevails, tho second purchaser of propx'i ty, which is subject to 
tho right of pro-einption, lakes a title from his vendor which is liable to bo 
defeated by a successful claim for pre-emption against the tirsl vendor and 
purchaser ; and that the pre-emptor is entitled to follow the property into his 
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hands without being bound to pay liini the siun he may have paid as purchase- 
money in excess of the original price. 

The compensation of the second purchaser is a matter to be settled 
between the second purchaser and his vendor, and not between him and 
the pre-emptor. 


No- 72. 

Before Plowden and Fitzpatrick, JJ. 

LADHU SHAH— (Plaintiff)— APPELLANT. 

FAZL DAD —(Defendant)— RESPONDENT. 

Case No. 657 of 1877. 

Su.it on balance of account—Indian Contract Act, section 25, clause 3— 
Promise to pa?/.—Defendant’s account books contained an entry to the 
following effect :— 

“ Balance Rs. 323. One rupee per cent, per month has been fixed as 
interest on it. Besides this there is no other account between us up to 18th 
Assoo, 1923. (Signed 1 —Fazl Dad." 

The items compo.^ing the balance of Rs. 323 were barred by limitation 
on the 18th Assoo 1930, when tlie balance was alleged to have been struck ; 
and thus plaintilY, who brought his suit on the balance, could only recover by 
showing that the entry amounted to a piomise to pay within the meaning of 
section 25, clause 3 of the Contract Act. 

Held, tliat the entry contained a promise to pay the balance Rs. 323 
with interest. 


Regular appeal from the order of the Additional CommissiotieVy 

Amritsar Division, dated 2nd Alarch 1877. 


The following judgments were delivered :— 

Fitzpatrick, J.—I have carefully examined the plaintiflf's 

books in this case. 


They consist of a ledger and day book, kept with very great 
regularity, and I must say I think the Additional Commissioner 
was not warranted in reversing the Assistant Commissioner s 
decision in regard to the items subsequent to the 18tli Assoo, 
Sambat 1930, on the grounds he did. Mr. Traftbrd’s order is so 
very brief, that I am not surprised at its containing no reference 
to any items but those to which his attention was immediately 
directed. I would accordingly reverse the Additional Commis¬ 
sioner’s decision, and restore that of the Assistant Commissioner, 
in so far as the items in question are concerned. 


The question as to wdiether the claim for Rs. 323, the amount 
of the balance alleged to have been struck on the 18tli of Assoo, 
Sambat 1930, is barred by limitation, remains. 
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As all the items to the defendant s debit comprised in that 
balance were bai red by limitation on the 18th Assoo, 1930, it is 
ck'ar that the striking of that balance would put the plaintiff into 
a position to maintain a suit only if the entry alleged to have been 
then made in the book and signed by the defendant amounts to a 

piomise to i>ay within the meaning of the 3rd clause of section 
25 of the Indian Contract Act. 


i i 


That entry is to tliis effect :— 

Balance J^s. 323. One rupee iier cent, per month has been 
fixed as interest on it. 


Besides tins there is no other account between us up to 
“ 18th Assoo, 1923.” 

(Signed) Fazl Dad. 

Now it would sooiu ontlio oiio hand (10 //„»,. 7/. Q. 

.1(5) tliat a iiKTO aikiio\vlodf,oiieiit of a delit cannot l>c treated as 
uinountinK to a promise to pay witliin the meaning of the clause 
of tlie Contract Act to which T have just referred ; for it might 
he that it was never intended hy either party that the debt ac¬ 
knowledged shouhl he paid at all, but that it should be set off 
against some cross demand, and as tin- Act requires the promise 
to he in irri/l,,;/, oral evidence would not be admissible to supply 
what was wanting to clear up the doubt. 

l?ut on the other hand it seems to me equally clear, that a 
writing may contain a “ inomise to pay ' within the meaning of 
the Act, though it contains no promise in <\rpre^s tenn^-. For 
instance, if one person writes to another “ I do not mean 
to di.siaite your claim for Us. 100, though it is ban-ed by 
limitation, but I cannot pay it this side of Christmas. After 
that you may call for the amount when you please.” No 
one, I presume, would doubt that this was a promise to i«iy, though 
it contains no promise in express terms. Uetween extu-mo eases 

of this .sort, which are readily disposed of, there are of course many 
<*tlu‘rs wliich arc not so simi»lc. 

The English cases, to which T referred at t he hearing, do not, 
as T find on looking into them, give us much assistance, and I do 
not tliink any g^-neral rule can be laid down beyoinJ this, that 
when the promise is not an express one, but it is proposed to infer 
it from what is expivssly .said in the writing, it cannot be so in¬ 
ferred unle.ss the inference that the debtor inteiuhxl to pi-omise is 
for practical purposes irresistible. Whether this infei-eneo is in 


i i 

i I 

i % 
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any particular instance irresistible, depends upon the ])articular 
words used and the particular oircinnstances under which they 
are usetl, and it is not a question of law (for we have nothing to 
do here with any artificial inference the law may draw from an 
acknowledgment of a debt) but a question of fact to be determined 
by plain common sense. 

% 

In the present case the question whether the entry is to be 
construed as a “ promise to pay,” appeax-s to me one of consider¬ 
able difficulty, and one upon which different persons might 
entertain different opinions ; but after the best consideration I 
have been able to give it, I think that entry must be construed 
as including a pi*omisc to pay on demand. 


The statenient that thei*c are no other accounts between 
the parties, precludes the notion that the amount of the debt 
was to be set off against any cx-oss dcmajid, and, taken with the 
pj’omise (for it cleaily is a promise) to (lay intei-est, I think loads 
irresistibly to tiic conclusitxn that the defendant meant to 
undex-take to pay the debt itself, for if it had been intended 
that the defendant should be bound merely to pay interest, 
and might leave the princiixal outstanding as long as he pleased, 
we may safely assume it as certain that an ari-angeincnt so 
unusual among people of the class to which the ixarties belong, 
would have been expressly pi'ovided for. 

On these gi-ounds I hold that the writing in this case 
contains a promise to pay, just as if after the word “ bakee ” the 
word “ deonee ” was inserted, that is to say, a promise to pay 
on demand. 

If I am right in this, the claim to the balance would 
be within time, that is sxipposing always that the entry in 
the book is a genuine one ; but as it is alleged that it is 
forged and the evidence on the file is not of such a character 
as to enable us to ari'ive at a satisfactory finding on the difficult 
question of fact thus raised, I would remand the case to 
the first Court under section 351, with a view to a full 
euquii’y being made. 

Plowdkx, J.—The only (piestion in this appeal which 

it seems to me necessary to discuss is, whether the entry 

in the plaintiff’s book, of which a translation is set out in 

^ ^ • 

my learned colleague’s judgment, is a promise in writing ” 

(within the meaning of section 25, clause 3 of the Indian 

; 

Contract Act) to pay the balance of Rs. 323 with interest 
at 1 per cent, per month. 
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L'nder section *2 of the Indian C’ontract ^Vct, a promise 
is d^.•J^nod ns hcini^^ ‘"nn acc(‘j)te<l prt)i)osnl,' and definitions 
are ^i\( n of a ]>ropostd, and t)f aece]»tance. Tlie former definition 
is the only one tint need he considered htne, for T have no 
dilhciilty in holdin^^ that a ju’oposal made in writing: and 
aoce])tt‘d hy wtnds or conduct on the part of the px'omisee, 
would he a promise* in vriiin^ within the meanin«< of sec¬ 
tion 2o of tin* .Vet. -V proposal is ilefined thus : (e) when 

on(‘ pi‘rson si^niii(‘s to another Ids willingness to tlo or to 
ai)stain from doing anytliing, with a view to obtaining the 
assent of tint other to such act or abstinence, he is said to 
make a i»ro}>o.sal. 

I lie tpiestiun then as it .seems to me in this ease is, 
whetlier in the diieument in the plaintitl's ho(.k the defendant 
lias in N\ riling signilietl to thi' plaintifi his willingness to yiay 
the balance ()f Us. JJ.’), witli interest thereon at I per cent. 
]>er montli. I think, taking the xKicument as a whole, that 
the di*fi*ndant has done so : tiiat the admission in writing 
of a balance t)f Us. .‘i2d. ihi* mention in writing of an 
agreenu'nt of the intxaest to be paid on the balance, and 
tlu* mention in willing that then' is no other outstanding 
account between (lu‘ i>.irties. amount to a promise in w’riting 
w'itlnn tile meaning of s<\ti«>n 2”) of the ^\.ot, to jiay the 

balance wiili the rate of interest sja'citied. It is apparent 

on the fai r ot the documeni. that stimo agreement haxl been 

arriwMl at between ihe parties at the time the tioeument, 

was flamed : and I think the fair e'onstruetion of the document 
is that aho\e stati-d, and iu>t merely that the ilefendant 
signified his willingiu'ss to pay inttuvst i.>nly. 

I ix'train puri'osely Irom expressing any oj»inion as to 
whetlu'i* a hare aeknow ledgment in writing of a tlebt is or 
is not “a promise in writing ’ within the meaning of the 
Aet, as foi* install e, il in this case llu' entry in the plaintiiFs 
hook had ended lU tlie Wi>rds t>r figures " lis. o2o.'‘ The 

Uomhay High Court (A', //. (\ A*, p., 1ms 

ruled that an ackitow U dgmeiil fiMiu whieh a pixunise to ^my 

tnay he infenvd is not a eontraet in writing within the 

meaning of sect ion 2 1 of Act IX of ISTI, and it is not 

easy to see how , if \ ba t ruling he eorreet. sueh an aeknow loilg- 

ment e.in lie legarded as a promise in writing within the 
meaning of se.-tion 2-'. of the t\udraet Aet. This ditheulty 
is not lessened hy ad^erling to the faet that elause 3 of 
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section 25 of the last Act expressly refers to the law of 
limitation (which had been passed only shortly before the 
Contract Act), and that that laAv speaks both of promises and 
acknowledgments in writing, while the Contract Act is silent 
as to the latter. 


Nor do I express any opinion as to whether oral evidence 
would be admissible in relation to a written acknowledgment 
of a debt set xip by a plaintiff as ^‘a promise in writing,” 
because the cpiestion, having regard to the ordinary character 
of such entries and to the provisions of section 92, Pi’oviso 
2 of the Tixdian Kvidence Act, is ojie that is not free from 
difficulty, and need not, as it seems to mo, he decided in 
the present case. 


I think it is sufficient to say tlxat the writing relied tipon 
in this case does impt)rt, in its.df, a })romise to pay the balance 
ef Rs. 323 with interest. 




With these remarks, 
learned colleague. 


T concur in the order propose I by 


No. 73 

Before Plowrlen and Elf=onie^ JJ. 

MUSSAMMAT BHAGWAN DBVT, DAUGHTER OF 
MAHTAB KOUR— (Plaintiff) —APPELLANT. 

Verfots 

NIHAC, CHAND, GOPAL CHAND, KHUSHAL CHAND, 

AND SHTB RAISE— (Defendants) —RESPONDENTS. 

Case No. 1496 of 1877. 

Hindu Law—Custom —Inheritance —Daughter — Brahmins—Baraker Got, 
residing in Nurmahal --Onus of proof as to Custom—Distant col¬ 
laterals. —Plaintiff, the daughter of one D. 0. who died 14 years ago, 
and was succeeded in his estate by his widow, who recently died, claimed 
to recover from defendants a holding of 5 bigas 14 biswas in the town 
of Nurmahal in the JuUundur district. Defendants were the descendants 
in the 5th degree of R. R., the common ancestor, from whom D. C. was 
descended in the 3rd generation. The parties were Brahmans of the 
Baraker Got, and resident in the town of Nurmahal. 

Held by the Chief Court, that the defendants, not being near male 
collaterals, the burden of proof lay upon them ; that it was incumbent 
upon them to show that.thei*e was a locally prevailing custom which 
deprived plaintiff of her right of succession under Hindu law ; and that, 
not having discharged themselves of this onus, plaintiff was entitled to 
the land in suit, to hold the same for her life with an interest similar to 
that of a widow. 
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No. 81 

Before Sviytliy J, 

MU8SAMMAT PAN A BIBI AND BAKHT BIBI— 

(Plaintiffs)— APPELLANTS. 

Verfiits 

KPIODAYAR AND 9 OTHERS— (Defts.)—BESPDTS. 

Case No. 1467 of 1878. 

Custovi — Auans of iU. Delnoal, Tohsil Khushabt Dialrict Shahpiu '— 

Succession - Daughters — Collaterals. — Bj' custom, among Awans of M. Dehwal 

in tlio Khu.shab Talisil, Shalipxir Dislnct, ^vhc^c a propnetor dies, leaving 

urimanicd daiiglilcrs, but no sons, tlie daughters succeed to his land, 

and holt! it until their marriage ; but upon their marriage, they cea.so to 

have any interest in the land, wliieh then passes to the collaterals in 
the male line. 


Jnmi the orijcr nj flic CUmimissuyncr, 

Blvisioify ihitrd Sth Juh/ 1878. 

At a ia-(4iininary h(‘aring, in t-hainlHu s, of this anpoal, the 
following .jndgiiH'nt was rocoreh'cl hy 


Smyth, J. —This suit was hrought hy jdaintiffs to obtain 
}>o.sscssion of one half of a .joint holding of 378 ghoinaos G 
kanals 2 inarlas of land, on the ground that they wore entitled 
to succeed to it as heirs of their father Bakhu, who was the last 
full proprietor. 


Bakhu died 40 or 50 years ago, leaving a widow, Mussam- 
inat Rani, and two daughters, the plaintilTs. Alussannnat Rani 
succeeded to lier husband’s share of the holding, and was 
recognised as the owner till her death, wliich occurred a few 
months before this suit was brought. 

Both the plaintiffs were married : one is now a widow, and 
the husband of the other is still alive. The defendants are tlte 
collateral relations of Bakhu in the male line, being ix'lated to 
him in the fourth degree. They hold the remaining half of the 
.joint holding, and they held a portion of Mussjnnmat Rani*s 
half during her life time, as she only retained in her own ix>sses- 
sons 35 ghomaos 5 kanals 1 maria of the land, that being 
sutlicicnt for her own support. On her death, the ilofendants 
took possession of this portion also, and daAltil hliarij of the 
entire share was effected in their fa^ or : hence the present suit. 

The question for decision is, whether by custom among 
Awans in the village in which the land is situate, married 
daughters are entitled to succeed to their father’s luieestml land 
in preference to his collateral male relations in the fourth degree. 
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Both the lower Courts have found that question in the 
negative, and have dismissed the suit. 

A second appeal is admissible to this Court, under section 
39, Act XV of 1877, to consider the existence or non-existence 
of a custom, and this appeal has been brought hy plaintiff on the 
ground that the lower Courts have erred in their finding on the 
custom. 

I have perused the proceedings, and I consider that the 
decision of the lower Courts is correct. There is an express 
provision in the ivajib-nl-arz to the effect that if a proprietor die, 
leaving only unmarried daughters, and no sons, the daughters 
shall succeed to his land and hold it until their marriage, but 
upon their marriage they shall cease to have any interest in the 
land, which will then pass to the collaterals in the male line. 

The plaintiffs contend that that is an incorrect account of 
the custom, and that under all circumstances daughters are 
entitled to succeed to and hold their father’s land, in preference 
to collaterals in the fourth degree. 

But the evidence which they have produced fails, in my 
opinion, to prove their contention. I have examined carefully 
the precedents which have been cited, but they are not in point. 
In one the daughtei-s were allowed to retain the land, because 
they had received it under a gift from their father in his life 
time. In another the claim of the plaintiff was dismissed, 
because he failed to prove that he was descended from the same 
ancestor as the deceased. In the othei’S the claims were settled 
by compromise, and nothing was decided as to the custom. Then 
as regards the oral evidence, it is conflicting, the witnesses 
making general statments in favour of the party who called them. 
For instance, the plaintiff’s witnesses say, that in the absence 
of male collaterals in the third degree, daughters are entitled to 
inherit. Evidence of this kind is entitled to little weight, being 
apparently fabricated to meet the particular case, as the defend 
ants are related in the. fourth degree. 

I dismiss this appeal. 

No. 83. 

Before Ploioden and Elsmie^ JJ. 

BIWAN AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

DARA AND OTHERS— (Defendants) —RESPONDENTS. 

Case No. 183 of 1878. 

OnusProbandi.— Presumption—Cousins holding land in same village^ 
<t nouhere else-- Common ancestor, —Plaintifis, proprietors, sued for 
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{ possession 'of 12 [bigahs of common land, latelj' held by one S.. a deceased 
occupancy tenant. Some of the defendants pleaded an adoption, while the 

rest claimed the land as collaterals of the deceased. The Coui't of first 

• 

instance disbelieved the adoption, and decreed for plaintiffs, holding that 
the;coUaterals had failed to prove that a common ancestor of themselves 
and deceased, had held the land. On appeal by the collaterals, the Commis¬ 
sioner reversed the decree, on the ground that in Settlement enquiries he 
had always found it a safe rule to presume that where 1 or 5 cousins, 
descendants of a common ancestor, lived in a village having land, and having 
no land or holding in any other village, their ancestor had settled in the 

village, and had held the land, until such presumption was rebutted by 
reasonable evidence. 

//eW. reversing the order of the Commissioner, and ui)!iolding that of 
the first Court, that the Commissioner had erred in throwing the onus on 
plaintiffs on the above grounds. 


No 85 

Jirfnrr JJ. 

1^ A N N I'j SHAH — (P i.A I NT 1F F)—A PVE L LA N 'l\ 

]'rrsu.'< 

UAJJAB ^VLI—(Dkfkxdant) — UESPONDENT. 

Case No. 1.551 of IS77. 

Suit for canccllatiot) of dccit of sale-AUrgation oj non-imymeut of 
consideration jnoney after cxecntifni ~ Failure to prove ollcgations~Dis~ 
missal of suit brought on false statement of facts.-Where plaintiff brought 
his suit for cancellation of deed of sale, on the allegation of a sale for 

Rs. -100, to bo paid ten days after tlie execution of Uie deed, and a refusal 
to pay ; 

//efd that these allegations, even if proved, would not entitle plaintiff 

to have the .sale set aside, at least wi'hout proof that it was mvitually agreed 

that, in default of payment, the sale should bo void. 

further, that in this particular case plaintiff had failed to prove 

his allegations ; that as he had not revealed the real truth of the transaction, 

it was impossible to determine whether the plaintiff was entitled to the relief 

sought or to any other relief, and that, therefore, his suit must be 
dismissed throughout. 

appeal fro,), the order of the Comwh.doner, Lahore, 

dated 127// October 1877. 

Kirkpiitiek for appellant. 

K. P. Boy for respondent. 

The facts of tliis case alo fully set out in the .iuilpment of 

the Chief Court. 

Exthact FUOM TIII.; .lunoMKXT OF Ih-owoKN, J.—The plaintiff 

sues to set aside'a deed, dated Alarch 1st, 1S77, by which ho 

sold a house, owned hy him, to defendant for lis. 400. He 
a.hnits execution of the deed of s^de, Imt allcijivs that the 
sale has never heen completed, as the a«.-eement was, that 
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defendant would pay the ' purchase money ten days after the 
date of the deed ; that he has not done this, and refuses to 
return the deed. 

The defendant pleads that, even if the considei'ation had 
not been paid, the plaintiff was not entitled to cancel the sale, 
and .should liave sued for the price ; and a further plea of pay¬ 
ment in full, at the time of the execution of the deed. 

The first Court decided in the plaintiff’s favour, not upon the 
recorded evidence, but apparently on enquiries made personally 
on the spot. It tlecided it upon the ^'ie\s% not advanced by 
either party, that the transaction was a purelj^ fictitious one : 
that the plaintiff being in exijcctation of being convicted in a 
criminal trial, pretended to alienate his house in order to pre- 
sei’ve it from attachment or sale after conviction, and that the 
<lcfendant, ha\’ing got the deed of sale*, kept it, and takes advan¬ 
tage of that fact to represent the sale to bo a genuine one, for 
consideration actually paid. 

The Commissioner, on appeal, has held that the sale was a 
real one, and the payment of consideration actually took place : 
and the plaintiff has now appealed. 

In my opinion, this suit ought to have been dismissed, upon 
the plea taken by the defendant as to the remedy open to plain¬ 
tiff. The judgment of the first Court, in plaintiffs favour, is not 
sustainable; it is almost purely conjectural ; is not based upon 
evidence ; and gives the plaintiff relief upon a case absolutely 
inconsistent with that set up by the plaintiff himself. 

The plaintiff’s case is quit simple : he alleges a bona fide sale, 
under pressure of want of money, for Rs. 400, to be paid ten days 
after execution of the deed and a refusal to pay : and the 
evidence he produced was directed to proving the case as alleged. 
If he had proved all these allegations, the i)laintiff would not 
have been entitled to set aside the sale, at least without proof 
that it was mutually agreed that on default of payment, the 
sale should be void. 


No- 86. 

Before Plowden and Smyth, JJ. 

MUSSAISIMAT GANGI— (Defendant) —APPELLANT. 

Versus 

MEHR CHAND— (Plaintiff) —RESPONDENT. 

Case No. 794 of 1878. 

Gift by debtor of all his V'^'opejty—Fraud on creditors — Presumption. _ 

D., being indebted to plaintiff, who held a decree against him for Rs, 640, 
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gifted a house, which was all the property he possessed, to defendant. In 
a suit by plaintiff to establish his right to attach the house in execution of 
his decree, AcW, (confirming the orders of the lower Courts) that he was 
entitled to such a declaration ; and that the gift was void as a fraud on 
defendant’s creditors, even though no attachment had been made at the 
time of the gift. 


Punjab Record, Civil RuHnet. No .'U of 1871, cited and followed. 

Special appeal from the order of the Commissioner, JuUundnr, 

dated ^*lth Fehrxtary 1878. 

Morton for ai>pellant. 

Tho judgment of the Chief Court was delivered hy_ 

Pr.owDKN, J.— Tji this ease the first Court has found that one 
Dulo was indehted to the plaintitl*, who had a decree against liim 
for Rs. (MO, an<l tliat, being so indehted, lie made a gift of a house 
to the defendant thereby giving her all that he was possessetl of. 
The Coui t M-as of opinion that such a gift was presumably made in 
fraud of ci*editors, and must he held to he illegal; and ilecreed that 
the house was liable to attachment, on account of plaintifl's decree 
against Dulo. On appeal to the Commissioner, it was urged that 
as the gift was before the attachment, the attachment was invalid, 
and that the gift was not intended to defeat the rights of creditors. 
The Commissioner held that there could be little doubt that the gift 
was made to defeat the claims of creditors, and that such a gift 
could not stand. 


On special appeal, it is urged that the gift was valid, as at 
the time it was made no process had issued, and no case was 
pending. 

AVo are of opinion that this appeal cannot be allowed. Tho 
decision of this Court in the case of SnAh Dial v. Mnssammat Ham 
Dili and another, No. 31, Punjab Pecord, 1874, is an authority 
for holding, tluit when a voluntary settlement of in'operty reduces 
the means of the person making it to such an extent, as in efl'ect 
to defeat or delay creditors, the inference of an inten\ion to defmud 
is justitied, and the transfer may be set aside ns fmudulent luid 
void. In this case there was evidence to show, that the necessary 
eftect of the gift to the defendant would be to tlefeat and delay tho 
judgment-creditor, the plaintifV, and the Courts have dmwn fi-oin 
this tho inference fliat there was an actual intention to defeat tho 
claims of creditors. Ihis finding of fact is conclusive, and the 
legal consequence is, that the gift is voiil, even thougli no attach¬ 
ment had been made at the time of the gift. 

Tho appeal is consequently dismissed with costs. 
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No. 87. 

Before Plowden and Smyth, JJ. 

MXJSSAMMAT JOWAI— (Pxaintiff)— CHUHAR— 

(Defendant)— APPELLANTS. 

Versus 

CHUHAR— (Defendant)— MUSSAMMAT JOWAI— 

(Plaintiff)— RESPONDENTS. 

Cases Nos. 436 and 565 of 1878. 

Ciisiovi—^lahomedan Tvrkhans of Lahore district — Inheritance— 
Maln^nxedan Lau. — Held, that no established custom -was proved to exist 
among Mahomedan Tarkhans of the Lahore distiict, by * which either a 
daughter or a grandson of the paternal uncle has an exclusive right of in¬ 
heritance to a deceased land-liolder. By JMahomedan Law the daughter was 
held entitled to one half of her father’s estate, and the gi*anclson of the 
paternal uncle, as a residuary in his own right, to the remaining half. 


No. 89. 

Before Plowden and Smyth, JJ. 

NAND SINGH— (Defendant)— APPELLANT. 

Versus 

BHOLA SINGH and OTHERS— (Plaintiffs)- 

RESPONDENTS. 

Case No. 895 of 1878. 

Custom—Jjharal—Mavzah Bhooteewalla, Tahsil lUukhtsar. —A custom 
found to exist in M. Bhooteewalla, in the Mukhtsar Tahsil, Firozpur District, 
whereby dharat is leviable on grain sold in the village. 


No 93. 

Full Bench. 

Before Plowden, Smyth and Elsmie, JJ. 

RAM SINGH & SAHIB SINGH— (Plaintiffs)— 

APPELLANTS. 

Versus 

NODH SINGH— (Defendant)— RESPONDENT. 

Case No. 204 of 1878. 

Conditional decree—Omission to execute decree—Right to bring fresh 
suit for same subject matter.—Held (by a Full Bench); that where a plaintiif 
has sued for possession of land, and has obtained,'a decree for possession, 
conditional on’ payment of money to the defendant, he is not by reason 
of such decree debarred from maintaining a second suit for possession after 
the expiration of the period within which he might have obtained possession 
by execution of the decree. 
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appeal from the Order of the Additional Commissioner 
oj Amritsar, dnled 1 O/A December 1877. 

Spitta, for appellant. 

At the lioaring of thi.s case before a division bench (Plowden 

and Elsinie, tlie following order of reference to a Full 

Bencli was made hy— 

P 1 . 0 WDKX, .J—The plaintiff in this suit brought one .suit 
in Ibh t again.st the defendant to recover posse.ssion of his share 
of ancestral lan<l in the hands of the defendant, and got a decree 
for possession upon payment of Ks. .'^OO, which, irpon appeal by 

plaintiff to the Commissioner, was reduced to Ps. 200, by an 
order dated 1 1th .July 18G7. 

The plaintiff has now brought a .second suit, dated 6th 
jVrareh 1877, for i>ossession of Ids share in severalty. Tt aiipears 
that the i.laiiitiff has never got po.ssession under the decree or 

order of 186 1 or 1867 : ami the Additional Commi.ssioner has 
dismissed this suit as barred by section 2 of Act VIII of 1859. 

As the question raised by the suit is one of considerable 

importance, and cases are not unfroqiient in which similar claims 

are brought, based upon une.veeuted conditional decrees for pos- 

•session, we think it is advisable to refer this ease to the Full 

Pencil for a ruling as to the soundness of the Additional Com- 
inis.sioner’s decision. 

At the hearing before a Full Bench, the following judgment 
was delivered— 

Pr.owDEN, .1.—The general question in this ease is, whether 

a plaintiff, who has sued for po.ssession of land, and has obtained 

a decree tor posse.ssion conditional on v>ayment of money to the 

defendant, is hy r*-ason of such decree debarreil from maintain- 

ingY^ second suit for possession, after the e.xpiration of tlie ,x>riod 

within which he might have obtained possession by execution of 
the former decree. 

T „„„blo to fliKl „„J. autl.oi itj. boo,., dircotiv upon 

o„o,t,„„, oitbo,. of tbit Oo„, t 0 , 1 , 0 ,. indiun 'contd, 

Ihe question seems to bo an entirely open one. 

The decision of it turns, in my opinion, upon the question 
wlicther a plaintiff holding a conditional decree for ix>ssession is 
bound to execute that decree, under penalty of his right to pos¬ 
session being unenforceable if he omit to do so. Deei-ees ai-o 
ordinarily absolute and unconditional, and as to such deei-ees it 
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is clear that, as a rule, they must he enforced hy process of exe¬ 
cution, and not hy separate suit, and that if they he not enforced 
within the period fixed hy law for their execution, the decree- 
holder has lost his remedy. This has been so ruled in the case 
at 3 N. W. P. Reports, All., 63, quoting N, W. P, Reports, 1868, 
(Agra), p. 381, hoth of which are Full Bench decisions, and, 
still more recently, hy a Bench of the Calcutta High Court in 
the case at 2 CaJcidta L<nr Reports, p. 254. To the same effect 
is the decision of tliis Court in case No. 56 of Punjab Record, 

1875. 

A conditional decree for possession is an anomalous and 
exceptional deci’ee, and should therefore in every instance 
declare in itself what the consequences of a non-fulfilment of the 
condition will he, unless there he some estahlishcd iiractice deter¬ 
mining those consequences. 

A distinction may, I think, propeily he taken hetween 
absolute decrees, and conditional decrees which are silent as to 
the consequences of an omission to satisfy. the condition. I 
think the fair construction of such a decree is, that it leaves it 
in the option of the decree-holder to fulfil the condition : that 
if he does so, he may take the benefit of the deci'ee, and that if 
he omit to do so, he shall not have the benefit of it, but at the 
same time shall not he prejudiced hy the omission. In the 
absence of any established practice as to the alternative, if a 
deci ee-holder do not ftdfil the condition imposed, I do not think 
we are bound to hold that a conditional decree for possession 
is upon precisely the same footing as an absolute decree for 
possession. A similar view in favour of the holder of a condi¬ 
tional decree for redemption was adopted in the case No. 86 of 
Punjab Record, 18^7, which is in some respects analogous to the 
case now under consideration. If a conditional decree, silent as 
to the consequences of non-fulfilment of the condition, may be 
construed in the manner suggested, then it cannot of itself fur¬ 
nish a bar to a second suit, at any rate after the expii'ation of 
the period within which the decree may be con\'erted into anti 
executed as an absolute decree : because at the time of making 
the first decree, thus understood, it was intended that it 
should be no bar to subsequent proceedings by way of a suit with 
the same eftect. I he efiect of the decree, upon the under¬ 
standing stated, would be the same as though the decree had in 
express terms stated that “the plaintiff should on payment to 
the defendant within 3 years from the date of the decree of the 
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Sinn tlierein specified, be entitled to recover possession : and in 
default, his suit for possession shouhl stand dismissed, but with¬ 
out pre.juflice to a second suit for the same relief.” In truth 
decrees of the kind under notice are irre<^ular, inasmuch as in a 
suit where the plaintiff asks for possession absolutely, and proves 
any right to possession upon condition of reimbursing the defend¬ 
ant, the proper course would lie to dismiss his suit, because he 
had not offered to reimburse the defendant in his plaint (see 
judgment of Privy Council in Konn'nr Doorga yath Hog v. Ham 
C/innrirr Sen, /. L, H., 2 Calc., :IH, at p. 353 and p. 351), and 
an order of this kind would clearly be no bar to a second suit in 
whicli the requisite offer was made in the plaint. For these 

reasons I think the question above stated should be answered 
in the negative. 

Upon this view the Conimissionor’s decision in the present 
case is erroneous, and should be set aside, and the case returned 
to the Di\ision Bench for dispos:il, it being a regular appeal, on 
the remaining points which arise for decision. 

Smvtii, J. —r am entirely of the same opinion. Cases of this 
kind are not unfrtviuent in the Amritsar District, and when dis¬ 
posing of them as Additional Commissioner of the Amritsar Divi¬ 
sion, I arrived at the same conclusion as that now come toby my 
learned tollciigue, viz., that where the original decree for posses¬ 
sion was a conditional one, and the condition has not been ful¬ 
filled or the decree put in execution for a period of more than 
thiee j ears, a fresii suit for possession was still inahitainablo. 


IjLSmik, J.—I also agree in 
jVIr. Justice Plowden. 


the vicNV expressed by 


No. 97. 

Bc/ore Blou'dcn and JJ. 

liADHAWA .SlNtill— (Plaintiff) —APPELLANT. 

OANESIIA A G OTJIEUS—(Dffkndants) —RESPONDENTS 

C'liso No. 391 of 1S7S. 

<-'‘^st'<>n -SaiiiUofllos'nari„u Distnci—A,,,>oi,Umn,to/ s.m-in-Uiw as 

heir-RtgUt «/ son-in-law In inhcril collate,allg.—Vauml that, by tho custom 

of Samis 111 the lloshiar,nil-district, tho son-in-laiv of a pioprictor of land 
appointed by tho latter to bo his heir, is not entitled to inherit ns an heir 
of the collatoral relations of his father-in-law. in the presence of male 
collateral kinsmen bv blood. 
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Regular appeal from the order oj the Commissioner^ JuUundur 

Division^ dated \%th December 1877. 

Ihe relationship of the parties to this suit Avill appear from 
the following pedigree-table :— 


Himniat Singh — 
Buta 

(from whom defendants 
are descended.) 


~— Chattu 

I 

A daughter, who married Kahn 
Singh (original plaintiff.) 


At the first hearing of this appeal, the case was remanded 

for a trial of the issue of custom by the following order of the 
Chief Court :— 

Plowdex, J. — Upon an examination of the proceedings in 
the suit, decided in 1860, between Kahn Singh (the origyial 
plaintiff in this suit, since dead) and Himmat Singh, father of 
Buta, whose inheritance is now in dispute, we think it is clear 
that in that suit it was decided that Kahn Singh had been 
“ adopted ” by his father-in-law, Chattu, Himmat Singh’s 
brother, and that the adoption was valid-. 

The adoption was put forward by the plaintiff in that suit 
in his first examination by the Court, the fact of adoption was 
admitted by Himmat Singh, a reference as to its validity was 
made to the brotherliood, and the adoption was affirmed by the 
Court in its final judgment. 

The decision in that suit we consider is binding upon the 
parties to this suit, so far as that decision goes, the defendants 
in this suit claiming to be the legal representatives of the 
deceased Buta, son of Himmat Singh, 

But tliat decision is binding only so far as it goes, and it 
does not decide that a son-in-law adopted by his father-in-law 
inherits collaterally as well as to his adoptive father. 

The adoption in the present instance appears to us to 
imrtake rather of the character of the appointment of a son-in- 
law to be heir than of a formal adoption under the Hindu Law ; 
and even under the latter law, an adoption in the Kritima form 

does not qualify the adopted son to succeed collaterally to his 
adoptive father s relations. 

■ Befoi-e, however, deciding that a son-in-law thus appointed 
is not competent to succeed collaterally in his father-in-law’s 
family, we think it is proper to give the plaintiff an opportunity 
of proving that by custom he is entitled so to inherit : and we 
accordingly send the following issue for trial:_ 
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I 


By the custom of Sainis in the lloshiarpur district, is the 
son-in-law c»f a j)roin iot()r of land, a]>])ointed hy the latter to he 
his heir, entitled to inherit as an heir of the collateral relations 
of his father-in-law :(1) under any circumstances, (2) in the 
]>resencci of male collateral kinsmen by blood, in the clej^ree in 
which the defendants are related to l^uta 1 


The evidence anti Hndinjx upon this issue will be submitted 
to this Court througli the Commissioner, who is requested to 
record his opinion. 

On leceipt of a return to the above order, the jud^^ment of 
the Court was delivered by— 


Plowden, J. — Tlie Rower Courts have held that the evidence 
recorded upon this Coui t’s order of remand does not prove that 
the plaintiiV is entitU'd by custom to inhci'it collaterally, and in 
this estimate of the ellcct of the evidence we concur. 


This beinpc so, we consider that the plaintiff's suit must bo 
dismissed. The Commissioner in his latest order appears to 
have overlooked the distinction which was clearly i)ointed out 
byliiin in his .pid^^mcnt now under ai)peal, namely the difier- 
cnc-e l)ctw('en a formally adoptc'd son under the Hindu Law, and 
the ai>pointcd heir fretiueiitly met with in this province, between 
formal adoption and the so-called customary adoption. In the 
absence of proof of a custom by which the appointed heir suc¬ 
ceeds collaterally as well as lineally, we think it is clear that he 
succeeds lineally only. 

The a))peal must eonscquently be dismissed with cost5. 


No. 101. 


Before PUnvden and Smyilty JJ, 

DHYAN CHAND AND 2 OTHEUS— (Plaintiffs) 

APPELLANTfcl. 


VveaUif 

INIEIITAB AND ANDTHEU— (Defendants) 

BE.SPONDENl\S. 

Case No. 1075 of liSTiS. 


Pagrand—CJiundmund - Onus Vvobandi — Ucnciat custom .— Inhciit- 
ance as a rule goes per capita iaccording to the Pagvand rule) and not 
2 >cr stripes (Chundavaial). It Ihevcforo lies upon the parties alleging the 
special custom of Chundavaiid to establish such custom : and in Iho absence 
of such proof the general custom of ragvaml will apply without imy proof 
being necessary. 
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Extract from the judgment of Plowden, J.—We 
understand the Commissioner’s judgment in this case to mean 
that the distribution of the estate effected by the father of the 
parties during his lifetime, followed as it was by possession of 
the estate, cannot be disturbed because the plaintiff, on whom 
the Commissioner considered the burden of proof to lie, had 
failed to establish Pagvand tq be the prevailing custom. 

We cannot agree in the view that the plaintiffs were bound 
to establish that Pagvand was the rule. Inheritance as a rule 
goes j)er capita and not per stirpe.^y and it was for the defend¬ 
ants to establish that the special custom of Chundavand ap¬ 
plied to the parties to this case. In the absence of such proof, 
the general custom of Pagvand would ap])ly without any proof 
being necessary. 


No- 102. 

Bpfore Plowden and Smyth, JJ, 

SUDAMA TIRLOCHAN & GANPAT— (Defts.)— APPLTS. 

Versus 

KESHO— (Plaintiff) —RESPONDENT. 

Case No. 612 of 1877. 

Suit for possession of land^Illegal dispossession by defendant—Burden 
of proof—Failure by defendant to prove present title—Failure by plaintiff 
to prove specific title alleged—Objection in* special appeal to document, 
admitted hy lower Courts, on ground of stamp .—Defendants agreed to give 
corlainland to plaintiff in px*oprietary possession, whereupon a deed was 

executed, though not registered, and actual possession was given. Plaintiff, 
on his part, agreed to marry his daughter to one of the defendants, which 
promise he performed- Plaintiff held possession of the land as proprietor 
for live years, when defendant ejected him without recourse to any legal 
. process. Plaintiff therefore brought this suit for possession, and defendant’s 
allegation in reply was that they had given plaintiff the land as tenant, 
which allegation was found to be false by both the lower Courts. On 
special appeal it was contended that plaintiff could not succeed in his suit, 
as it was founded on a deed of gift insufficiently stamped and unregistered, 
or, if the instrument were not a deed of gift, but a transfer for consideration, 
it was void as being made for an immoral consideration, viz., the marriage 
of the donee’s daughter. 

Held, that the objection under the Stamp Act could not prevail in 
special appeal, as the penalty had been levied and the document admitted 
in evidence. 

Held, further, that where a plaintiff sues to recover possession, alleging 
a recent dispossession by defendants otherwise than in due course of law, 
and proves a prior peaceable possession lawfully derived from the defendants, 
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during which he assumed to act as owner ; this is ‘prima facie proof of 
ownership in the plaintiff, and sufficient to throw upon the defendant the 
burden of proving a present title to the land in themselves. On the 
defendant’s failure to prove a title, the plaintiff may succeed, although he 
lias failed to prove the specific title alleged. 

Special appeal from the. order of the Commissioner of Jullutida^r^ 

dated'2\th February 1877, 

The facts of this case fully appear from the judgment of 
the Chief Court. 

K.xtkact fuom thk .tudomknt of Plowdkn, J.—This is a 
stiecial ajipeal, and the following arc the facts found :— 

The three aptiellants, with other defendants not before this 
Court, we!‘e joint owners of certain land, the subject of this suit, 
'i'lu'y agri'cd to gi\ e the land to the plaintiff in proprietary posses¬ 
sion, and ill Sambat 1928 executed the unregistered deed filed 
in this case, which declares that they have so given it. The 
plaintiff on his part agreed to give his daughter, a girl of 18, in 
mandage to tlie defendant Tirlochan, and did in fact marry her 
to Tirlochan. The i>laintifV was put into possession of the land 
by the dt'fendants in accordance with the agreement, and held 
possession of it as jiroprietor for 5 years, from Sambivt 1928 to 
Sambat lO.*!.*!, taking the produce and ]>aying the revenue. In 
Sambat 193.8 the defendants ejected him without recoui'se to 
any legal jirocess. The defendants admit that they gave 
plaintiff ])ossession, but alleged that they gjvvo it him jvs tenant, 
hut it is found that they did not put him in as tenant, and that 
they never reali.sed any rent fi'om him. 

The first Court gave the plaintiff a decree for the shares in 
the land of the three defendants who appeal here, who alone 
were held to have executed the deed. This decree the plaintiff 
ac<iuicsced in as regards the other defendants. The Judicial 
Assist-ant reversed this decree against the three defendants now 
appellants, but the Commissioner restored it. The three defend¬ 
ants now pre.sent this special appeal. 

Tt was contended for them, that the plaintiff cannot succeed 
in this suit bccau.so his title is founded ui>on a deetl of gift 
which was insufficiently stamped and unregistered. It was 
further contende<l that if the instrument bo not a deed of gift-, 
but of transfer for consideration, it is void as being made for 
an immoral con*;ideration, namely, the marriage of the donee’s 
daughter. 
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The objection under the Stamp Ijaw cannot prevail in 
this appeal, as the penalty has been levied ami the document 
admitted in evidence. 

But assuming that the deed was a deed of gift and inad - 
missible as being unregistered, and also assuming that if it 
were given for consideration, the consideration was immoral, 
(without deciding either point) the plaintiff would nevertheless 
be entitled to succeed upon the other facts found independently 
of the deed. 

This is a case in which the plaintiff sued to recover posses- 
sion from the defendants, alleging a recent dis possession by 
them otherwise than in due com sc of law, and proved a prior 
peaceable possession lawfully derived from the defendants, 
during which he assumed to act as owner. This was 
Jade proof of ownership in the plaintiff, and was sufficient to 
throw upon the defendants the burden of proving a present 
title to the land in themselves. This they endeavoured to do 
by showing that in Sambat 1928 they had placed the plaintiff 
in possession as a tenant, but they failed to prove that they had 
delivered the land to him with only the limited interest of a 
tenant. The plaintiff was therefore entitled to succeed in his 
suit for possession, without proof of a specific title in himself, 
based upon the instrument of Sambat 1928. 

There is abundant authority in support of the legal proposi¬ 
tion upon whicli the foregoing conclusion is founded. 


No. 104 

Before Lindsay aiul Plowden, JJ. 

W. ADLAR.D— (Defendant) —APPELLANT. 

Versus 

Dr. CLIMO— (Plaintiff)—RESPONDENT. 

Case No. 1087 of 1878. 

Fees for medical attendance^ Absence of agreement—Reasonable re¬ 
muneration. —In the absence of any agreement between a medical man and 
his patient, the former is entitled to recover as fees for medical attend¬ 
ance whatever appears a reasonable remuneration under the circumstances 
of the case. 

fieW, in the present case, that the sum of Rs. 376 awarded by the 
Commissioner was not an unreasonable amount of remuneration for 73 
professional visits paid by plaintiff to defendant. 



260 


Nos. 106 & 107. PUNJAB RECORD, 1879. 


No- 106 

Before Plowden and Smyth, JJ. 

KAHNA— (Pi..\iNTiFp) —APPELLANT. 

Versus 

KAHN SINGH A' MUSSAMMAT BHAGAN— (Hkpendants) 

RESPONDENTS. 

Case No. 1104 of 1878. 

0/Co„^rac^-.Vo»<.|/ paid under void agreement-Act 

n l<-0nl and aho other thing. 

dlegal.-Whevc money has been pai.l l.y a briilesioom to the bride's 

fatlK-r 1,1 <-on.s,,leiatior. of (he mania-,, of (he latte,- s dan-hter, and the 

promi.sed maniage has not been performed ; Held, that such money can bo 
rrcovored hack liy suiL 

The tiansaction between tl„. partie.s eomprises two .li.stir.ct and separ 

able sets of promises within the meaning of section 57 of the Contract Act 
and while one .set, that relating to the mar, iagehslawf,,!. and amounts to a 

contiaet the other set, that relating to the pecnnia.y consideration, may be 

unlau fill as opposed to public policy, .and therefore a void agreement But 

whether such agreement be voi.l or not, the per.son who paid the money is 
in either ea,se entitled to recover it b,aek in the event of the father of the 
girl refusing to celebrate the marriage. 


No. 107- 

Be/t.re Lind.-uiy niul Hou-den, JJ. 

G EH NLV—(D n p Kx da x t)—. V PPEOj A NT. 

Versus 

HA K TM— (Pi.A I XTi pp)—U ESPON DENT. 

fuse X,,. 121)5 of 1S78. 

Money paid for expcn.es of marriage after,card, found to he a nullity- 
Suit for damages—l-'randulent lepir.scntat ion .—Vole,uhml caused the 

marriage of h,s „i,.ce to take place with plainlilT. having taken Rs. 120 
from plaint,II for expenses. Three months after the marriage, one S., alleging 
a former marriage, sue.l ami obtained a .leeree for custo.ly of the girl 
PlaintiO therefore sued for the Rs. 120 advanced for the marriage expenses, 
and got u decree from botli the lower Courts 

On speci.al appeal to the Chief Court, ii was urged that the suit was 
not maintainable. 

f ti » it (li<l not appeal that the Hs. 120 was paid as consideration 
fo, the wife, and that any case plaintiff was entitled to recover the amount 

as damages for a fraudulent tepresentation by defendant. 

Sneemt appeal,he order of i/.e Co„„„ is.sioaer, Lahore. 

llto facts Dftlii.s ca.so surticicntly appear from the above 

head note, and tlic jutlginct of the Chief Court, which w.vs 
delivered by— 

1 • f nutst he di.smissed. The 

plaintiff’s claim is that the tlefendant-appcllaiit took fmm him 
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the sum of Ks. 120 for expenses of the wedding of the 
daughter of his deceased brother with the plaintiff; that the 
marriage took place, but was a nullity, as the defendant had 
already married her to one Sharif, who by suit recovered the 
girl from defendant. 

It does not appear that the Rs. 120 v/as paid as a con¬ 
sideration for the wife : and I am not prepared to say that if it 
had been, the money could not under the circumstances be 
recovered. But I think it is clear that the money may be 
recovered back by the plaintiff as damages for a fraudulent 
representation by the defendant, whereby the plaintiff was put 
to an expense of Rs. 120. 

It was held that an action of this kind could be maintained 
in the case of Asgar AJi Chowdry v. Mahubbut AH (reported in 
22, S. ir. R., 403). 

I would accoi’dingly dismiss the appeal with costs. 

Lindsay, J.—I concur. 


No. 109. 

Before PUnvden and Smyth, JJ. 

GUJAR AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

SAHAB SINGH A I OTHERS— (Defdts.)— RESPONDENTS. 

Case No. 1176 of 1878. 

Sale of mango grate by majority of yroprietora—Dissent of minority — 
Suit by jnirchascrs to compel partition of trees. —Where a majority of the 
proprietary body sold to the plaintifls the liees standing in a mango grove, 
which was joint undivided property of all the proprietors, . whereupon the 
plaintiffs brought a suit to compel the dissentient proprietors to partition 
off their share in the trees. 

Held, that the sale passed no interest whatever in the trees of the 
grove : that the plaintiffs could stand in no better position as against the 
defendants (the dissentient proprietors) who were no parties to the sale 
than their own vendors : that these vendors could not before partition chiim 
any particular trees as their own; and could not have claimed partition of 
the trees as distinct from the soil on which they stood ; and that therefore 
plaintiffs’ suit failed. 

The decision in Punjab Record No. 70 of 18GG, quoted and followed. 

Regular appeal frout the order of the Commissioner, Jidlundni\ 

dated 29fA April 1878. 

Rivaz for appellants. 

The plaintiffs in this suit were the purchasers from a large 
majority of the i^roprietors of Mauza Satur, in the Hoshiarpur 
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(h.stiiLt, of the trees of ii mango grove .situated in the above 
village, v hieh iva.s joint undivided proiierty of all the proprietors. 
It apiieared from a former .suit that 'JJS out of 103 of tlie proprie¬ 
tors of the village had eitlier taken jiart in the sale of the trees, 
or had subsequently aequie.seed in sueh .sale. The present suit 
was therefore brought to eompel the five dissentients to partition 
oil’ the trees representing their .sliare in the grove. 


The first Court ga\ e plaintiffs a deeree. Tlie Commissioner, 
after ilireetiiig a loeal enquiry to be made by the Deputy Coin- 
mi.ssioner, lioshiarpur, passed the following order ;_ 

I eonsider the deeision jiroposid by the Deputy Coni- 
nnssioner is the only fair one under the e ire urn stances. Plain¬ 
tiff has brought property eomnion and joint witliout the consent 
of all tlie sharers. He wislies to eompel those who object to 
•separate their share.s, but it is ilillieult to .say .vho object. He 

lias sued a few selected sharers only, but many others object 
also : idl iiiu.st therefore be made defendants. 

“ I therefore return the ease to the Extra Assistant Com¬ 
missioner, with a request that he will ],ave all the sharers 
impleaded, and decide what has been received by each, and 
a.ldiiig a reasonable sum for interest and expenses, and deduct¬ 
ing amount jiaid by trees taken, deeree the balance, to be paid 
Cither in trees or in cash. 

“ The sharers wlm wish to pay in trees may be responsible 
for getting their .shares divided and niiule over to then, separately. , 
liaiiitill, a inireha.ser without po.ssession, cannot compel division.” 

On appeal to the Chief Court, the judgment of the Court 

"as delivered by-_ 

PnowDU.v, are satisfied that the Couimissionei's 

Older under ai>i)eal eannot be nmintained. 

A large majority of the proprietors of the village assumed 

to .se l to the plaintiffs all the trees in a certain mango gi-ove 

winch was common ,,roperty of all the jiroprietors. The p.x^t 
suit IS by the pureha.ser against five of the proprietoi-s who took 

no part 111 the .sale, and have refused to accept it as binding. 

le o )jeet of the suit is to eompel tliem to partition off the trees 

representiiiK their share in the ^n-ove. 

’ nniissionti on the appeal of the ilefendunts against 
t deeivi. of the first Court granting the relief sought, lias diixx^ted 
the hrst Court to implead all the proprietors and to decree what 
IS cue each to the plaintiils, after aseertaining what amount 

ieeei\eil by each and adding a re^l 4 iouab^e sum 
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for interest and expenses and deducting amount paid by trees 
taken. 

This decree • has been made ^vithout the consent of the 
plaintiffs, and they have appealed against it, on the ground that 
the Commissioner had no power to cancel tlie sale of trees to 
plaintiffs or to compel them to take back the amount disbursed 
by them, and relinquish the trees. It is clear tliat the Commis¬ 
sioner is directing the first Court to try a suit of an entirely 
♦ 

different kind from that instituted by the plaintiffs, and against a 
distinct set of defendants. In the trial directed the five original 
defendants have no interest and cannot be held liable, as they 
were iio parties to the sale. The Commissioner therefore, if he 
considered that the sale gave no right to the jdaintiffs as against 
the defendants whom they impleaded, s'hould have dismissed 
the suit. 

The question then is what order is to be passed in this 
appeal. The Commissioner has held that the suit as laid could 
not be maintained against the defendants, that is to say, that the 
plaintiffs could not compel the defendants to partition the trees. 
If this decision be correct, then we think that we ought to pass 
the order which the Commissioner should* have passed, and that 
it is not necessai’y for us to send the case back to his Court. 

We have heard Mr. Rivaz on the question whether the 
plaintiffs are entitled to compel the defendants to a partition of 
their shares in the trees of the gro\ e, and we are of opinion that 
the plaiidiffs are not so entitled. 

Following the decision (No. 70 of P. P.y 1866) of this 
Court in the case of A?iderso7i v. Taylor, we consider that the 
sale by a portion of the proprietary body of trees standing in a 
grove which was joint undivided property of all the proprietors 
passed no interest whatever in the trees of the grove. The 
plaintiffs can stand in no better position as against the defend¬ 
ants, who were no parties to the sale than their own vendors. 
These vendors could not before partition claim any particular 
trees as their own, and could not have claimed partition of the 
trees as distinct from the soil on which they stand. The only 
way in which they could have become owners of particular trees 
would have been by procuring a partition of the common land 
of the village, or, with the consent of all the proprietors, of this 
particular grove only. But the plaintiffs are not on an equally 
good position with these vendors for this reason that they have 
not acquired any interest in the land which could enable them 
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to claim iiartition, assumiiif^ that ])eisons other than proprietors 
are coiiiiietent to claim it. As the plaintiffs’ vendors could not 
compel partition of the trees, as distinct from the soil, against 

the will of the defendant.s, we arc of opinion that the plaintiffs 

cannot ; and that the iiresent suit is therefore not sustainable. 

AVc acceiit this apjieal, and while we reverse the Cominis- 
sioiier's order of remand, we pa.ss the order which in our opinion 
he ought to have jia.sscd : and dismi.ss the suit. 

'J'he appellants will get their costs in this Court where they 
succeed to some e.vtcnt, hut must pay the costs of the defendants 
in the Lower Courts as their suit fails. 


No. 114- 

Bcf(jrc^jL.*loivden and Smifth, JJ. 

1 JASON Dill— (Defknuaxt) —APPEIjLAN'T. 

Veri<H8 

►SIKDAR KHAN— (Plaintiff) —RE8PONDENT. 

Case No. 1010 of 187iS. 

'I ransftn' of property xcithout consideration — Fraud—Suit for posses¬ 
sion bxj pnrehascr~Ex turpi caasa aoa on/ar ac/io.—Where an instnunent 
purporting to be a transfer of property has been executed by one person 
in favour of another, witliout consideration, for a fraudulent purpose known 
to both, but possession has not been delivered. 

Ilelu, that the apparent iiurchaser ciuinot succeed in a suit for posses¬ 
sion 


iliscuT.scil.* coiitaincl in the ii,a.\im “ cx airpi causa non oritur actio " 

Jicynlar a],peal from the order a/the Commhssiouer, Jidlundur, 

f/nfer/February 1878. 

The facts of this case are fully set out in the following 
judgments of the Chief Court :_ 

Ilomden, J. Ihe i>laintiff in this case sues for possession 
of 17 bigahs l.'i hiswas of land. Ho ba.ses his claim upon 
a registered ilced of sale dated .August 22nd, 1871. The 

deed acknowledges reeeipt of the purchase money Rs. 200, 

and de.scrihes the laiul as in the posse.ssion of the vendor. 

Ihe ,,1a,lit alleges that at the time of .sale the land was in 

po.ssess,on of a mortgagee, and that it was agreed that pos- 
se.ssion should be taken by the purcha.ser on xcH.-ovcry of 

the land from the mortgagee: that the latter’s right to pos¬ 
session had ceased in rabi 8umbat 1084, and that the defendant 

laving refused to gi^ e imssessioii, this suit is.bi-ought in oi-der 
to get it. 
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Ihe defendant admitted execution of tlie deed of sale, 
but denied receipt of consideration and alleged that the deed 
was MU'itten fraudulently at the time ^^'hen he was being sued 

by Gholam Jilani and others for the land. The plaintiff' 
rejoined that the full purchase money, had been paid. 


The issue formerly raised was 
money had been paid. 


whether the purchase 


Both parties produced e\ idence, and the ffist Court foun d 

that no consideration passed, and holding the deed to be void 
dismissed the suit. 


Ihe plaintiff appealed to the Commissioner on the ground 
that (1) payment of consideration was proved by the idaintiff's 
witnesses, (2) The burden of disproving payment lay on 
defendant and had not been discharged ; and (3) defendant 
could not avoid his own deed by alleging his own fraud. 
On the second and third giounds the Commissioner decided 

in the plaintiffs favour, and the case now comes before us 
on the defendant’s appeal. 

The appeal is a regular aj^peal, and the whole evidence 
is before us for consideration. 

Having considered the whole e^■idence, I am quite satisfied 
that no consideration passed or was intended to pass from 
the plaintiff to the defendant, and that the sale was not a 
real sale, but a sham sale designed to defeat the claim of 
Gholam Jilani to the land purporting to be .sold. 

The evidence shows that at the time of the ostensible 
sale, the defendant and plaintiff were on good term.s, and six- 
days afterwards a suit was brought against the defendant l>y 
one Gholam Jilani for a portion of the land comprised in 
the deed. The deed of sale was relied ui)on as a defence 
to the suit of Gholam Jilani. Gholam Jilani was the son of 
Mahomed Ali Molana, lumbardar of a neighbouring village 
(who has succeeded in supplanting Karim Gujar as lumbardar 
of the village in which the land in suit was situate), and 
Sirdar Khan, a son of Foja Rajput, another lumbardar of 
the same village. Dasondhi Avas an old and childless man, 
and I think it is most probable that tlie sale, whether real 
or sham, Avas made Avith full knoAvledge that some claim to 
the land Avas about to be made by Gholam Jilani: and Avith 
the object of defeating the claim. Still the sale might and 
Avould be a hona fide sale if the considemtion was paid. But 
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upon tlie wliole evidence I consider it is not proved that 
tlie consideration was i)aid. The direct evidence as to pay¬ 
ment is of no value. The price set out in the deed is 

apparently ade^piate, having regard to the fact that posses¬ 
sion of 12 highas 16 Juswas out of the 17 bighas 5 biswas 
sold co\ild not be given for several years : and it is highly 

improbable that the i)urchaser would pay down at once an 
ade(juate price for lan<I of which to liis knowledge (as I 

find) the title was disputed and delivery of j>ossession of 

the greater portit)n was to be deferred in ai»y event for 
many years. 

Tt is deal* ujxm tlie statements of the plaintiff himself, 
and his witness Jkihadur Khan, lumbardar, that the plaintiff 
did nitt get proprietai'y i>ossessit)n of that iiortion of the land 
purporting to be soUl, which was not under inoi-tgage to 
Bhindi IVIull, and the fact that this jMjrtion continued to 
be in the )>ossession of Dasondhi, and eultivatetl by him 
without i>ayment of malikana to the plaintiff as proprietor, is 
une.xplained. 

Lastly about a year after the conclusion of (Jholam Jilani’s 
suits, tlie defendant in October 1873 jiresented a i>etition to 
a Kuroi)ean otlicer, tlum on tour, to the same genei'al effect 
as his i>resent plea, namely that the dee<l was executed with 
a fraudulent design and that no considemtion had |>assetl. 
this statement is not of much value in itself, but it 

shows that the j)resent defence has not been suddenly invented 
to meet the exigency of the moment. 

Upon the evidence as a whole T consider it pi'ovetl, not- 
withshiiuling the acknowledgment in the deeil and befoi*e 
the Registry Ollicei', that consideration was not i>aid : and 
that the sale was to the common understanding of both 
parties a fictitious transactii.)n designed to ilefeat the claim 
of Oholam Jilaiii. The case then stands thus: an instru- 
meiit purporting to be a transfer of pix>i>erty has been 
executed by one person in favour of another, without con¬ 
sideration, ftir a fi-audulent purpose, known to both, but ix>sses- 
sion has not been delivered. 

Ihe question is whether the apjHirent piux’haser can suc¬ 
ceed in a suit for possession. 

Tn my opinion ho cannot, both on the lnx>ad gixwmd 
that no man ought to derive atUantago fix>m his own wi'ong, 
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and in accordance with the rule contained in the maxim 
ex- turpi causa iton oritur actio” that a Court of justice 
will not interpose activ ely in favour of a man who is particeps 
crinihiis in an illegal or fraudulent tiunsaction. Moreovei*, 
when it appears tliat both parties are equally offenders 
against the law, the maxim potior est conditio possidentis 
aut defendentis” prevails, “not because the defendant is 
more favoured, but because the plaintiff is not permitted to ap¬ 
proach the altar of justice witii unclean hands.” 

The maxim relied upon by the plaintiff in the Commis¬ 
sioner’s C^ourt, that a man cannot be heard to allege his 
own fraud, is one of limite<l application and cannot govern 
the decision in a case when the fraud alleged is a fraud 
common to both parties, and such fraud has in fact been 
alleged, and not only alleged, but proved without objection 
The Court being in possession of all the facts ought to 
decide according to the truth, unless it be prohibited from 
doing so: for otlierwise, by wilfully shutting its eyes 
against the actual facts, it would knowingly become an 
instrument in the hands of a guilty pai*ty for the comple¬ 
tion of a transaction entered into for a fraudulent purpose, 

and which without the aid of the Court cannot be com¬ 
pleted. 

The proper attitude of the Court as it seems to me is 
to stand neutral between the guilty parties : and to refuse 
to aid either of those who seeks its aid to enforce a claim 
having its root in and springing out of the fraudulent 
transaction. Thus in a case like the present, the Coui-t 
ought, as it seems to me, to refuse to give to the apparent 
purchaser a declaration that he is owner or to decree him 
possession, and similarly if the apparent owner was seeking 
relief, it ought to lefuse to set aside his deed, 'When the 
transaction has reached such a stage that a document of 
transfer of title has been executed by the one party, but 
possession thereunder has not been delivered to the other, 
neither party can complain of injustice, if the law leaves 
both parties to a transaction still incomplete in the exa^t 
condition in which they have by their own acts placed them¬ 
selves, and refuses on the on^; hand to undo what ha? 
been done, and on the other to complete what has been left 
undone. 

There is no doubt that the rule ex turpi causa non 
oritur actio is a rule of far larger scope than that which 
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ck'clai'cs tliat a man shall not be lieard to allege his own 
fraud. This is j)lain from the fact that it is a settled rule 
in the Courts of law as well as of eciuity in England that 
not only a simiJe written eontraet, but a contract under 
seal in its form just and righteous may be vitiated and 
avoi<led by alleging and adducing extrinsic evidence to prove 
that it was founded <ui a consideration, or had a view or 
iair|>ose (-ontrary to law are jHiblic jiolicy (CoUittt< v. Bhin- 
tf'rn^ 1 Sniitli fi A. (\^ 7fh ]>. .*1G9 (itid tiotes). To 

the same eifect is the ride in section 92 of the Indian 
Ijvidence ..Vet, which admits proof of illegality t»r of any 

fact which would invalidate any contract, grant or other 
disiH)sition of pr<»perty which would invalidate the document 
in which the ti’i ins of the contiact or other act are contained. 

Then* is a class, of cases which goes even further than 

those which permit a di'fendant to allege his own fraud, 
upon grounds of judilic i)olicy. I refer to those cast^ where 
a i»arty to an unlawful agreement is ])erinitted to recover 
by suit monies paid or goods delivered luuler the agreement when 
the agreemi*nt is unperformed. In the recent case of Taylor v. 
Uou'vvti^ A. /i?., 1 Q. /y. />., 291, in which the Court of appeal 

allirmed the decision of the Court of Queen’s Bench, Ijonl 
Justice IMellish stated the rule thus: “if money is paid 
or gooils deli\'ered for an illegal purpose, the person who 

has so |»aid tlu* money or deliveivd the goods may recover 
them bi'fore the illi'gal ])Uipose is carried out, but if 
ht* waits till the illegal jiurjaise is carried out, or if he 
seeks to enforce the ilU*gal tr-ansaction, in neither Ciise 

can he maintain an action,” In tliat case .d had delivereil 
goods to A' under a fictitious assignment for the i>urposo of 
defiauding .^1 .v creditiirs. A* I'xecuted the bill of siile of the 
goods to C who was pi-i\ y to the scheme without ./I’s con¬ 
sent. It was held that A might repudiate the whole tiiuisac- 
tion and demand the return of the goods from C\ It is 
pi'oper to add that this case is not an authority directly in ixiint 
in the present c*ise, nor is it referred to as such, because 

a doubt was ex]>ressed by Groom, J. whether i? the siile 

to 6 had been made with assent, the plaintilF could have 
recovered the goods. ^ 

bo also in the case of JJrotat \ /W/cr decidetl by tho 

Court of Aar/nvyacr in 1858, (27 A. ./. 2G2) whore 

there was a fictitious sale of goods by the plaiutili' to the 
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defendant in order to protect his personal effect from his 
creditors, and actual possession of them was delivered to the 
defendant, the plaintiff was, notwithstanding, held entitled to 
recover his goods. In that case, after verdict for the plaintiff, 
a rule to enter a non-suit was obtained on the ground that 
the plaintiff could not set up that the agreement which he 
had pretended to make with the defendant to sell him his 
goods, and under which he had delivered possession of them, 
was intended between him and the defendant as a fraud 
on other creditors ; b\it it was held that the ))laintiff was 
not as between himself and tlu- dc'fendant estopped from 
showing tlie real charactei* of the transaction, the transfer 
not being by deed. It was expressly pointed out by Malin, 
B. in that case (and by Pollock, C. B ) that the case was 
not the same as the case of a sale by deed, for by the 
execution of the deed the proi)erty or the goods passes 
(according to the English law) by force of the deed itself. 
This case like the last is not cited as an authority directly 
in point, but merely to illustrate the position that a party 
to a fraudulent purpose is not necessarily debarred thereby 
from undoing an act done in pursuance of that purpose. 

The cla.ss of cases under notice, it may be observed, 
form an apparent, but not a real exception to the rule con¬ 
tained in the ma.xim nx lu)'pi causa non oritur actio^ 
Tlie exception is only apparent and not real because, as pointed 
out by Cockburn, C. J., in the case of Taylor v. Bowers above 
cited, “the action is not founded ui)on the illegal agreement, 
nor brought to enforce it, but on the contrary the plaintiff 
has repudiated the agreement and his action is founded on 
that repudiation,” and by Mellish, L. J. (p. 300), “ to hold 
that the plaintiff is entitled to recover, does not carry out 
the illegal transaction, but the effect is to put everybody 
in the same situation as they were before the illegal trans¬ 
action was determined upon and before the parties took any 
steps to carry it out.” He then lays down the proposition 
already quoted above from his judgment. 

I may add here that it is undoubted law in the English 
Courts that a completely executed transfer of proporty, though 
originally made upon an unlawful consideration, or in pur¬ 
suance of an unlawful agreement, is afterwards valid and 
irrevocable both at law and equity {Ayerst v. Jenkins^ L. R. 
16 Eg., 275, Pollock on Contract, 2nd edition, p. 329, and 
Brown v. Foster note supra.) 
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.Sufficient has been said to show that if this action can 
be held to be founded upon * hirpi^ causa ’’ the plaintiff can¬ 
not succeed, notwithstanding that the defendant was also a 
])arty to the illegal purpose and himself brings it to the notice 
of the Court. 


Tt appeals to me to be plain that the present demand 
is as a matter of fact founded upon a “ turpis causa^' if 
the transacticm be ^■iewed as a whole. In form the action 
is U) recover possession as owner of property, transferred by 
a valid insti-ument of sale. In reality it is a demand that 
(‘fleet be given to a sham instrument concocted for a fraudu¬ 
lent ]>ur})ose, to which complete effect has not yet been 
given by delivery of possession. The jdaintiff in bringing the 
.suit no doubt did not intend that the Coui*t should see behind 
the deed of sale, but as a matter of fact the Court has got 
behind the deed, and is in possession of all the circumstances 
of the transaction. This being so, T think the Court is not 
precluded from holding, according to the truth, that the 
action is in fact, though not in form, an action founded upon 
titrpis caiisa^'' and that the plaintiff* cannot for that reason 
succeed. Tt is not, if this view bo correct, necessary to 
determine whether the plaintiff* is owner of the property 
pui’porting to be sold, that is to siiy, whether the instrument 
by reason of its intentional execution tmnsferred to the 
plaintiff, as between him and the defendant, the ownership 
of the land purporting to be sold, or whether ho is merely 
owner of the instrument itself, because oven upon the former 
assumjition, the plaintiff, who is seeking to have effcKit given 
to an illegal transaction not yet fully executed by the iMirties, 
is a pei’son not entitk'd to the assistance of a Court of justice. 

T have not been able to find any authority exaejily in 
jjoint which T could examine, that is, I have not found any 
case in the Lrfiw Reports in which a suit for possession under 
a deed of sale executed with a fraudulent intent, known to 
both parties, was decreed in the plaintiff’s favour. The only 
English authority that T have met with, which seems to be 
nearly in point, is the decision in the case of Doe v. Roberts 
w Ji.y itc., 369 cited in Jh'oion v. Poster above quoted. I 
have not seen the rei)ort of the case, b\it it is thus des- 
ci’ibed in Keen v. Baird, p. 307 : “ When a man in oixler 
to give his brother a eoh^rable (lunlifieation to kill game 
conveyed some land to him, it was held that his widow 
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could not avoid the conveyance in an action of ejectment 
against her by the brother.” Commenting on that case in 
Jivowii V. I^oster^ W^atson, B. said :— ^Vhen a person con¬ 
veys his property for the purpose of qualifying the person 
to whom it is conveyed to kill game, then the property 
instantly passes, and he cannot set up that, though done by 
deed, it was done for the purpose of giving a qualification 
to kill game ; and IVIalin, B. said : There was a transfer 

for the purpose of eftectiiig the object and giving the man 
that which was intended : and the real misconduct on the 
part of the party was that he was guilty of a breach of 
honor in not reconveying that which was transferred to him.” 
So in the note to the Duchess of Kingston’s case {Sviith's: 
L. 6 '., Itli edition^ p. 801) the Commentator quotes this ease, 
as showing that “ no person can avoid his own deed by 
wliich an estate has passed on the ground of his own fraud 
in executing it.” This case seems to be an authority for 
the proposition that when an estate has passed by a con- 
veyance, the owner can recover possession notwithstanding 
tliat the conveyance was made in pursuance of an illegal design. 

. That case, however, as I understand it, from the observa¬ 
tions made upon it, is not quite in i^oint with the present. 
To make the cases similar it would have to be held as a 
fact that there was an intention to transfer the o^vnership, 
and as matter of law either that the intentional execution 

of an instrument of conveyance of itself transfers the owner- 

« 

ship instantly or that the person so executing it is thereby 
estopped from avowing an intention not to transfer it. As 
a matter of fact in the present case evidence has been 
admitted without objection, (whether or not the defendant 
was estopped), which shows that neither party intended the 
ownership to be transferred. That being so the case is not 
altogether in point, and I need not express an opinion on 
the points of law I have mentioned. For, as I have already 
said, the plaintiff, whether owner or not, is not as it seems to 
me, entitled to the aid of the Court in recovering possession 
under the instrument of sale executed with his knowledge for 
a fraudulent purpose. 

For the reasons above given I think the plaintiff s suit 
should be dismissed with c(‘Sts throughout. 

Smyth, J.—I concur generally in the foregoing judgment. 
The case is the converse of that reported as No. 11 in 
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PatjJnb Rocord for 1875, but the same principle applies to both. 
No Court will lend its aid to a man who founds his cause 
of action upon an immoral or an illegal act : or as it has 
been otherwise expressed, “ No i)olluted hand shall touch the 
pure fountains of justice.” 

The appeal is accepted, and plaintiff's suit is dismissed with 
costs throughout. 


No. 116. 

Before Plo^rden and Smyth, JJ, 

NI^TA STNOH —(Defkndant)— APPET^LANT. 

IVlITS.SAMlVrAT SOPR AT— (Plaintiff) —RESPONDENT. 

Case No. 1124 of 1877. 

lUndn xo'tdoio Separate po^.^ession of deceased husband's sf^re in joint 
khata — Partition—Custom. —Plaintiff, a Hindu '.fidow, claimed separate pos- 
??ession of her deceased husband's share in a held jointly by him and 

defendant. It was found that before the death of plaintiff’s husband the 
brothers ceased to be a joint undivided family, and also that no local custom 
prevailed adverse to the widow’s claim. 

Held, upholding the orders of the lower Courts, that plaintiff was 
entitled to a decree for separate possession, as there is no general custom 
luovailing in the Punjab by which the widow of a separate brother is precluded 
from obtaining separate possession of her husband’s share in a joint khata 
from her husband’s brother. 


Specint ajtpeal J'rom the. order of the Comn\.is»xoner.^ ZrrAmv, 

dated 'l'2nd Map 1877. 

Rivaz for aj)pollant. 

'rho following judgments wore <lelivored. 


Pf.owof.n, J. 'I'lic question in this case is wbethor tho 
lower CV)urts bavi' rightly decreed to the widow .separate ix>sso.s- 
sion of th(' share of ht'r deceased huslwind in a khata hold jointly 
by him and the defendant, the latter having a share of §rds and 
tho foi’inei* of ;\rd. 'Phe Courts have found that the bi'others 
cwised to ho a joint undivided family before the death of the 
plaintiff's husband : and that there is no local custom to the 


contrary. Citing tho decision of the Court in Civse No. 100 of 
Punjab Record 1876, J/j/Y.sva/i 2[hII v. Massamnuxt Bhan Abar, 
tho Courts have decreed possession as above. 

Judgment w*is reserved in order that the effect of the cases ' 
cited at i)age 56 of the N^otes on Oustomarp Raw might 
bo considered and more recent decisions of this Court examined. 


* 1st edition ; page 108, 2nd edition. 
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The result is in my opinion that upon tlie findings above 
mentioned the deci'ee is right, and that there is no such general 
custom prevalent in this province as threw the burden of proof 

upon the plaintiff to establish affirmatively her right to the relief 
eventually granted. 


The first case mentioned in the on Customary Law is 

No. 93 oi Panjtth R'nzord 1869, Atur Singh and another v. ]\fussam- 
mai Purtapee, from the Umballa district. In that case the 
Court held that the wirlow was not entitled to a partition as a 
Hindu widow in lier own right, and concurred with the reasons 
given by the first Court on this point. Tlie first Court liad 
dismissed the suit, finding that the land was never divided but 
joint, and holding that on this account and also according to the 
custom of families tlie plaintiff was only entitled to 

maintenance. That case was therefore decided upon a special 
and not general custom. 


Next is No. 28 of Punjnh Record 1870, Kahn Singh v. 
Mussammat Pre.m Kour, In that case the judgment of this 
Court proceeded avowedly upon the Hindu law and not upon 
custom. 


Case No. 954 of 1873 was a claim for partition of house- 
property in Gujranwala, and the property was joint up to the 
date of the husband’s death. The first Court distinctly found 
in that case that the custom by which widows get partition of 
the husband’s share of property in villages did not extend to 
towns. That case is thci-efore not a precedent in support of a 
general custom such as is relied upon by the ai^pellant in this 
case. Besides these cases is a case No. 55 of Punjab Record 
1870, Hem Raj v Mussamynat Khem Kour ; that was also a case 
of house-property, and it was found that the plaintiff and his 
brother, the widow’s liusband, had been in possession of inherited 
property and that no division had taken place, and that the 
widow was only entitled to maintenance. This case does not 
proceed upon any custom, and accords with Hindu law as 
applied in this province, and the appeal relied upon that law. 

In No. 522 of 1877 (unreported), * Ranja v. Mussammat 
Rajjiy a suit for land in the Kasur tahsil of the Lahore district, 
separate possession of her husband’s share was decreed to a 
widow against her husband’s brothers, the widow’s name being 
entered as entitled to -Jth share in a joint khata. In that case 

* Since reported as No.j22 of Punjab Record^ 1878. 
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Fitzpatrick, J. examined the cases, but could find nothing on the 
record of that case or in i)revious decisions of this Court to 
indicate the existence of any custom in conflict with the Hindu 
law, according to which he held the widow entitled to partition, 
ft)llowiTig the T>omhay Pligh Court’s decision in Tdcnn Jashi v, 
Luxum Jihai (l Bom. If. C., p, 189). Tt cannot, I think, be said 
uf>on a review of these decisions that there is a general custom 
prevailing in this province by which the widow of a separated 
brotlier is ]>r('c]u(led from obtaining separate ])OSsession of her 
husband’s shaiv in a joint hlioia from her husband’s brother. 


C’onsequently in the absence of ])roof of such a custom 
])revailing locally, the Lower Courts were right in decreeing 
S('])arat{‘ possi'ssion to the ])laintifF. The decree, it is to bo 
obsei*\'ed, is mit for division of th(‘ hhoid., but merely for sei>a- 
i'at(* poss('ssi«>n of a third share' of tlu' land comprised in it. 
I’lu' share' will of course' be held upon tlu' usual wiflow’s tenure 
with a life interest only* 


The appeal is dismissed with costs. 


Smytit, J.—T concur. Tn cases like the present, the distinc¬ 
tion between the partition of a joint holding and a mere separor 
lion of tho potisession between the co-sharers in a joint holding 
should be borne in mind. When a partition is effected there is 
a separation of the proprietary right, and the portions into which 
the holding is divdded are each afterwiirds held in sovemlty by 
the individual shai’er to whom it has been allotted. But where 
there is a mere separation of the possession as distinguished 
from a partition, the entire holding still remains the joint pro- 
pei'ty of all the co-sharers ; and though each sharer holds sepa¬ 
rate i)ossession of a portion of the holding, and may bo allowed 
to manage such jjortion and appropriate the whole of its pro¬ 
ceeds, he is yet not com])etcnt to deal with it in any manner 
Avhich would be prejudicial to the joint proprietary interest of 
all the co-sharers in each and every part of the holding. Ho 


could not, for insbince, acting aloi^e, so alienate the portion in his 
I^ossession as to prevent its being dealt with as a portion of the 
joint holding in any general partition of the holding which 
might afterwards be ap])lied for by any of the other coshai'ers. 
Tn such jmrtition regard would not necessarily be paid to any 
such alienation, though perhaps in carrying out the partition it 
might bo considered expedient to uphold the possession of a 
transferee where the transfer is not otherwise open to exception. 
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so far as that could he done without pi-ejudico to the rights of 
the co-sluirers. 

Bearing in mind tliis distinction l>et\ve('u partUiun and 
Hppartilion (\fpox^rs^lnn, I douht, wlictlau- custom in IIk* Pnnjah 
would suijport a llindu w'uhnv in claiming partition of her 
deeea.s<‘d husband's share in a joint lioklingso as to entitle liei* 
to be shown in the Go'-'ernuumt pa'[)ers as the soli* owner of the 
l)ortion which wo\iM fall to lier .share on such ]>artition. But 
I am not awar(‘ tha,t thra\‘ is any gcmeral custom whicli wouhl 
debar h(‘r from cbiiminy to h ‘ [)ut in separate possession of .so 
much of the joint hoMingas may b.e talc-.ai f.iirly to repro.s(‘nt 
her dec(‘ase<I hnsbanil's shai-e. and frtau i.nsjiging th(‘ .same for 
lier own indi\‘i<!u'd ]> au lit, and from bi-ing re-'orded in tin* 
Go^•(‘l•nJn(mt paj*ers as in :• j>:ir:ito pfV'.sossijm of tiie sann'. 

I understand tint ih * decr<‘(* <>: th*’ Lower Courts in tlui 
present case is a de.a\'e in favor of tlc' w idow feu- .s<'parat(^ 
posse.ssion of her shaia' in this sens(', and T tii('r(*foi-e concur 
with ]\[r. Ju.stice riowdt'U in dismissing tliis appc'al with costs. 


No 117. 

Jieforr Plomlni aiifl SnDjiJt, JJ. 

COLONEL AllTH UR CORY— (Petitioxi-iO— APPELLANT. 


Veraus 

THE OFFICIAL LIQUIDATOR, PUNJAB BANK, 
LIIMITED—COimosiTi: party)— llESPONDENT. 


Case No. IGO of 1878. 

Act IX of 1872, ^icclion 17— Piirrha^fe of Bnuk i^harc.^ induced by 
fraud and misrcprescnlatvm—Voidable contract — RcMd^f^inn of contract 
— Ratification-Purchase by Bank of its oicn sharcs~-UUra rires — Estop¬ 
pel. —A purchase of Bank shares held to have been under all the circum¬ 
stances, a contract voidable under section 17 of the Indian Contract 
Act. 


A person who has been induced to enter into a contract voidable on 
the ground of fraud may rescinil the contract within a reasonable time 
after discovering the fraud. The contract continues valid until the party 
defrauded has determined his election by cancelling it : if he once determine 
his election, it is determined for evei*. 

Where a purchase of Bank shares was voidable by the purchaser on 
the ground of non-disclosure of mateilal facts which it was held lo have 
been the duty of the vendors, the dc facto Directors of the Bank, to dis¬ 
close, and the facts withheld subsequently came to the knowledge of the 
purchaser, and the purchaser, after a reasonable time had elapsed, took the 
active steps both as a shareholder and as a Director qualified by the 
purchase to act as such, held, that the purchaser’s election was deter- 
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mined by his conduct in affirmance of the contract, and he could no longer 
repudiate the purchase. 

Held, also, that the purchaser could not contest his liability as a 
contributory in respect of the shares so purrhased, merely on the ground 
that the shares liad been acquired ultra vire^i by the Directors, as the 
shares had a legal existence which their acquisition by the Directors had 
not destroyed. 


No. 118- 

Befoi'e PloinJrn and Smyth, JJ. 

KlIODA BUKSH AND MDHU KHAN— (Plaintiffs)— 

APPELLANTS. 


Versnu 


DXTLLA AND t OTHERS—(Dki-kni)ants)—KESPONDENTS 

Cast' No. 1 Lt-'i of 1S77. 


Kaminud duca^ ('olh ct 'mu not a(4lhorhcd by entry in Settlement 
poperff — Cufito}7i — L(golity of Colleclion .— Where plainlifTs, the proprietary 
bodj% claimed payment of Kamiaiio from defendants, who were non-agri- 
cultural residents in the village; and there was no provision in the Set¬ 
tlement papers by which the collection of such dues was authorised: 


Held, that where tlie collection of Kamiana dues is authorised by 
custom, such collection may be lawful, although the proceeds have not been 
taken into account at Settlement or the collection been sanctioned by the 
Local Government. 


N 0.119 

Befoi'c PUnvden and lltomton, JJ, 
MATHRA— (Plaintiff)— APPELLANT. 

KANHYA—(Defnndant)— RESPONDENT. 

Case No. 1336 of 1878. 

Jujvmn and Parohit —Bi/7 —Douofion made to viembei' of family of 
prieyta—Express exclusion of specified parohit from benefit of donation.— 
Where a Jujman in making a donation (birt) to n member of a family 
of priests intcnlionallj' and expressl}’ excludes another member of the 
family from the benetit of the donation, held, that the latter is not cnlilled- 
upon the mere ground of hereditary right to recover the wdiole or a part of, 
the donation so made to the recipient. 

Special appeal from the order of the Judicial C(wn- 

missioner, lIoshiarp%try dated 31a'< May 1878, 

Cullin, for appellant. 

The judgment of the Chief Court was delivered by,— 

Plowden, J.—After hearing the appellant’s pleader, and 
referring to the decision quoted by him, Gobi'iid v. Sadda 
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No. i Punjab Record^ 1877, we are of opinion that 
of the Lower Courts are right. 


the decisions 


The dispute is as to a donation made to defendant as a 
Parohit. Tlie Lower Court finds that plaintiff is the adopted 
son of one Alaliagar Ram, a Pai’ohit of the same family as 
defendant, and that the donation in dispute was made to the 
defendant with an express direction that nothing should be given 
out of it to the iilaintifl, the Jujmans refusing to recognise the 
validity of the adoption of the plaintiff. 


We think that when a Jujman in making a donation to a 
member of a family of jiriests intentionally and expressly excludes 
another member of the family from the benefit of the donation, 
that the latter is not entitled upon the inei'e ground of heredit¬ 
ary right to recover the whole or a part of the donation so made 
to the recipient. 


We think this is in accordance with the decision of the 
Calcutta High Court in the Sfh Vo/, B. L, R.^ p. 50, and of this 
Court above cpioted. The latter case is distinguishable in its 
circumstances, because tlierc was not in that case any exclusion 
by the Jujman of the person who was eventually held entitled to 
recover as heir. 


This appeal is 


accordingly dismissed ith costs. 
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No 120 

Before Ploiuden and Thornton, JJ, 

MATHRA DAS— (Plaintiff)— APPELLANT ^ 

Versus 

MAHOMED DIN AND OTHERS— (Defendants)— 

RESPONDENTS. 

Ca.se No. 1390 of 1878. 

Act IX of 1572, sections 28 and 127, III. B. — Promise by creditor to 
forbear to sue debtor—Void agreement—Agreement partly void and partly 
enforceable. —Forbearance by a creditor to sue a debtor, or a promise to forbear 
cither absolutely or for a time is not unlawful. On the contrary, there is 
express authority in .section 127, ilhi.stration h. of the Contract Act, for 
holding that a promise to forbear for a time is lawful, and by consequence a 
promise to forbear absolutely, and the forbearance itself, are lawful* 

Where the agreement between the parties consisted of a promise by 
the plaintiff to forbear to sue a third party absolutely or fer a time, and in 
consideration thereof the defendants made certain promises to indemnify 
plaintiff for any loss he might incur therebj', Held, that such agi'eenient 
would be void under section 28 of the Contract Act only as far as it 
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re t!u* plainlill from suing his doljlnv. I’l-oii porformancR by plaintiff 

of liis proniiso, surii porfovninncc having lalron place at (.lefenJant’s desire, 
plaintiff Ijc cnlillcil to enforce defendant’s promise according to 

its tenor. 

f'rtni} ih>' or^hn' i\f fhr C<nnmii^firoyici\ Hawalpindi 

, (JuiriJ 10 / 7 / ^ff(y 1878 . 

Tv. 1*. ITcy, f(u'opjudl-int. 
nattignn, foi* i-ojiondonts. 
d'li(‘facts (»f tills casi* art' fully sot forth 
(►f the C'liicf C'uurt, which was dolivorod by— 


in the judgment 


I’l.f'Wuf.x, d. 'rids Isa suit to (‘uforce the following agree- 
m--nt. the !'lain 11 iV 1 ici i ig ^lathra 1 his, in hose fiivt)r the agree- 


i « i • t I 


• , ' 


. i la 


11 * 


' I, 


i>Mor ^'hc'.kh ^r.ihomcd Khoja, ]\riijju. 

' 1 * ik!i Ualdin Ihdcsh and Lai 
.'■h.’ ••ill’-.! Ihil.-h. I’umr Ihd^sh and ^Vinir Duksh 
: , (*i ailr ( Isi/ar) Ibiwalpindi, and Fazl Din 
. dloj keej>ors of Kawalpindi, hei'cby 

thcl iic r.i-ii, as wo iivi' I iv-ditors aforc.saitl hml after debiting and 
crcilitiny <*ur ii Sj ccti\c amounts nf nionoy (dne to us) in the 
account l)(»ok <*f tlu'said Mahonu'il Din, brought a suit in the 
('ourt of Kai Xaraln Singh, Ibiwalpindi distriet, on behalf of 
IMahomed Din Khoja ]M uj jar against Husain Duksh, jiropriotor 
of hoth (iiins known as Nizain-ud-Din Husain Ihdvsh at Sadar 
(l>a:'.ar) lvawal|dinli and ^Muriceha* roeovory of ITs. 4,B06-7-6, and 
as Lala Alathra Has, Hiunashtah t>f the hiin of Sheikh Shabniti, 
]\U‘rchant, of Sadar (l>azar) Ibiwali>inili, has been kej>t Ixick by 
us from bringing a separate suit against the iirm alluded to for 
l\s. .58()-7-l) diu' to liirn from the said llusixin Duksh, wo hei*eby 
agree and write in mainu'r following :—that wo will add the 
sum due to Ijjda AFatlua Das (.lunuishtah i>f Sheikh Shubrati 
to wliate\ er sums of money will actually bo found duo to oui'- 
st'h es by tlu^ saitl Husain Duksh aeeoialing to account books 
n-:ept up) in eonformity with niereantilc usiige, and will without 
any ohji-ction and pri'tenee divide oiV to the saitl Alathnv Das 
his proportionate shari' of the realizations that we would bo able 
to make through the assistance of Court or by private 
ariangement oi* in any otlu'r way. Tn ease of (.»nr making any 
ohjeclion, we hereby hiiul ourseKt's U* make gt>od tho whole 
sum dui' to the said Matlira Das. In short whatever rights or 
inteu'sts (or assets) of the debtor in either of his above-men¬ 
tioned shops or lit W'azirabiul or any other place may now or 
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will hereafter bo conveyed (realized) by any of us (dther by 
execution of decree or by attachment of movable and immov¬ 
able property, we ^vill have no objection to divide the whole of 
the so realized amount of money rateably (among ourselves and 
the said Mathra Das) for all the 5 of us have by mutual agree¬ 
ment kept him back from bringing a separate suit. This 
agreement is therefore written that it may serve as documentary 
evidence.” 

The question is whether the agreement is void or an en¬ 
forceable agreement. The Lower Courts have held it to be void, 
under section 28 of the Indian Contract Act. 

In my opinion that section does not apply to the agreement 
set out and sued upon. The agreement is unilateral ; it contains 
a promise by the defendants to do certain acts, but there is no 
promise on the plaintih’s side, contained in the agreement, not 
to sue his debtor. 

It is not clear what the exact consideration for the defend¬ 
ant’s promise was, but it is ai>parent that it was eitlier a forbear¬ 
ance at the defendants’ d(*sire to .sue tlic debtor already past 
when the above agreement was exeemted, or a ijromise made at 
the defendants’ deshe to forbear to sue the debtor, either ab¬ 
solutely or for an indefinite time. There can be no doubt that 
such forbearance, oi- promise to forbear, is a consideration for the 
defendants’ promises within the definition of consideration given 
in section 2 Clause (d) oi the Act, and that the promise of the 
defendants, based upon either of these considerations, is a con¬ 
tract under section 10 if the consideration be lawful, which it 
must be taken to be unless it is unlawful as falling within one 
of the descriptions of unlawful considerations contained in section 
25. Now there is no ground for holding that forbearance by a 
creditor to sue a debtor or a promise to forbear either absolutely 
or for a time is unlawful. On the contrary, there is exj^ress 
authority in section 127, illustration (b) oi the Contract Act for 
holding that a promise to forbear for a time is lawful and by 
consequence a promise to forbear absolutely and the forbearance 
itself are lawful. If it were otherwise, a vast proportion of 
contracts of guarantee would bo void agreements. 

Assuming that the consideration for the defendants'.promiso 
was a past forbearance to sue at the defendants’ desire, the 
agreement is clearly a contract. 

Assuming that the agreement consisted of a promise by the 
plaiiitifi to forbear to sue absolutely or for a time, and the f)ro- 
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iiiise of the defeiidunts was made in consideration thereof, the 
a^^reemcnt between tlie parties consistin^j of these promises 
would be void under section 28 of the Contract Act only so far 
as it restricted the idaintiff from suing liis debtor : it would not 
be wholly' and absolutely void under that section. The error 
of the Lower Courts is that in applying the section to what they 
assumed to be the agreement between the parties, they have 
construed the section as though the word “void” was not followed 
by the qualifying words “to that extent.” 

Still assuming the agreement to have been that above stated, 
the efTe(;t of section 28 would be that the promise to forbear 
could not be enforced ; but it does not fi>llow that the defend¬ 
ants' i»romise could not be enforced. Upon performance by the 
plaintiff of his i>romise, such i)erformance having taken place at 
the defeiulants’ desirt*, the plaintitf would be entitled to enforce 
the defendants’ promise according to its tenor. The agreement 
t>n this view would exactly resemble those contracts of common 
occurrences in which one person guarantees payment of the 
prices of goods to be supplietl by a second person to a third. If 
A. guarantees payment to lb of certain goods if th?y be supplied 
by him t:> C., here B. is not bound to supply tho goods, but if he 
does so, A. becomes liable on his promise. So here, the plaintiff 
woidd not be bound and could not bo compelled to forbear 
from .suing his debtor, but when he had forborne at and in con¬ 
formity with the desire of his promisors, tho latter would be 
liable upon their i)roiuise. 

It is therefore to my mind plain that applying the law as 
contiiined in the Indian Contract Act, the agreement sued upon 
is a valid agreement, whether it was made in consideration of a 
past forbciiranco by the plaintill at tho defendants* desii'e, or of 
a ])romisc by jdaintilf forbear in tho future either absolutely 
or for some period delined or undehned. 

lids being so it is not necessary to look into tho Unglisb 
law : it is enough to say that under that law forbearance fiX)iu 
h-^^'d pioccedings by a person entitled to sue, whether it l>e fora 
time certain i>r an indeliidte time which is now construed as be¬ 
ing a xeusonable time, is a valid consideration for a pi'oiniso 

-27 L. J. A’.,-. 120, Leake, i). 62-1), or whether 
It bo absolute (Mapes v. S'uhiey Crake. James, G83 C., Lang- 

dale on contraets, p. 251) and that notwithsUmding the pi'ouiiso 

bo not coinpollablo to forbear (Oldersliatv v. Jiitig, per Erie J., 
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AUiance Bank v. Broom, 2 D. and S., 289 B. C\ Langdale on 
contracts, p. 300 and p. 302). 

ihe question of the validity of the agreement vhen made is 
of course a distinct question from the present right of the plain¬ 
tiff to enforce it. The former question is the only one yet 
decided by the Lower Courts, and the only one we are called 
upon to determine in this appeal. 

In my opinion the agreement sued upon is not a void agree¬ 
ment, but a valid agreement : and the appeal ought to be accept¬ 
ed, and the decisions of the Lower Courts reversed upon this 
point. The case must also be rem aided to the first Court in 
order that issues may be raised upon the pleadings of the parties 
and the plaintiff’s claim upon the agreement be tried and decided 
upon the merits. Costs up to date to abide and follow the 
event of the trial. 


No. 121. 

Before Lindsay and Ploivden, JJ, 

SITxV RAM— (Defendant) —APPELLANT. 

Versus 

GUJAR— (Plff.) —ct BPIANA— (Defdt.) —RESPONDENTS. 

Case No. 1464 of 1878. 

Pre-emplion—Custom ■ - Wojibad-arz Karabalian Kareeh," meaning 
of, —In a suit for pre-emption, plaintilr based his claim on an entiy in the 
wajib-ul-ur z, which was to the effect that the first offer to sell must be made 
by the vendor to his “Karabatiau Kareeb,” Plaintiff was related to the 
vendor only in the 7th degi'ee : 

Held, that plaintiff was not a “Karabati Kareeb” within the meaning 
of the wajib-ul-urz ; as the term only includes “near kinsmen,” within which 
a relative in tlic 7th degree cannot be said to come. 

No. 124. 

Before Ploivden and Thornton, JJ. 

LACHMAN DAS for Himself and as Guardian op RAM 
LAHBA AND GOURI SHANKAR, Minors—(Plaintiffs)— 

APPELLANTS. 

Verstis 

SUNDAR DAS and ANOTHER— (Defendants) —RESPON¬ 
DENTS. 

Case No. 1549 of 1878. 

Joint ancestral preperty—Sale by one sharer- Suit by another joint 
owner to cancel sale—Consequential relief—Parlitio7i.—One of several sharers 
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in joint ancestral property -^xeciited a ideccl of sale purporting to convey 
the uiiolc interc.st in a portion of the joint property, whereupon plaintiff 
another joint owner, sued for possession of the land sold in respect of his 
one-tenth share by cancelment of the sale. 

livid, reversing the order of the Lower Court, that plaintiff was entitled 
to ask for the relief for which he asked, and that his suH was maintainable: 
and that he was not bound to sue foi* a general partition though it was 
competent to him to do so. 


No. 125- 

Before Lindmy ami Thornton, JJ. 

ALLA DITTA A 189 OTHERS—(Pltffs.)—APPELLANTS. 

VersKs 

DINA AND NANAK—(Dkfkni)an'1s)—RESPONDENTS. 

Case No. 1 i:55 of 1878. 

Cuslovi—M. SdroK'i, Cujrol diiitrict—Sale of houses by non-proprietary 
residents—Acquiescence. — By the custom of the village of Saroki in the 
Gujrat district, non-proprietary occupants of houses cannot sell them unless 
tlioy hold the sites by i>urrhase or gift from the proprietors. 

The fact that llic luoprictors silently accpiicsccd in some 18 sales of 
^houses and sites by non-i»ropiietaiy residents between 18C1 and 1877, held, 
not to deprive them of the right of objecting to a particular sale ; as the mere 
non-assertion of a discretionaiy right in certain instances docs not necessarily 
imply a renunciation of it for all time and in all cases. 

The decision in Punjab Record No. 25 of 1875 cited and approved. 


No. 128. 

Before Limlmy and Ploivden, JJ. 

KARTAR SINGH Guaudian of NIHAL SINGH, Minor— 

(Plaintiff)— APPELI.ANT. 

HARJI ]\rAL—(Di-FKNDANT)—RESPONDENT. 

Case No. 1-156 of 1878. 

Liability of ancestral j^roperty in hands of son for father's debt — 
Illegal or immoral purpose—Compensation for illegal or ininioraf act.— 
One B. S. stole and converted to his own use certain properly belonging 
to II. ]\I., (the defendant in the present case) who sued and obtained a 
dccico against B. S. for the valuoof the property. In execution of this decree 
land belonging to B. S. was attached for the purpose of being sold in 
satisfaction of the decree. N. S., a son of B. S., brought the present suit 
through his guardian to set aside the attachment on the ground that Uio' 
anccslial property was not liable for his father's debt, such debt having been 
contracted for an immoral purpose. 

Held, that the i>ropcrty was liable to be attached and sold in satisfaction 
of plaintiff’s decree. 

1 c) 1 i.owDEN, J.— It is impossible to hold that the debt created by the 
dccicc is a debt contracted for an illegal or immoral purpose, merely because 
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the act from which the obligation to make compensation arose was an illegal 
or immoral, act or both illegal and immoral. 


No. 132- 

Before Ploivden and Thornton, JJ. 

ABBAS ALT SHAH— (Plaintiff)— APPELLANT. 

(l) PIR BUKSH, (Seller), (2) JAIDYAL (Purchaser), 

(Defdts.)— RESPONDENTS. 

Case No. 1-187 of 1878. 

Suit by vendee for pofiscssion of land sold—Contract of sale-Comple¬ 
tion of sale i\on-payment of }'Urcha.‘ie-money — Condition precedent— 
' Presumption from te'Vis of deed—Mortgagee in possession-De- laration of 
Defendant 1 executed a deed of sale in favor of plaintitY, which stated 
that the land inentioncd therein had been sold to plaintiff, the consideration 
money received by the vendor, and possession delivered to the purchaser. 
The land ^^as in the actual possession of defendant 2 as mortgagee. The 
deed was registered the same day, defendant 1 admitting receipt of the 
purchase money before the Registering Officer, and making over to plaintitY 
the receipt given by that officer for the deed. Two days afterwards the 
vendors petitioned that the deed might not be given to plaintiff till the 
purchase money was paid ; but finally when transcription of the deed in 
the registration books had Jiecn completed, it was delivered to'plaintitY. 
Subsequently defendant 1 executed another deed of sale of the same land 
in favor of defendant 2, llic mortgagee, which was registered, and dakkil 
kharij was effected in defendant 2’s favor. 


The Lower Courts found as a fact that plaintitY had not paid the purchase 

money and the lower Appellate Court therforc held that the sale was 

incomplete, and dismissed plaintiff’s suit for possession as owner of 
the land sold. 


Held, that the transaction passed beyond the stage of a mere contract 
for sale, and that the ownership of the land passed to plaintiff’, notwithstanding 

non-payment of the consideration money, at latest when the receipt for ths 

deed was made over to the purchaser. 

It is competent to the parties to determine in the contract for sale 
that owmership shall not pass until some furture time or the happening of 
some event, but there is no rule of law that a sale of immoveable property 
is not complete, and the ownership docs not pass, till the purchase .money 
is paid. 


The execution of a deed of sale which purports to be a present transfer 
of prcperly in pcsscssicn. with possession to the i urchascr, for a considm-a- 
tion acknowledged to have been received rai.ses a presumption that the owner- 
ship IS intended to pass immediately ; and this presumption gains additional 
force when the vendor does at the same lime cveiy act in his power to register 
the deed and procure delivery of it to the purchaser. 
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i^pecuil aj)pc'(d from the order of the Comyniatsioncr, Lahore^ 

dated l.v^ June 1878. 

Suraj lial, for aj)j)ellant. 

Kain Narain, for rospuiident. 

The judgment of the Chief Court Was delivered by,— 


pLowDiiX, .r.—The first question in this aj>peal is whether 
there was a complete sale of the land in suit by the defendant 
Pir Baksh to the plaintiff before the sale of the same land the 
2iul defendant on October 2nd 1877, or whether there was an 
incomplete sale voidable at the option of and avoided by Pir 
Baksh before that date. 

On September 20th 1877, Pir Baksh executed a deed of sale 
in favor of the i)laintifr of the land in suit. The deed imports 
upon the face of it that the land has been sold, and the consi¬ 
deration money received by the ventlor, and jjossession delivered 
to the purchaser, and that for the future the seller has no pro- 
l)rietaiy claim whatever on the land soKl. At this time the land 
was in the actual i)ossession of defendant 2 as mortgagee. 

On the same tlay the deeil was presented ha* registration by 
Pir Baksh, who admitted to the Begistering OtHcer receipt of 
consideration, aiul made owv to the plaintiff the receipt for the 
deed which is given umler the provisions t>f the Begistintion Act 
to the person who presents a deed for registration. On the 22nd 
September it would ai)pear (though it is not strictly proved) that 
Pir Baksh gave a ]>etition to the Begistei’ing Officer, which 
represents that the deeil should m>t he given over to the plaintiff 
until he paid the purchase money, and that when the Court 
reopens the petitioner will bring a suit, but with what precise 
object is not expressed. 

On September 28rd registration of the deed was completed 

by transcription of the deed in the books of the Bcgistnxtion, 

Ollice, and then or subsequently the ileed was delivered to the 
plaintiff*. 

On October 2nd Pir Baksh executed a second deed of stde of 
the same land in fa\or t>f the 2nd defeiulant, the mortgagee, aiul 
caused it to he registereil on the sjune day, and dahhd hharij to 
be effected in his favor. 

It has been found ns a fact by the lower Courts that the 
plaintiff did not pay the consideration money for the stxle. And 
the Commissioner has hehl the Sixle ti> be not complete, on the 
ground that the purchaser has not himself done what he was 
lH>und to do, that is, has not made payment, as he should have 
done, ol the consideration for Avhich the con\ evance was exccutcih 
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Upon the facts above stated, I think it is clear that in this 
case the transaction passed beyond the stage of a mere contract 
for sale, and the ownership of the land passed to the plaintiff, 
notwithstanding non-payment of the consideration. 


The instrument is upon the face of it a conveyance for a 
consideration which has been paid ; it was presejited for regi.stra- 
tion by the seller who admitted receipt of consideration and made 
over the receipt for the deed to the plaintiff. There is no allega¬ 
tion by the defendant—seller of an agreement, that the deed 
should not have the effect which it purports to have, that is, 
should not transfer the ownership of the land to the plaintiff 
unless and until the consideration money was paid. His conduct 
is inconsi.stent with any such agreement, for bearing in mind that 
actual possession of tlie land could not bo given to tlie plaintiff, 
he, the seller, ha 1 done ev(‘rything which it was in his power to 
do to transfer the ownersiiip without such payment. A.ssuming 
that he had petitioned the Registering Officer not to make over 
the deed to the plaintiff, this act came too late to be effectual, 
when the receipt for the deed had already been made over to the 
idaintifF. In the absence of allegation and proof that the agree¬ 
ment for the sale contained not merely a promise by the plaintiff 
to pay the purchase money but a promise which constituted the 
payment a condition precedent to the deed taking effect as a 
transfer of ownership, it cannot be held on the facts stated that 
the ownership did not pass and the sale was not complete as 
between the parties. In short, if at no earlier period in the 
transaction, at least when the receipt for the deed was made 
over to the purchaser, the title to the land was vested in the 

4 

purchaser and the defendant had only his vendor’s lien on the 
land for the unpaid purchase money, and a personal action 
against the owner to recover it. 


The execution of a deed of sale which purpoi*ts to be 
a present transfer of property in possession, with possession 
to the purchaser for a consideration acknowledged to have 
been received, raises at the least a presumption that the 
ownership is intended to pass immediately : and this presump¬ 
tion gains additional force when the vendor does at the 
same time every act in his power to register the deed and 
procure delivery of it to the purchaser. It is no doubt 
open to the parties to determine in the contract for'sale, that 
o^vnership shall not pass until some future time, or the 
happening of some event : and the presumption arising from 
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the acts stated may be reb\itted by proof that it was 
agreed between them tint it should not pass until the 
consideration Ivid been p:u<l in full. There is, however, in 
the present case no proof that there was aiiy sueli stipula¬ 
tion in th(‘ contract for sal<‘, which led to the execution 
of the conveyaru^e, and no su«*h agreement can be implied 
from the nature of the transaction or the conduct of the 
partif's. Fn tlie absence of jtroof of such agreement express 
or implied from circumstances, the iiresumption arising from 
the acts above described must i>revail. ]'\^r there is certainly 
no rule of law that a sale of immovable ]>roperty is not 
comi)leto and the owner.sbip does not pass \intil the purchase 
money is j>aid. 


Tn my opinion, th'uv'huv, there is no doubt that in the 
])r('S('nt ease the owma-shij) of tlu' land passed to th? idaiutilT 
and lu' was not diveste 1 of it by the petition to the Uegis- 
tering Clilieor of SepttMuber i!2nd, nor was it then in defen lant's 
power to rescind the contract for sale which was completed 
by transfer of* the property to the i>laintilY, or to sot aside the 
sale otherwise than on the ground of such fraud as would 
entitle him to a reconveyance of the ])roperty. 

On this point then T think the lower Courts are wrong 

% 

and the i)laintifT is (uititled to a declareitiou of his title as 
owner against the defendant. I may add that {XIV B, L. B, 
*11*2) th(' case relied ui)on by the plaintiff's counsel in the 
Commi.ssioner’s Coiirt and here, is, so far as it goes, in the 
])laintifls favor, but the circumstances of that ease ai*e 
diflerent, as there the vendor was out of iiossession, and in 
the ]>rcsent case the defendant gave such possession as was 
under the circumstances i^ossible. 


No. 133 

Before Lindsa\f and Phnrdei), JJ, 

MUSSAINIIMA1 P..\1M>A I IT it 2 OTIIhTlS— (Pktitioxers)— 

APPEIA.ANTS. 

I^CA\ARIvA ^)Ai^ AXP o n I EPS —(Opposite party)— 

PxESPONOENTS. 

Case No. 1G13 of 1878. 

Act XXVIII of iSbO, applicatiou foe ccr/i_^crt^r inirfcr,— Grant of 
ce}tificatc subject to conditions—Appeal to vary conditions — Jurisdiction ^— 


Nos. 136 & 140, PUNJAB RECORD, 1879. 


Where an application for a certificate under Act XXVIII of 1860 
was made to. an I granted by the District Court, subject to certain 
conditions, which the petitioners being dissatisfied therewith made the 
subject of an appeal to the Chief Court; Held, that no such appeal 
woJild lie, as the Ist clause of section 6 of the Act does not allow an 
appeal by a successful petitioner against an order in his favor with a 
view to vary the terms upon which a certificate is to be granted, an ap¬ 
plication with such an ol)ject being cognizable only by the Court which 
passed the order. 


No. 136. 

Before Ploiuden and Thornton, JJ. 

MADAT KHAN AND BAHADUR KHAN— (Plaintiffs)— 

APPELLANT8. 

Versus 

MALL,A 8TNGH— (Dependant) —RE8PONDENT. 

Case No. 1215 of 1878. 

Mart'iar. citUoniinj rifitt,) levy—Entry in Settlement Records. 

Held, (applying tiie principle of the decision in Punj ib Record, Civil 
Ruling No. lib of lS79j that the existence of a customary right to levy 

marriage fees may be provo.i independently of the Settlement Record, and 
if proved may be enforced. 


No. 140. 

Before Ploivden and Thornton, JJ. 

REV. HENRY MURRAY, REV. \V. KEENE (Defendants) 

APPELLANTS. 

Versus 

SASSOON-BIN-SOLOMON— (Plaintipp) —RESPONDENT. 

Case No. 580 of 1879. 

Indian Contract Act, section 23—Void contract—Custody of minor _ 

Act IX of 1861, discretion of Court under,- -Principles on which such 
discretion should be exercised.—A contract by which the parents of a 
minor chiid who professed the Jewish religion made over their child to 
a Clergyman of the Church of England for a certain period on certain 
conditions, held (Per Thor.vto.v, J.) to bo void under section 23 of the 
Contract Act, as being of such a nature that if permitted it would defeat 
the provisions of Act IX of 1851, and Act IV of 1873. 

Per Curiam,—When a Court is called upon to exercise jurisdiction 
under Act IX of 1861, it lias an absolute judicial discretion to make 
such order as it shall think fit in respect to the custody or guardian¬ 
ship of the minor. Tae exercise of such a jurisdiction is not fettered 
by any agreement entered into by a parent with another person as to 
the custody of the infaut, though the fact of such au agreement hav- 

< irtt I Sri ^auence and 

pariuiar casi " determination of the order to be made in a 

The principles which should iufiuence the Court in the exercise of its 

jurisdiction under Act IX of 1861 discussed 
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Appf^al from the order of the Deputy CommUmoner oj 

Amritsar^ dated 24^/i Atpril 1679. 

P. C. Chatterji, for appellants. 

The facts of this case fully appear from the following 
judgments:— 

Extract from tiik .tuooment of Thornton, J.—-This is 
an api>eal from an order passed by the Deputy Commissioner 
of Amritsar under the provisions of Act TX of 1861, declaring 
Sassoon-bin-Solomon and Rebecca his wife to bo entitled to 
the custody of their daughter Rachel, aged 10, at present 
an inmate of the ISIission School, Amritsar. From the re¬ 


corded proceedings it api)eirs that the parents, who describe 
themselves as “Jews of Canaan," made over the infant in 
question to the Revd. Mr. Murray at ^loradabad on the 
1st Deta'inber 187(1, on certain conditions, which on the 19th 
F(‘bruary 1877 were reduced to writing as follows :— 


“ Articles of agreement made and entei'ed into this 19th 
“(lav of February 1877 between Sassoon Solomon at present 
“of Moradabad of the first part and Rebecca Issac of 
“Moradabad aforesaid wife of Sassoon Solomon aforcsixid of the 
“ second part, and Reverend Henry Murray M. A. Chaplain 
“ of Moradabad aforesaid of the third part, whereas the said 
“ Sassoon Solomon and Rebecca Tssac his wife have three 
“children at this time living born to them in marriage, the 
“eldest a boy and named Judah born in Cutback on or 
“about 10th of Neeson (corresponding to April) 1867, the 
“ second a girl and named Rachel born in Cutback aforesaid 
“on or about the 7 th of Hash won (October—November) 

“ 1869, and the youngest a girl and named L3:ah born in 
“ Dahore on or about 4th of Acllool (l7th August) 1874, 

“ and whereas the said Sassoon Solomon and Rebecca Isaac 
“ Ins wife are desirous of securing the maintenance, educa- 
“ tion and sui^port of the aforesixid Judah atad Rachel aged 
“respectively 9 years and 10 months and 7 veal's and 4 
“ months, and whereias the said Sassoon Solomon and Rebecca 
“ his wife did for the purpose horoinbofoi'o recited propose 
“ to the aforesaid Reverend Henry ^lurnay, M. A. chap- 
“ lain of Moradabad afoi'csaid that ho the said Reverend 
“ Henry Murray ^1. A. should take over charge of the 
“aforesaid Judah and Rachel from the 1st of December 
“ 1876 and have absolute and solo control in the matter 
“ of the maintenance education and support and all matters 
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incidental thereto of the said Judah for the term of the 

next seven years and 'the said Rachel for the term of 

‘the next five years commencing from the 1st December 

“ 1876, subject nevertheless to the proviso that the said 8assoon 

Solomon and Rebecca Isaac his wife could at any time 

before the expiry of the period herein mentioned on pav- 

ment of a sum of money calculated at the rate of 

“ Rs. five monthly for each of the said Judah and Rachel from 

% 

the 1st December 1876 aforesaid to the date of removal 
for expenses incurred by the said Reverend Henry Muri’ay, 
M. A., remove the said Judah and Rachel or either of 
them from the "charge of the said Revereiul Henry Murray, 
M. A., and whereas the said Reverend Henry Murray, M. A., 
agreed to the proposal and its proviso last hereinbefore 
recited and the said Sassoon Solomon anti Rebecca Isaac 
‘his wife then made over the said Judah and Rachel for 
the purpose hereinbefore recited to the said Reverend 
Henry Murray, M. A. Now this indenture witnesseth that 
“ in pursuance of the said agreement the aforesaid Judah 
and Rachel have been in the chai-ge of the said Reverend 
“ H^\ry Murray, M. A., and under his sole and absolute 
control as regards their maintenance education and suppoi t 
and all matters incidental thereto from the 1st of December 
1876 aforesaid and that the said Sassoon Solomon and 
Rebecca Isaac his wife have ceased to have or exercise 
any control or influence over the saicl Judah and Rachel 
and shall not have or exercise any control or influence 
for the period above mentioned commencing from the 1 st 
December 1876 aforesaid subject nevertheless to the proviso 
hereinbefore recited. In witness whereof the said parties 
hereto have subscribed hereunto their hands this day and • 
year aforesaid.” 

In virtue of the powers thus vested in him, the 
Reverend Mr. Murray sent the child Rachel to the girls’ 
orphanage attached to the Amritsar Mission School, where 
she has remained to the present time in charge of the 
Reverend W. Keene. 

On the 25th March 1879, the father, Sassoon Solomon, 
in a petition to the Deputy Commissioner of Amritsar, 
prayed for the restoration of his daughter Rachel to his 
custody, alleging that the son, Judah, had of bis own accord, 
left the ISCissioTi School and returned to his parents con^- 
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plaining of being brought up in Christian doctrines and that 
% 

he, petitioner, was ai>prehensive • that his daughter Rachel 
would be similarly influenced and made a Christian. 

The same x’^l^itioner, in his deposition before the Deputy 
Commissioner of the 10th April, gave as his first ground 
for desiring restoration of his daughter the fact that he got 
710 ]>rorit from the arrangement, having been led to expect 
an advance of Rs. 500 for setting up a shop, which advance 
he never received ; secondly, that his daughter was made 
to do menial duties ; thirdly, the ground stated in his 
petition ; and fourthly, that it was his desire to return to 
Palestine. 

The def(‘ndant, IVTr. ISfurray, jfleaded the agreement of 
1S77 in bai* of the restoration, and IVIr. Keene stated that 
the girl had not Ihhmi bajiti/ed. 

The l)(‘puty C’onnnissioner, holding the agreement void 
tin grounds of public ixflicy, ordered the restomtion of the 
minor to her i>ar(‘nts, against which order an apiiwil is made 
to this C’ourt upon the following grounds:— 

1.—That th(' contract enten'd into by the plaint^'and 
tlu^ defiuulant, ISli*. IVlurray, is not void ivs opi>o,sed 
to public policy, but perfectly legal as conducive to 
the welfare of tlu' chibl. 

'2. That tlu' plaintilV is not a fit person to be entrusted 
with tlu' custody iif the child. 


•b —That the iflaintilV has no cause of action to sue for 
the custody of the child until the defendants’ ex^xinses 
for bringing \\\\ the child are jMiid. 


Whether the reason assigned by him is sound or not, I 
thiidc there can be little doubt that the Deputy Commis¬ 
sioner is right in holding that the agreement between the 
Xietitioner and the ReA creml Air. Alurray, as to the custody 
of the child Rachel, is void. It is void, in my judgment, 
undi'r section 23 of the Indian Contmet Act, not necessarily 
because ‘ its object is tip^iosed to xuiblic policy,” a somewhat 
obscure and diflicxdt cpiestion in ix'gard to which I ofter no 
Opinion,—but for the more simple i-eason given in clause 2 
of the stvtion, c/:r., that “ it is of such a natui'e that, if 
IKM'mitted, it would ileft'ut the piwisions of the law,” that 
is to say, the jirovisioiis of Act IX of 18G1 and Act lY 
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of 1873. Section 3 of Act IX of 1861 provides that in 
suits for the custody of minors, the Court, after hearing 
the statements of parties, itc., .shall “ make such order as 
it shall think fit in respect to the guardianship or custody 
of such minor”: and sections 5 and 6 of Act IV of 1873 
declare “ that in questions regarding guardianship and parental 
“ relations, the Judges shall, in the absence of cu.stom applicable 
“ to the parties, or any special law, decide according to 
“ justice, equity and good conscience.” 

Accordingly, evidence should now be taken as to (l) the 
manner of life, education and personal condition of the minor : 
(2) the fitness of the father for the custody of a child so circum¬ 
stanced, and his ability properly to maintain her : (3) the nature 
of the religious training given to the minor ; how far it has been 
assented to by the petitioner, and how far it has effected the 
child's religious views. Lastly, enquiry should be made as to 
the future prospects of the child, in the event of her being left 
in the custody of Mr. Keene ; for if, after the expiration of 
three years, she is to be cast adrift upon the world or handed 
over toiler parents, however destitute and ill-conditioned, it, may 
after all, be the less of two4vils to make her over to her parents 
now. 

I would, therefore, set aside the present order of the Deputy 
Commissioner, and direct that a fresh order be passed by him on 
the general principles above set forth, after due ascertainment 
and consideration of the matters specified in the preceding 
paragraph, and any other matters he may deem relevant to the 
equitable determination of the case. 

Extract from the judgment of Plowden, J.—I therefore 
concur entirely with iny learned col'eague that a further and full 
investigation should be made before final orders are passed on 
the application, and also in his directions as to the chief points 
for inquiry. But I think it is desirable to indicate some of the 
conditions and principles to which the judge should in my opinion 
advert in coming to his final decision. 

The circumstance that the minor is at present by the volun¬ 
tary act of her father, in custody where it is just to presume that 
her phj^sical, moral and intellectual welfare are cared for, is one 
that deserves full consideration, and the disposition thus volun¬ 
tarily made by the father, if it be found on the whole beneficial 
to the child, should not be lightly disturbed at the mere caj'rice 
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of the father, more particularly if the present custodian is willing, 
as he appears to be, to retain the child, at least for the period 
agreed upon with the father. At the same time it is to be 
recollected that the arrangement is for a limited period : that 
the father is by law responsible for the maintenance of his 
child, and can be compelled to maintain her, if he have sufficient 
means, and she be unable to maintain herself : that the arrange¬ 
ment between the father and the defendant, Mr. Murray, has 
but a short time to continue : that the child is without property, 
and under the existody of a ]>erson who, assuming that he 
is buund to maintain her for the period agreed upon with the 
father, will at the expiration of that period be under no legal 
obligation to do so : and lastly, that IVIr. Muri-ay and the persons 
in whose immediate charge she has l i-en jdaced hy Mr. Alurray, 
not fudy profess, hut aie ministers of a religion different from 
that of the girl’s father and family. 


Now it is a general rule that the father has a right to control 
the religio\is education of liis children, and the Court will not os 
a rule interfere with his right. - This right may be waived, that 
is to say the father may so comluct himself that the Court may, 
in the minor’s interest, dcvline to peAnit him to insist u]x>n its 
])ractieal recognition. But the circumstances of the iMirticular 
ease must be of a very cogent chameter in. proof of an aliaudon- 
ment or waiver of the fathei-’s right,*'to warmnt a decision that 
he shall not be placed in a position to exercise control over the 
religious education (»f his child. AVhether such cii'cumstances 
exist in the jiresent ease, is a point on which upon the facts ah'eady 
disclosed, it would he premature to pronounce an opinion. It 
is Imt just, liowever, to oh.st*rve that there is no express aUvndon- 
inent of the riglit in tlu* plaintitl's agreement with Mr. Mun*ay, no 
authorizjvtion to bring tlu* child up in the Christian religion, 
while ])owei’ is expressly reserve<l to the father of i*eclaiming 
the child from IVIr, Muri*jiy before the expimtion of the stipulated 
period of custody ; still tlie father’s right is sulxiixlinate to 
the Ixuiefit of the oliild : which T ntHKl seaively sivy means a 
heniffit to he determined without refeienee to the comi^arative 
merits, in the Court’s opinion, of the Jewish and the Cliristian 
religions, as such. The father lias committed his child 
voluntarily to the (diarge of a person who, ns the father must 
have known, was not likely to instruct his child in the I'eligion 
of her family, and who would have cortivinly the opportunity 
and porhajis an inclination to instruct her in a diffei'cnt faith. 
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This circumstance however does not of itself preclude him fi’om 
seeking the custody now claimed or the Coiu‘t from granting it, 
if after a full consideration of all the circumstances, with a view 
to determining what order will best secure the ultimate benefit 
of the minor, that is her temporal benefit, it should be considered 
most beneficial in the minor's interest to restore her to the 
custody of the father. If, on the other hand, it should appear to 
be on the whole most conducive to the ultimate temporal benefit 
of the child to lea^’e her with her present custodians, and it 
should also appear that she has acquired the principles of the 
Christian religion (which has not yet been asserted) to such an 
extent that it would be wrong and cruel to permit her to be 
placed in a custody where her religious education will be in 
the Jewish faith, then I think the Court might ])ro])erly decline 
to recognize the father’s claim so far as it is founded upon his 
prima fade right to control the religious education of 
his child. 

With these observations I concur in the order of remand. 


No. 145. 

Befcrt'e Lindsay and Thoiniion, JJ. 

RADHA AND ANOTHER— (Plaintiffs) —APPELLANTS. 

Verms 

GOLAB SINGH AND ANOTHER— (Defendants) —RES¬ 
PONDENTS 

Case No. 155 of 1879, 

Debtor and Creditor—Registered bond—Agriaillurists—Rate of interest 
—Undue influence— Presumption. —tVherc defendants, who were agricul¬ 
turists, entered into a bond with plaintiffs wherebj^ they agreed to pay in¬ 
terest on the principal sum at the rate of 24 per cent, per annum, which bond 
was duly registered before the Tahsildar of the locality, held (reversing the 
orders of the lower Courts) that under the circumstances of the case and 
in the absence of evidence of the exercise of undue influence on the defend¬ 
ants, the lower Courts were not warranted in reducing the rate of interest 
agreed upon from 24 per cent, to 6 per cent per annum. 

Special appeal from the oJ'der of the Commissioner^ Lahore 

Division., dated \S(h JVovejnher 1878. 

The following judgments were delivered— 

Thornton, J.—The point for our determination is Avhether 
the lower Courts are justified in reducing the interest on the 
defendant’s bond fi’om Rs. 24 to Rs. 6 per cent, per annum < 
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The grounds ui)on which this reduction has been made are : 

(1) that the bond is for the balance of an account con- 

' taining principal and interest ; 

(2) that the defendants are agriculturists. 

Are these grounds sulHcient ? 

Under Act XXVIII of 1855 Courts are to award interest 
at the “ rate agreed upon by the parties, ’ and under the Con¬ 
tract Act, a “ rate agiecd upm hy the parties ” is a rate fixed 
by free consent,’’ that is by consent not caused by coercion, 
undue iiilhience, fiaud, misrepresentation or mistake. 

Are thcio \ alid grounds for holding that the consent of the 

% 

defendants was obtained by any one of the means above enumerat¬ 
ed ] 

Tliere is a very strong i>resumptii>n against such a supposi¬ 
tion from the fact that the bond on which the claim is biised 
was registered. It was registered, moreover, before the Talisil- 
dar of the locality, an otlieial well acquainted with agriculturists 
and most unlikely to i>ermit them to be imposed upon. He 
represents in fact the “notary ‘ pro|>osed by the Deccan riots 
commission for i>rei)aring and attesting contracts between money 
lemlers and agriculturists. 

It is obvious that such a strong presiimi)tion must not be 
lightly set aside by CVairts of justice. llnless satisfietl by the 
cleai’est evidence that an agreement so enteretl into is otherwise 
tlian \'oluntary a Court is bouiul to gi\'C elVect to it. Judges 
have no right, under pretence of etpiity, to make things pleasant 
for borrowers V)y ignoring the terms of contracts delibemtely 
made. Son.e excuse for such i>roceedings would exist if the en¬ 
forcement ()f the obligation led inevitably to the absolute and 
hoj.eless ruin of i)easant obligors, but no such excuse exists in the 
Punjab wheie the ancestral lands, dwelling houses, seed-grain, 
and agricultural imi)lements aiul clothing of peasants lU'e pror 
tecteil by law from siile in execution and where imprisonment of 
agriculturists for debt is hardly ever known. Moi'eover such 
pu)ceedings, besides being uncalled forumler the circumstances, 
caniu>t fail to residt in very serious evils, tletrimental not only 
ti» the interests of honest creditors Init to the inteix'sts of' the 
peasiints tliemsehes, rh.y a reckless repudiation of ix'gistcml 
contiacts by tile agricultuial class; a general enhancement of 
the late of interest ; ami increasci.1 resort to the most objection- 
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able form of security, to wit, the usufructuary mortgage. 

Are then the grounds set forth by the lower Courts suffi¬ 
cient to set aside the strong presumption of free consent existing 
in the present case ? 


I think not. The fact that the defendants are agricul¬ 
turists is no proof that they are fools ; in the case of agricul¬ 
turists resident in the Lahore District, tlic presumption is 
certainly the other way. The rate of interest charged may be 
high according to our notions ; but having regard to the trouble 
and uncertainty of realizing debts from agriculturists, owing 
partly to the l estrictions placed on the sale of land, houses and 


moveables, partly to the well-intentioned leniency of the Courts, 
pfeirtly to the endless difficulties in the way of executing decrees 


for money, and partly, I fear, to the growing tendency of agri¬ 
culturists to repudiate their debts, I cannot tliink it is exorbi¬ 
tant. The rate of interest usually charged by English Banks 
in India for loans to Englishmen on personal security is nomi¬ 
nally 12 per cent, per annum, but to this must be added the 
costs of keeping up the debtor’s policy of life insurance, making the 
actual charge from Rs. 15 to 20 per cent, per annum ; accounts, 
moreover, are made up half-yearly, and the balance of principal 
and interest resulting at each half-yearly settlement is there¬ 
after treated as \ rincipal, and intere.st charged accordingly. I 
have known cases in which the interest charged, though nomi¬ 
nally 12 per cent, I'eally amounted to 30, 40, or even 50 per cent, 
on the principal actually advanced. But recovery of debts due 
to an English Bank by an English debtor is certainly itself com¬ 
pared with the prospect of the Indian mahajan realizing his 
debts in full from a Punjabi peasant. Can we wonder then that 
under such circumstances, high rates of interest prevail between 
mahajans and agriculturists, and can we assume from a rate of 
Rs. 24 per cent, being charged upon a bond for payment of a 
balance of account, that the peasant obligor has been imposed 
upon 1 I cannot. 

I would, therefore, in the present case amend the decree 
of the lower Appellate Court, and award interest up to date of 
suit at the amount agreed upon, viz.j 24 per cent. But inasmuch 
as the plaintiff has not shown that he reminded the defendants 
from time to time of their obligation, a proceeding not indeed 
legally necessary, but one which a debtor may reasonably ex¬ 
pect, I would not allow the plaintiff any interest from date of 
suit, and would make him bear his costs throughout. 
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Lindsav, J.—T af^ree with my colleague, that this ajjpeal must 
he rlecreerl. Tii the absence of evidence of undue influence, of any 
ground for holding tlie debtor lias been over-reached by the 
creditoi-. Courts are bound by Act XXA'ITT of 1855 to give 
effect to the conditions of a genuine bond. The terms of a bond 
fonnally executed and registered may not lightly be set aside. 


I'lie interest of debtors and creditoi’s alike require a strict 
adhei'cnce to the terms agreed to after full consideration. 


The circular order of this Court cited by this Court has no 
a|i|>lication where theie is an entire absence of undue influence 
on the part of the cre<Htor, where there is no evidence that the 
debtor has been o\er-reached. The jdaintifl is entitled to' a 
<leciee for the amount he has claimed, and a decree to that 
effect will issue. From the date of this suit no further interest 
will accrue. 


Costs of 


llie suit chaigeable througliout to the i>laintiff. 


No. 146 

Uejorc Lhid;<u}f and Ploivdcny JJ. 
KUXL)AX—(Dkki:xdant)~ APPELLANT. 

PAIVI.n nAS—(PLAiXTiFF)— RESPONDENT. 

Case No. 1249 of 1878. 

for for defamation—Wiinc»» girimj a ia Judicial 

that u suit for damages for defamation of character in 
respect of evidence given by a witness on oath in a Judicial proceeding is 
nut maintainable. 

.Speriaf ajypctd from the order af'the Connuk^t<\ouvi\ Umbnlla 

DiviPuna dated lOM May 1878. 

Suraj Rid, for appellant. 

Rudra, for resiiondent. 

The judgment of the Chief Coui t was delivered by— 

Plowden, J.—We are of opinion that this suit agiiinst 

Kundan for damages for defamation of character does not lie and 
must he dismissed. 

In the case of/,V6oo D„n Sntr, v. M„g„cavm 

Vhou-dhry (XT B. 1. R., 231) the l^rds of the Privy Council said, 
tins action has been called a suit to recover damages for de¬ 
famation of oharactor. Their Lordships are of opinion witli the 
riiKh Court that if it had been, strictly speaking, such an action, 
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it could not have been maintained : for they agree with that Court 
that witnesses cannot be sued in a Civil Court for damages in 
l espect of evidence given by them on oath in a judicial proceeding. 
Their Lordships hold this nmxim, which certainly has been 
recognized by all the Courts of this country, to be one based 
upon principles of public policy. The ground of it is this that 
it concerns the public and the administration of justice that 
witne.sses giving their evidence on oath in a court of justice 
should not have before their eyes the fear of being harassed by 
suits for damages, but that the only penalty which they should 
incur if they give evidence falsely should be an indictment for 
])erjury” (p. ;i*28). 

The statements charged as false and d(‘famat<»ry in this suit 
were made by the defendant Kundan as a witness in a criminal 
l)roceeding, and therefore fall within the rule above stated. 

The decrees of the Lower Courts must therefore be reversed, 
and this suit dismissed, but as the plea that the action did nob 
lie was not taken by the appellant in any Court, wc direct each 
V)arty to pay his own costs throughout. 


No. 147. 

Brfore Linch^ny and Ploivdei^, JJ. 

NIHAT., STNGH k JOWALA 8INGH— (Dkfendants) 

APPELLANTS. 

Ppr.vn.s* 

LSIIAU 8INGH, A IVtixoii, Tiiuouon MU88AMMAT 
DIALAN— (Plaintiff) —UE8P0NDENT. 

Case No. 370 of 1879. 

Limilalioii Act (AV^ of 1877), acclion ‘^—Appeal iclien profcnlcd. 

Held, per Plowden, J. (following the decision in Vunjab Record Civil 
Judgment No. 7 of 1879), that an appeal is not presented within the meaning 
of section 4 of the Limitation Act of 1877 unless the memorandum of appeal 
be accompanied by a copy of the decree and both be presented within the 
prescribed period. 

Extract from the judgment of Plowden, J.—An appeal 
is not presented within the meaning of section 4 of the Limita* 
tion Act 1877 unless the memorandum of appeal be accompanied 
by a copy of the decree and both be presented within the pres¬ 
cribed period. The provisions of section 12 as to the computation 
of the period for presenting an appeal are meaningless, so far as 
they relate to appeals, if it be held that an appeal is presented 
within the meaning of section 4 "when the memorandum of appeal 
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is presontcrl within tiie prescribed period 
decree. 


without a copy of the 




Bf'/ore Phnvden and Thornton, JJ. 

K.\.]\[JT D.VS— (Plaintiff) —APPELLANT. 

Versus 

HIP A J_,AL— (Dkffndant) —KESPONDENT. 

Case No. 1 (iS.’i of 

^oflcc. -Held, that a pmvhaser in execution of decree of a house subject 

to an equity created by the owner through whom lie lias derived title to it 
with due notice of sucli equity, takes the house subject thereto. 

Berjutar oppeat from the order of the Commissioner, Ambada 

Dtvisiim, dated 2()/// An<just l.STiS. 

(huildshury, for a]»pellant. 

K. P. Poy, for 

respondent. 

Ihe tai ts of this east' fully api-ear from the judgment of 
the Chief Court - 

KxTiiArT FItOM TIIK .1F Ik; M KXT OF Plowdhx, J.—One 

15al.a<hu- SinKl. was owner of «wo ad.joininK Imuses in Ludhiana, 

whirl, he niortKaK.'d in IShG to one Dyala Mull, the first for the 

sum of 11s. I.aO, and the seeond for ll.s. GOO. On June 20th 186() 

t he hen s of Rahadui- Siiifth con\ e.ved the foi iner to Shikainlairri Das 

for the sun, of ll.s. .L'r,, the nuatKaKe upon it haviny been 

redee,„ed. The deed of sale eontained anionfi others a stipulation 

to the following elleet “that the vendo.s would elose ‘a window 

in the haek of the seeond hou.se (that under luoi tjtaKe for Rs. 600) 

wlneh ovei looked the house eonx eyed, and would in futino keep no 

window ox e, lookinK that house, and would l eduec the interstices 

the ,„aso„,,\ stiee,, (.jheioka) at the to|i x>f the i,i>per storey, 

and would either icpair simihn ly or block u). the iKu tions xvhich 
liad fallen down.’* 

In 1871 one Shibbu ]\Iull pmehased the riglits of the niort- 
fiageesof the second house, and i„ 1875 he sued the heirs of the 
nuu-tRaKors in the Cou. t of the Ext.a Assistant Commissioner, 
Ludlnana, and obtained a ,„o„ey decree for Ks. 600 and costs. 

In execution of the decree he attached and sold the mortjniKed 

propei t.x-, which was purchased by Hi,-a Lai for 11s. 760. The 
sale was confiinied on February loth, 1877 

On April 20th 1878 the present suit xvas brouttht by 
Shikambarr, Das, as owner of the first house under the convey- 
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aiice of Juno 1866, against his vendors and Hira Lai, the pur- 
ehaser of the second house, to compel performance of the stipu¬ 
lation above set out, alleging that Hira Lai purchased the house 
sold in execution of Shimbu Lai’s decree with notice of the 
stipulation, and that it was therefore binding upon inm. Ihe 
suit was however withdrawn as regards the vendors, and their 

names struck out of the plaint. 

The first Court considered it proved that at the time 

of the execution sale the relevant conditions of the deed of 
June 1866 were ex])lained to intending imrchasers, no objec¬ 
tion was raised, and the sale concluded with notice to the 
purchasei- of the conditions aforesaid. The Court further hel<l 

that the plaintiff was entitled to have the stipulation enforced 

and decreed accordingly. 

The pin chaser has in this case taken whatever right, title 
and interest the judgment-debtor and the decree-holder to¬ 
gether could give him at the date of his purchase, free from 
the moitgage incumbrance to the discharge of which the 
purchase money was to be and was applied. He lias therefore 
taken the house subject to the equity created by the owner 

through whom he has derived title to it, unless it be shown that 

he jairchased without notice of it. 

That the defendant had notice in the present ca.se is, 1 con¬ 
sider, satisfactorily e.stablishcd by the evidence, as both the 
. lower Courts have found, and the stiimlations of the deed of 1866, 
which are now^^ sought to be enforced, are therefore binding upon 

him. 

I would accordingly reverse the Coinmis-sioner’s decision, 
and restore the decree of the first Court with costs throughout. 


No. 154. 

Full Beuch* 

Before Lin(Unif, Floivden and Thornton^ JJ. 

. NETH HAM, LEGAL REPRESENTATIVE OF 
GANESHI LAL— (Pl.vintiff) —APPELLANT'. 

HET RAM AND ANOTHER—(DEFiiXDASTs)—RESPDTf?. 

Case No U63 of 1878. 

Limitation Act {XV of 1877), Sell. JI, art.i. 171 amJ i:S-Api>lica- 

tionby kyat ixprcsentatiTC of deceased appellants.—Held, by a majority of the 
' Full Bench (Lindsay, J. dissenting) that the limitation of 60 days provided by 
Art. 171, Sch. II of Act XV of 1877 does not apply. to an application 
made in an Appellate Court by a person who claims to be the legal repre- 


I 


300 


Nos. 


& 167, PUNJAB RECORD. 1876. 


scnUtive of a deceased plaintilT who is an appellant 
uf limitalioii for such an application is three years 
provisions of ar(. 178. 

Per Lindsay, J. contra. 


but that the period 
under the izeueral 


No- 155- 

Bi'Jnre Lnnluay nii(J Tlnn'nton, JJ 
SHAN KAH DAS—(Dhkkn-dant)—APPELLANT. 

Versus 

Mn. (i. LUDJ^AM— (Plaintiff) —RESPONDENT. 

Cuse Nt>. I 023 ot‘ 1878. 

invoili-r and Client Art IX of 1872. scrlions and oo -Coulimjent 
Contract- S/nikrano~\.., a pleader, was retained to appear for the plaintiff 
in a suit at Karnal. A certain fee was paid to him by his clients in 
advance, and one S 1). a<^reed in writing to pay L. a further fee of 
Us. 250 in the event of idaiiitill's obtaining a decree in the Kamal Court^ 
After I,. Iiad inaile two or three appearances on his client's behalf in 
tiic Karnal Court, the case was compmniiscd by the parties in L's. 
absence and without his advice or co-operation. L. therefore instituted 
this suit for Us. 2ii0 against S. D., alleging that ho had been prevented 
from performing liis contract witlnn the meaning of section 53, Act IX 
of 1872, and had suffered damage accordingly. 

Held, per Curiam, that the sum claimed was not recoverable. 

rer Lindsay, J.-Because section 53 of the Contract Act was not 
ai)i)licablc to the case, as the contract in question contained no reciprocal 
promises, nor could it be said that S. I>. had prevented L. fiom per- 
foiming his contract: but that the case was that of a contingent contract 
within the meaning of section 32 of the Contract Act, and U»e event having 
become impossible, the contract was void. « 

Her Thornton. .1.—Because it was no element in the contract that 
plaintiffs should not withdraw from their suit, and thcrcfoi*c their having 
done so gave L no claim against 8. D. who was no parly to the suit. 


No. 157. 

Bvjore L 'nidsiiij, uml Plou'den JJ. 

KUIAjAN— (Plaintiff)— APPELLANT. 

Pe/wiLv 

MUSSAMMAl' PIARI AND BABBAN KHAN— 

(Dkfendants)— RESPONDENTS. 

Case No. 587 of 1879. 

Mohamedan Law- Marriage of infant—Xcar and distant guardians — 
Aequictieence hij infant on attaining majority—Outg of Court,—AeconWn^ 
to tlie Mahomedan law a valid marriage cannot be contracted by infants 
without discretion, as the latter are incapable of giving consent to t-he 
contract. 
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A contract of marriage entered into by a father or grandfather in 
liehalf of an infant is valid and binding, and the infant has not the 
option of annulling it on attaining maturity ; if the contract is made 
by a more distant guardian while a nearer is present and competent to 
the guardianship, the contract is dependent on the sanction of the nearer. 
If the contract is entered into by a guardian other than the father or 
grandfather, the infant so contracted may dissolve the marriage on com¬ 
ing of age, provided that such delay does not take place as may be 
construed into acquiescence. Acquiescence is presumed in the case of a 
virgin from silence on the first suitable occasion when repudiation is 

practicable. 

A question of expediency or policy must not be allowed to interfere 
with the strict administration of the law by which the parties to a si it 

are governed. 


No- 161- 

Bpfare Llndfiny <ind ThornUtn, JJ. 

SIRDAR AMRTK SINGH—(Defendant)— APPELLANT. 


R AMBHAJ—(Plaintiff) —RESPONDENT. 

Case No. -f of 1870. 

Agreement to liquUlate .Ircrce by instalments-Validity of coiUract- 
Appeal by judgment debtor subsequent to agreement-Dismissal of appeal.-~ 
Plaintiff having obtained an erporle decree against defendant, which was 
appealed unsuccessfully to the Commissioner, proceeded to attach de¬ 
fendant's property in execution, whereupon a written agreement was 
entered into by the parties by which defendant^ undertook to liquidate 
the decree by specified instalments, which agreement was ratified before 
the execution court, and proceedings in execution stayed. Two days 
after such ratification, defendant filed a petition for revision ffor which 
an appeal was afterwards substituted) in the Chief Court praying for a 
rever.«al of the Commissioner's judgment. 


Held, that the appeal must be dismissed, as the an'angement entered 
into to Uquidate the decree was not a voidable contract, but a reason¬ 
able arrangement for a good consideration, and one which should be 

enforced. 


Special appeal from ike order of the Commissioner, Ran alpindi, 

dated 28<A March 1878. 


Sinclair, for appellant. 

Rivaz and Ram Narain, for respondent. 

Extract from the .judgment of Thornton, J. Mr. Rivaz 
for the respondent takes two preliminary objections, Eirst, 

that the appeal is over time ; 
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Secondly, that defendant, having subsequently to the de¬ 
cision of the Commissioner, entered into an arrangement with 
tlie plaintiff before the Court executing the decree for liqui¬ 
dating the amount by instalments, is estopped from proceeding 

with this appeal. 

\ 

Tn rcgaid to the first objection we have ruled that suffi¬ 
cient cause has been shown for the delay which has oceurred. 

Tn regard to the second, Mr. ITivaz quotes in suppoH the 

judgment of the High Court, Allahabad, in the case of yinan/ 
Dnss V. Ashhitn/p,- rmd fn. —(/. L, } A/7akahad 2^7). 


Mr. Sinclair, for api>ellant, pleads that the said arrangement 
having been made undt'r mistake and duress is not a valid 
contract, inasmuch as the defendaiit when he agreed thereto 
was under tlu‘ impression that the Commissioner’s order wjvs 
final and was influenced by a ft'ar of loss of position and 
])ossihly of his appointment under .(Jovernment if his property 
w(‘re to h(‘ attaclaal and sold. Tn support of his contention 
he refei-s to the case of IlamUto}i v. .Viotvers, (No. G'2, P. P. 
and of Baness w 7’/n7(>», (No. 83 P, R, 1875). 

Tlu‘ point then for oui- <letermination is whether the cir¬ 
cumstances \inder which tlu* arrangement above mentioned was 
(Mitered into and made, wen* such as to render the contract 
voidable by the defendant. 

After (hu* considt*ration of all tlie circumstances of the ease, 
tla* inconsiderate* maniu*r in which tlie di*ft*ndant was treated by 
the Court of first instanci*, tlie nature of this suit, and the diffi¬ 
culties of till* di'fendant’s position, I regret that T am, unable to 
hold that the defendant s arrangement with his judgment creditor 
is a Voidable contract. No arrangement could be more de¬ 
liberately entered into. 'I'he written proposal >vas signtnl and 
v<*rified by the defendant on the 10th April 1878 ; it was filed in 
Court and accepted by the plaintifTon the 22nd April ; but it was 
not until the 1 ith June that it was accepted* by the executing 
Court, and it was not accepted until the defendant had attended 
in i)(*rson and ratified it. Tt is urged that the defendant in 
agreeing to the arrangement was influenced by the erroneous 
belief that the order of the Commissioner was final. Ijooking 
at defendant s conduct immediately after the agreement was 
signed, T doubt the existence of such belief ; but assuming it to 
ha\ o existed, it is no good ground for invalidating the agix'ement, 
for a mistuko as to the law in force in livitish India docs not 
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make a contract voidable (Contract Act, section 21) ; it ^vas a 
mistake moi'eover which the defendant, even if he laboured under 
it, had nearly three months to remedy. As t) the plea of duress 
or coercion, defendant was probably enough influenced by the 
prospect of the attachment of his property, but he was not 
coerced in the sense which renders a contract voidable. Coercion 
is defined in the Contract Act as the “ committing or threatening 
to commit any act forbidden by the Indian Penal Code, or the 
unlawful detaining or threatening to detain any property, to 
the prejudice of any person whatsoever, with the intention of 
causing any pei*son to enter into an agreement.” There was 
no such pi-oceeding in the present case. The plaintiff was 
executing a decree lawfully obtained by lawful means, but there 
was no coercion. With regard to the precedents relied upon by 
Mr. Sinclair, that of HnmiUnn v. Sho?re7fi is not in point, for 
in that case the defendant signed a document under influence of 

a threat of arrest which the threatener had no right to irake. 

There was thus unlawful pressure applied ; in the present case, 
the pressure, such as it was, was lawful pressure. 

In the other case referred to by Mr. Sinclair, I cannot find 
that it was held by the Chief Court that a document executed 
\inder threat of arrest, was invalid. The only point considered 
by the Chief Court was the effect of certain clauses in the 
Mutiny Act ; but it is unnecessary to dwell longer on this sub¬ 
ject, for it is obvious thirt if pressure such as that applied to 
Amrik Singh was held to invalidate an agreement by a judg¬ 
ment debtor, there is hardly any agreement made in the course 
of executing a decree which would be valid. 

I hold, therefore, that defendant’s arrangement to liquidate 
the decree of the 28th November 1877, by instalments, was not 
entered into under circumstances which made it voidable. I 
hold further, that it was a reasonable arrangement for a good 
consideration ; and one which should be enforced. 

T would therefore dismiss the appellant’s appeal with costs. 

I would add that though the^ decree has been passed against 
defendant personally, the law will assist him, if necessary, in 
recovering the amount from the assets of his father’s estate. 

The appeal having been dismissed on a preliminary ground, 
makes it unnecessary to dispose of the question of the correctness 
of the Commissioner's order, but had we to consider that order, 
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we should have had to set it aside in accordance with the ruling 
in the case of Bhir Bhan v. Shadi Raniy No. 164 of 1878. 

Lindsay, J.—I concur. The appeal is dismissed with co«ts. 


No. 162 

Before Li'tulsay and Ploxoden^ JJ. 

THE OFFICIAL LIQUIDATOR, PUNJAB BANK, 
LIMITED (in Liquidation)— (Pktitioner)— APPELLANT. 

Ver.ms 

RTCHAKD RICHARDSON (Insolvent) AND OTHERS 
(CiiEDiTORs) (Opposite parties) —RESPDTS. 

Case No. 1356 of 1877. 

Insolvenzy—Act IV of 1872, Section 26 - Bi// of Sale—Fraudulent 
Transfer—Assignment of future assets - Reputed oicnersbip -Son dclirery of 
possession - Evidence of fraud.^A transfer by way of bill of Sale, made by 
a trader, who afterwards became insolvent, of certain stock-in-trade, goods 
and chattels, present and future, which were found to be not the whole of 
ihe debtor's property, but the whole with a substantial exception, the 
consideration for such transfer being a secured antecedent debt with a further 
advance, held, under all the circumstances of the case, not to be a fraudulent 
transfer within the meaning of section 26 of Act IV of 1872. 

Held, further, that a Bill of Sale is not void merely on the ground that 
it purports to assign after-acquired property. 

Tlie English rule of equity applied, that an assignment by sale or mort¬ 
gage of future property for consideration is valid, and when the vendor or 
mortgagor becomes possessed of property answering the description in the 
contract, such contract transfers the beneficial interest to the vendee, or 
mortgagee, immediately on the property being acquired. 

'I'liere is no provision in Act IV of Ik 72 by which property which is not 
the properly of Ihe Insolvent-debtor is liable to bo sold and administered by 
the Court through being ostensibly the properly of the debtor and in his 
possession. 

Held, also, that in an absolute grant or conveyance of personal chattels 
by a trader to a creditor, non-dolivery of possession may be strong, but is 
not conclusive evidence of fraud : and the circumstance loses much of its weight 
as evidence when the retention of possession is consistent with the terms 
of the deed. 

Reffidar Appeal Jrom the order of the Judge of the Court of 

Small Causes at Lahore^ e^vercising lusotveucy Jurisdiction 

umier Act TV of 1872, dated the 9/A June 1877. 

Rivnz, for appellant. 

* 

Guilin and Sinclair, for some of the mspondents. 

The facts of this wise fully apiK^r fixun the judgment of 
the Chief Court which was delivered by :—* 


% 
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Plowden, J. — This is an appeiil from the Judge of the 
Small Cause Court, Lahore, in the exercise of Insolvency Juris¬ 
diction under Act IV of 1872. 

The insolvent is Richard Richardson. Among the creditors 
was the Punjab Bank, Limited, who claim a lien in preference 
to all other creditors under a Bill of Sale dated IGth April 1875, 
executed by the Insolvent, over certain effects therein described. 
The Judge has held that the Bill of Sale is invalid as against the 
general creditors, because the Insolvent was permitted to retain 
possession of the goods which it purported to convey, and to 
trade and traffic in them, and by reiison of it, he deceived 
creditors dealing with him, and because the valuation of the 
goods was not made, but described generally in a Schedule to 
which the Bill of Sale referred. Further, that a bill of sale of 
future assets is void, and if made for a past debt it is void : and 
that the circumstance that about Rs. 500 of the debt secured 
was borrowed at the time did not validate the whole transac¬ 
tion. 

The Judge accordingly disallowed the Bank’s claim. The 
Bank appeals, and the general creditors have also been represent¬ 
ed, Counsel appearing on both sides. 

The question is whether the transfer impeached by the 
general creditors in this case was a fraudulent transfer within the 
meaning of section 26 of Act IV of 1872. 

The history of the transactions which led up to and termi¬ 
nated in the execution of the Bill of Sale impeached was given 
by the Insolvent in his examination, and his account has not 
been contradicted. 

Briefly these transactions were as follows :— 

In 1870 the Insolvent obtained a cash credit of Rs. 
5,000 with the Punjab Bank, giving a mortgage of a house 
in Mian Mir as collateral security. In 1871, he took a fresh 
loan for Rs. 10,000 secured by a bond and a fresh mort¬ 
gage of the same propei-ty. In June 1872 he obtained a 
cash credit loan up to Rs. 15,000 secured by a bond, a 
fresh mortgage, and a bill of sale of his stock in trade pre¬ 
sent and future at Lahore and Dalhousie. It is not clear 
what took place in 1873, but in March 1874 there was a 
cash credit loan bond for Rs. 10,000 with a fresh mortgage 
and a fresh Bill of Sale, and on April 16th 1875 a cash 
credit for Rs. 15,000, a fresh mortgage and a fresh Bill of 
Sale, which is the one impeached. 
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nie consideration of the Bill of Sale lust mentioned 
comiuised the balance due on the former bond, viz., 
Ks. 13,40{M5-0, Bs. 788-5-0 secured by Promissory Notes (it does 
not aiii)ear whether these were overdue) and Bs. 342-10-6 
with Bs. 17 interest due on another note; the balance to 
make up the Bs. 15,000, that is about Bs. 435-1-6, was 
placed to Bichardson’s credit. 

The Bill of Sale itself puri)orted to convey, sell and 
assipi to .the Bank, subject to the conditions afterwards 
contained, all the stock in trade, floods and chattels set out 
in the Schedule annexed. The indenture then empowei-ed 
the Bank to sell the said stock in trade, if the loan were 
iiot repaid with interest on due date, and ])ay itself the Sivid 
debt and costs, the Bank covenanting; to pay over the 
balance, if any, to the Insolvent, and if the debt were paid, 
to reassii^n and reconvey the said stock in trade, lire. The 
Indenture made similar i>rovisions, subject to the stime con¬ 
ditions, as regards the future stock in trade, Ac., On the 
premises at I^jihore, IVIian ^lir and Dalhousie, at due date of 
the loan, if it were not by such date rei)aid with intei'est and 
charges. 


The Schedule described generally, without any inventory 
or detail, the stock in trade referred to in the deed, but 
without specifying where it was situate. The deed was duly 
registered at l.#iihore, IVlian !Mir and Dalhousie, the thiXK) traces 
at which the maker <lescribed himself as tniding, but there 
is nothing to show whether or not the Schedule was registei'ed 
with the <leed. No mention of the registration or non-i*e- 
gistration of the Schedule was made at the hearing of the 
appeal, or apparently before the Judge of the Insolvent Court, 
by any i)erson interested in the i>roce(Hlings. I pi*esume thei'e- 
fore that the Schedule ^ as registcrctl. By the previsions of 
the cash credit loan bond, to secure rejwyment of >vhich the 
foregoing Bill of Sale was given, Bichaixlson ngive<l to repay 
the whole amount tluo with interest and charges within two 
calendar months from the date on which the lh\nk should 
call u|)on him for repayment, or, in the aKsenoc of such 
call or notice by the Bank, within two yci^rs frem the date 
of the Boiul, which is April 16th 1875, he further agixx'ing 
to redeem the same by monthly instalments of Bs. 500 com¬ 
mencing tweh e months after Uic date of the Bond, and to 
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pay the whole balance due at the expiration of the two years 
aforesaid. 

There is no evidence to show that any demand for pay¬ 
ment was made by the Bank before the date of Ricliardson’s 
application to the Insolvent Court, and possession of liis stock 
in trade, itc., remained with him. 

His petition to be adjudicated insolvent was presented 
on November 6th 1876 : on November 7th he was granted 
an ad interim protection order. On December 16th the Punjab 
Bank claims were presented indicating a claim of Rs. 11,193-3-1 
on the cash credit loan of April 16th 1875, as secured by 
the Bill of Sale of that date. There is no formal adjudica¬ 
tion of insolvency by the Judge ui)on the record of the 
proceedings, but having regard to the absence of such ad¬ 
judication, the issue of the protection order under the pro¬ 
visions of the 9th rule in this Court’s Book Circular IV of 
1872, and section 2-1, Clause 6 of the Act of 1872, the Petitioner 
was intended to be declared and must be deemed in point of 
law to have beeu declared insolvent when the abovementioned 
order of November 7th was made. 

I 

The first point to be noticed among those urged by the 
general creditors as against the Bank is that the Bill of Sale 
is void because it professes to pass after acquired property, 
and they rely upon the case Graham v. Chapman^ reported 
at 21 L. J. Exch., p. 173. 

I think it is clear that the Bill of Sale is not void 
upon this ground alone. The authority of Graham v. Chapman 
has been repeatedly questioned in subsequent cases. 

9 

The argument is that a deed with such a clause is 
necessarily void an being an act of bankruptcy. Assuming 
(without so deciding) that a Bill of Sale is void if the giving 
it be an act of bankruptcy, the weight of authority is against 
the view that giving a Bill of Sale with such a clause is an 

act of bankruptcy. 

_ ^ 

In IhUton v. Cruthvell, 22 L. J. Q. B., p. 78, it was 
expressly held that Graham v. Chapman was not as authuritv 
for holding that a Bill of Sale with a clause aflecting after 
acquired property was necessarily an act of bankruptcy. 

In Harris v. Rickett, 28 L. J. Ex., 197, Bramwell B. 
said that Graham v. Chapman must be taken to have been 
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over ruled l>y Hnttou v. CrnlhveU. The case was again 
(questioned in fyOinax v. Jhixtoit., A. li. 6 C. 107. 

No authority was cited for the i)osition contended for, 
besides the case of Graham v. CJutpmnay and that authority 
is one that T shoiild hesitate to follow as deciding the point 
raised here. Tt is quite possible that with a Bill of Sale 
like that before the Court in this case, the Bill of Sale 
should be held to be valid as regards the property in pos¬ 
session at the date of the Ihll, even if it were void as to 
after ataiuired property, the instrument consisting as it does 
of two quite distinct ]>ortions. T cannot therefore hold the 
Bill of Sale to be void merely because it purports to assign 
after-acquired property. Tlie validity and operation of such 
an assignment will be reverted to i)rcsently. 

The next and the principal ])oint urged was that the 
Bill of Sale was an act of bankruptcy, and fraudulent and void 
against creditors because it was an assignment of the whole 
of the debtor's proi)erty, or of the whole without any sub¬ 
stantial exception for an antecedent debt, the effect being 

necessaiily to defeat and delay the creditors, and a large 

* 

inmiber of English cases were cited in support of the legal 
propositions involved in this contt'ution. 

Tt is here necessjiry to return to the evidence : and it 
is first to be observed that INIr. llichardson s evidence stands 
uncontrudicted by any other evidence, and the statements 
made by him have not been sliown by any examination of 
his books or pui)crs or by other documentary evidence to be 
untrue. 

The Court examined Mr. Bichardson regarding his partner¬ 
ship with a i\[r. ISlaekae. Tt appeared that the p)artnership 
terminated about Ai)ril 1st 1S7T. ITe deposed that when 
the i>artnership ceased T made out a list of liabilities and 
assets of the Firm : it is with me, and entered, as far as I 
recollect, in a ledger or my private diary. The assets to my 
recollection were abo\it l\s. 20,000 in excess of the liabilities.” 
lie had already stated that the firm was solvent in 1871-2-3 
but in 1871 he had losses in business, sickness in his family, 
compelling him to send them to England, and the dishonesty 
of his ttssistiuit, a Mr. Adams, lie did not think \intil 1876 
that the firm was really insolvent. 

In the history of the transiietions between the Punjab 
Bank and ISIr. Bichardson already set out, it is stated tha t 
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in March 1874 there "svas a cash credit loan for Rs. 10,000, 
secured by a bond, a mortgage and a bill of sale. 

Now upon this evidence I think it must be taken, in 

the absence of pi'oof to the contrary, that this transaction 

* 

in March 1874 was a valid transaction, and that Mr. Richardson 
was solvent at that time. 

Then it is to be noted that the greatest portion of the 
actual consideration for the Bill of Sale now impeacliod, was 
the sum of Rs. 13,000 odd, due upon the bond of 1874. 
'.secured by the Bill of Sale of 1874, which as I have said 
must be regarded as a valid transaction. It follows that at the 
date of the new transaction in April 1875, it was competent to 
the Bank to enforce its security. 

Instead of so doing, however, the Bank entered into an 
entirely new transaction ; it dischai-ged the proiierty affected 
by the Bill of Sale of 1874, and took a fresh Bill of Sale 
in lieu of the former bill, and made as part of the consideration 
a further advance of some Rs. 400. This is therefore not an 
ordinary case of a pre-existing debt, but it is a case of a secured 
debt, and a further advance. 

The next point is—Did tlie Bill of Sale assign the whole 
of the debtor’s property, or the whole without any substantial 
exception 1 Upon the evidence I find it impossible to affirm 
this. Upon the face of it the bill does not purport to be 
a Bill of Sale of the whole of the debtor’s property. It was 
contended for the Bank that it was not so in fact, the book 
debts not being included in it. To this may be added that 
it is limited to stock in trade, and does not include household 
furniture and effects. Now having regard to the manner in 
which trade is carried on by Europeans in this country, and 
the conditions under which they live, I am not prepared 
to assume that in April 1875, the household furniture and 
effects and the outstandings of a tradesman of Mr, Richardson’s 
class, with establishments in three considerable stations in the 
Punjab, form an unsubstantial portion of his property. I find 
that in Mr. Richardson’s schedule, made in November 1876, 
the outstandings were put down as Rs. 14,000, an item in 
which he is less likely to have exaggerated than in respect 
to some other items, because his estimate could be checked 
by his books. In the same schedule the item of household 
furniture was estimated at Rs. 3,500, but this appears to 
have been more than the real value, which is elsewhere esti- 
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mated at about Rs. 2,000. These two items together formed 
in fact a considerable portion of the Insolvent's estate at the 
time of his insolvency. 

Now, witliout some evidence to show that these two 
items of property were so inconsiderable in amount in April 
1875 as to constitute the stock in trade assigned the whole 
of the debtor’s property without any substantial exception, 
tlie Bank is in my opinion clearly entitled to insist that 
those items, whicli are not affected by the Deed of Sale, did 
constitute a substantial exception. 

Therefore without in any way disputing the correctness of 
tlie legal propositions above contended for by the general 
creditors, they do not in my opinion a]>i>ly to the facts of 
tile present case. 

There is no gi-ound for imputing actual fraud to the bank- 
!ui)t, nor is the deed ^^hown to bo legally fraudulent and 
void. As T intimated at the last hearing, I should have 
had very considerable ditlicxilty in holding that the Bill of 
Sale, even if it i>urportcd to affect the whole property or 
what is tantamount to the whole, was void, sr'eing that it 
was given for a securt'd debt, and the prior security was 
given ui>. This point was not noticed by the Judge below, 
noi* at the first argument of this apjieal, and the Counsel 
for the creditors failed to .satisfy me that secui'ed and un¬ 
secured debts rt'garded as a considemtion for a Bill of Sale 
stand upon tlu' sanu' footing. 

Tlie question that remains is as to the oi>eiation of the 
Bill of Sale, It was admitted by Counsel at the hearing that 
then^ was no means of discriminating between the piKiperty 
acipiired subsequently to tlu' date of the Bill of Sale and 
the proi)erty iirt'viinisly acquired, 

T think it is clear that a valid assignment of future 
|)roperty can In* mad(\ That has been settled in England by 
the leading case of Iloh'oyd v. ^^arshaU, decided by the House 
of Bords (.13 Tj. J. Chan. 103). In that case Ijord Wost- 
bury as Bord Chancellor sj\id : “ If a vendor or mortgagor agives 

to S(‘ll or mortgage' property of which ho is not possessed at the 
time, and he receives consideration for it, and afterwards becomes 
possessed of proi>erty answering the description in the contract, a 
Coui't of Bipiity will conqiel him to perform the contiact, and the 
contract transfers the beneficial interest to the vendee or 
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mortgagee immediately on the property being acqniivd.” It 
is otherwise at common law, but the rule of equity is the 
rule to be preferred by our Courts. 

In the Bill of Sale in dispute the following provision is con¬ 
tained that “ the said R. R. doth hereby contract with the 
said Bank to sell and assign unto the said Bank in manner 

and upon conditions aforesaid all his future stock in trade, 

and doth hereby give to the said Bank, if the said loan be 
not paid on due date with interest and charges, power to 
enter and take the stock in trade, goods and chattels then 
in and upon the shops and premises of the said R. R. at 
Lahore, Mian Mir, and Dalhousie, to sell the said stock in trade, 
' goods and chattels in manner and for the purposes aforesaid.” 
The condition is that “ if the loan be not paid on due date, 
the Bank shall have power to sell the said stock in trade, vkc., 
and repay itself, and pay the balance, if any, to R. R., and 
if the said loan be duly paid, the Bank will reassign and 
reconvey the stock in trade, Am., to be thenceforth the sole 

and absolute property of the said R. R.” 

Now, assuming that there is a sufficient specification of the 
kinds of property assigned in the schedule of the Bill of Sale, there 
is here such a contract as is described by Lord Westbury, 
and the beneficial interest in all property of the description 
contracted for passed to the Bank as soon as it was acquii'ed, 
.lust as the interest in property possessed by R. Richardson at 
the time of sale, had passed at that time. 

Taking the Bill of Sale and the schedule together, I think 
the propei-ty is sufficiently specified as property of the kinds de¬ 
tailed in the schedule on the premises at Mian Mir, Lahore, 
and Dalhousie. 

It is however to be observed that the possession of the stock 
in trade, &c., affected by the Bill of Sale, remained with 
Richardson : and it was ■ argued that on this ground the 
general creditors were entitled to the proceeds in preference 
to the Bank. 

I think it must be conceded that this would be so 
under the English law of Bankruptcy, and one of the points 
to which upon the rehearing of this appeal, the attention of 
Counsel was specially invited, was whether the same rule 
applied under the Punjab Laws Act, 
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The law as it now prevails in England appears to be 
correctly stated in Prideaux’ Precedents, Volume I, Title 
“Bills of 8ale, ” j). 721 : “ In mortgages of personal chattels, 
whatever may he the arrangements between the parties, and 
^sliatever may he the provisions of the deed, the mortgagee 
is the true owner, and the mortgagor, so long as he retains 
I)ossession of tlie goods, is the reputed owner, and in such 
cas(*s the Bills of Sale Act does not effect the application of 
th(‘ Bankrupt law as to reputed ownership. Consequently if 
moveable chattels included in a Bill of Sale be allowed to 
remain in the j t>sse.ssion of the moitgagor or gmntor until he 
becomes bankrupt, they will b(' saleable by the Tnistee in 
bankru])tcy as being in the order and disposition of the bank' 
rujjt with the cons(*nt of the true owner, notwithstanding that 
tile Hill <»f Sail' may have bt'en duly registered.’’ 

Tlu‘ foundation of this rule however is that in the 15th 
section of the Bankruptcy Act of 1SG9 (32 and 33 Viet. c. 
83) it is jirovided that the property divisible among the 
creditors of the bankrui>t shall comi>rise among other property 
all gt)ods and chattels being at the commencement of the 
bankruptcy in the jiosse.ssion, order and disposition of the 
bankrujit, being a trader, by the consent and permission of 
tlu* t rue owner, t>f which goods and chattels the bankrupt is 
reputed owner or of which he has taken u]>on himself the sale 
and disposition as owner.” 


That is the English law : but it is contended, and I think 
rightly, that there is no similar or analogoxis provision in the 
Punjab Tjaws Act. 

Under that Ac t tlu' Court can only deal with the 
ju’operty of tlu* debtor.’ If the projK'rty has been ti'ans- 
h'rred unthu* such circumstances that the tnmsfer can be set 
aside under section 2(i, the Court can annul such ti'ansfer and 
treat tlie projicrty transferred as the other property of the 
debtor. Section 27 provides for the manner of dealing with 
the property of the Insolvent, anti this would of coui'se include 
]>iopeity of which the ti'ansfer had been annulled under 
section 2G. But these are all the provisions of the Act upon 
tlu' subject : there is no provision by which property which 
is not tlie property t>f the debtor is liable to be sold and 
administereil by the Court, through being ostensibly tlie pro- 
[au'ty of the debtor, and in his possession. 
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In order to discover in whom the property is vested at the 
time of the insolvency, recourse must be had to the general law 
of property, and according to that, as I have said, the property 
on the premises of the Bankrupt of the description given in the 
Bill of Sale had vested in the Bank before the insolvency. 

It follows that it is only if the possession of Richardson be 
taken to prove conclusively that the Bill of Sale was a fraudulent 
transfer, that the general creditors can succeed as against the 
Bank. 

In an absolute grant or conveyance of personal chattels by a 
trader to a creditor, non delivery of i»ossession may be strong but 
is not conclusive evidence of fraud (Twyne’s case). It is evidence 
because the retention ot possession is at vai iance with the terms 
of the deed. But the circumstance loses much of its weight as 
evidence when the retention of possession is consistent with the 
terms of the deed. Another reason why non-delivery of possession 
is evidence of fraud is that it tends to keep secret the fact of 
the transfer. 

Now in the present case the deed is not in effect an absolute 
assignment; it is in effect a mortgage and the power to sell or to 
enter and sell respectively contained in it was not to take effect 
except upon default in payment on the due date of the bond, 
that is two years after the date of the Bill of Sale, a period which 
had not elapsed, when the grantor became insolvent. Further, 
the grant received all the notoriety that could be conferred iipon 
it by registration by being registered in the Registry offices of 
Lahore, Mian Mir, and Dalhousie. 

Therefore on the mere ground of non-transfer of possession 
I am not prepared to hold that the deed is void as being a frau¬ 
dulent transfer of property. 

The last point for consideration is as to the operation of the 
Bill of Sale at the time of insolvency. As to that, the question 
as I have said between the Bank and the creditors is whether 
the property purporting to be assigned was at that time the 
property of the Insolvent, if not, the creditors are not entitled 
to have it administered as assets available for division, and I 
have already held it was not the property of the Insolvent. Then 
as between the Bank and the Insolvent, the latter is not entitled 
to insist upon the Bank waiting for the full period of two years 
to expire, and the fact of the debtor going into the Court to be 
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adjudicated insolvent, entitles the Bank to insist upon the imme¬ 
diate realisation of its security. 

For the foregoing reasons T am of opinion that the order of 
the Judge of the Court below in favour of the creditors should be 
revei'sed ; and it should be ordered that the Judge give effect to 
the Bill of 8ale in favor of the Bank. The ])arties to bear their 
own costs throughout. 

Lindsay, J.—I concur. 


4 


1880. 
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No. 2. 

Before Lindsay and Plowdeny JJ. 

MAHOMED YAKUB AND 3 OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

MUSSAMMAT SHAMS-UN-NISSA BEGUM— (Plaintiff) 

RESPONDENT. 

Case No. 1713 of 1878. 

Mahomedan Law — Woqf — V/ill. — Beld, that according to the Mahomedan 
law a valid endowment for religious or charitable purposes can be created 
by a testamentary instrument. 

Where an appropriation by an instrument in writing makes an immedi¬ 
ate dedication of immoveable property to religious purposes, the dedication 
takes effect at once as to the whole property, but if the dedication is not to 
take effect till after the de^th of the donor, the instrument operates as a 
will, and takes effect only to the extent of one-third of the testator’s 
Iiyoperty. 

Regular appeal from the order of the Commissioner^ Delhi 

Division^ dated 31sf August 1878. 

K. P. Roy, for appellants. 

Gouldsbury, for respondent. 

The facts of this case fully appear from the judgment of 
the Chief Court which was delivered by— 

Plowden, J.—The question on this appeal is whether there 

has been a valid appropriation of certain immoveable property, 

specified in an instrument dated September 15th 1868, executed 

by the late Moulvie Karimulla of Delhi. 

The Commissioner, following a decision of the High Court of 

Bombay, reported at Yol. X, Bombay High Court Reports 7, has 

held that the appropriation is invalid. The Commissioner in 

✓ 

effect holds that the instrument, though ostensibly dedicating 
the property to religious and charitable purposes, is in reality a 
settlement of the property on the children of the second wife, 
designed to prevent the children of the first wife, the plaintiff 
and his brothers, from inheriting their shares. 

Before us it is contended that the instrument is a bond fide 
deed of appropriation taking immediate effect, and that the 
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Commissioner was not justified in treating it as a mere settle¬ 
ment for tlie benefit of the family of the second wife. ^ 

On tlie other side it is contended that the Commissioner 
is right, and tliat even if the deed be a deed of appropriation 
to religions or cliaritable objects, it is inv'alid according to the 
Mahommcdan law, as it is made by a testamentary instrument 
and intended to take effi ct after the testator’s death, and further 
because it makes provision for benefits to arise out of the proper¬ 
ty to persons mentioned in the instrument. 

Tn my opinion the Commissioner was not justified in holding 
that the instrument is merely a testamentary settlement upon a 
portion of the testator’s family undcu* the disguise of a deed of 
appropriation. There is no doubt some evidence that the de¬ 
ceased Moulvie was not on good terms with the cliildren of his 
first wife, and that they had lived apart from him. It may be 
that this circumstance suiiplied one of the motives which deter¬ 
mined the ISIoulvie to dispose of the very considemble i>ortion of 
the whole estate comprised in the deed in the manner which he 
adopted. But it is not by any means aimcessary inference that 
tliere was no bona ihle intention on his part to dedicate the 
property to pious uses. The Commissioner, as was pointed oift 
at the hearing, has ovcrlot>ked the fact that it was competent to 
the IVIoulvie, under the IMahommedan law, virtually to disinherit 
entirely the children of his first wife by making a gift of his 
lu’operty during his lifetime to Ins second family. The mere 
circumstance that tlie ]Moulvi(' was not on good terms ^rtth his 
first family is of itself tt>o slender a foundation for deciding that 
the deed, if otlierwise valid aiul elTectual, was not a bona fide 
deed of endowment. 

The (Question then is as to the validity of the instrument. 

It may be admittinl that the mere use of the woixl tcaqf in 
a deed does not of itself constitute a deed in which it is used a 
valid d(H*d of appropriation to rtdigious or charitable purposes. 
Hut it cannot be admitted that according to the Mahommedan 
law a valid endowment for such purposes cannot be created by a 
testamentary instrument. 

This (piestion was considered by the late Supi'eme Court of* 
Calcxitta in the case of .Due Dem, Jatiu Bihi and others t?. 
AhduUa Barber, reported at 1 Pulton, p. 345. 

Tn that case the validity of a deed executed by a Mahom¬ 
medan lady was in question, and five questions woi'e referj'od by 
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the Court for the opinion of the Moulvios or Mahoniineclan law 
otHcers attached to the Court, who were directed to cite authori¬ 
ties for their answers. 


One of tlie questions was whether the instrument was a 
will or a deed of endowment, and the Moulvies gave their opinions 
that having regard to the tenor of the instrument, it was a deed 
of endowment. They pointed out that in addition to the deed 
being in itself described as one “ in the nature of an instrument 
of wojitT the consecrator herself wrote in it “ that slic has 
consecrated certain lands in her lifetime.” They added, this 
would then have been a will if she had said that the wwiJ should 
take effect upon her death, or if she had made the ivnqf with the 
illness that terminated her life : in those cases this pape-r would 
have come under the guidance of the law treating of wills.” In 
support of these answers they quoted the following passage from 
the Fattawa Alamgiri : “ If a waqf '\% made to take effect upon 
the waquif’s death, saying upon my death I make a wctqj" my 
house to so and so,” and then the waquif dies, the waqf is right 
as to one-third only. If the party appropriates the waqf to 
operate upon his death, during his illness of which he eventually 
dies, the direction therein is that above only. 


The Moulvies also gave their opinions that “there is a differ¬ 
ence of opinion between Aboo Yusaf and IVIahommed touching 
the waqf or consecration of lands with a reservation, and setting 
a part of any portion of the profits and produce thereof for the 
support of the waquif or consecrator. Aboo Yusaf considers 
the act legal, and Mahommed deems it illegal. The legal opinions 
of most of the learned uphold the opinion of Aboo Yusaf, which 
is to be found in the Chulpee, a commentary of the Shurrai 
Vakayah, the Fattawa Alamgiri, the Khazee Khan, and the 
Kaffee.” Also “Aboo Yusaf does not consider the assignment and 
delivery of consecrated real property to the mutwallee as neces¬ 
sary to render the waz/y or consecration legal. In this opinion 
also Mahommed differs but the practice is in accordance with 
the decision of Aboo Yusaf, as written in the Mooneah Fathoo 
Kuddeer, Serauj-ul-wahauj, Hidayah and Yoekyut-ul-Rowahef.” 


Among the authorities they quote from the Alamgiri rhe 
following passage : “ The property of the waquif in the is 

secured from him by his saying ‘ I have made a waqf thereof* 
according to the opinion of Aboo Yusaf and other learned 
authorities specified,*’ and they add “ In the opinion delivered 
by Aboo Yusaf the right is secured on a bare declaration only.” 
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The Supreme Court ado])tefl the opinion of the Moulvies, 
holding that as between the varying opinions, that of Aboo 
Yusaf must be considered as the law now i>rcvailiug, and sanc¬ 
tioned by the more recent authoidties. 

Further authorities to show that a valid a|>propriation may 
be made by will, are cited in Shama Charan Sarkar s IDigest, 
paras. 1)70 to 971, i)age 115 of the Tagore Law Lectures for 
1874, (see also Baillies Digest, i>p. 550 and 551), 

The general result is that if an appropriation by an 
instrument in writing mike an immediate dedication of 
immoveable i)roperty to religious purposes, the dedication take« 
effect at once as to the whole lu-operty, but if the dedication 
is not to take eilect until after the death of the donor, the 
instrument operates as a will, and takes efFeet only to the extent 
of one-third of the testator’s i>ro]>erty. 

The (piestion then in this ease narrows itself to one of 
construction of the instrument, dated 10th Se])teniber 1868. 

A translation of this instrument has been made in this 
Court and is placed with the reeord, aiul upon the best consi¬ 
deration I can give to its contents as a whole, it appears to 
me to be in effect a deed of ai)propriation and a will. 

Tt is styled in the preamble and at the conclusion a 
7iama, and it is so described by the Registering ofheer. 


At the same time the instrument in its opei*ation first 
commences by declaring (clause 1) that the writer ha-s dedicat¬ 


ed the house and ground spccilied as iciTz/y'and annexed to the 
Musjid, and (cl. *2) that he has appointed in his own lifetime 
his sons !Mutwallis of and successors to the house, ground and 
Musjid, of which he has i>lftt:ed them in possession as trustees, 
using the past tense throughout, anil in this clause the writer 


describes hiiivself as “ dedicator and tevstator.” 


The eii'cumstance 


that the instrument makes provision for the continuance of the 


arrangements intended to be effected by the deed, generation 
after generation, may reasonably exi>lain the use of the term 
testator as well as the term dedicator, consistently with the view 
that the deed contains an immediate dedication. No argument 
fatal to this view can T think be founded upon tho absenco of 
the term fcwi^'nama in describing the instrument, for whether it 
be construed as intended to take effect immediately or after dwUh 
as regards the endowment, it is obviously a deed of endowment. 
T.aking the instrument as a whole it does not appear to me that 
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the lanf^uage employed expresses an intention on the part of the 
author to defer the operation of the deed, until his death has 
occurred, and the expressions in the second clause appear to me 
inconsistent with the view that the dedication was to take effect 
in fnUiro. 

As regards the actual tretitment of the property, I observe 
that two witnesses for the plaintiff depose to the deceased 
Moulvic’s declarations that he had appropriated the house as 
wwjf and one of his witnesses inferred from the document itself 
that it was not strictly a will, as it was to come into opei’ation 
before the Moulvie’s death, while the opinion of a Commissioner 
holding a local investigation was that the defendants had from 
the time of the ?mr/./'becn in possession as Mutwallis. 

In regard to the legal objection that certain benefits are 

reserved to the mother, I am of opinion that the directions on 

this point do not for reasons already stated invalidate the instru¬ 
ment. 


Upon the whole it seems to me that the plaintiff has shown 
no sufficient ground for holding that the house and land specified 

in the deed, or any part thereof, formed part of the deceased 
testator’s estate. 


Consequently I would accept this appeal and restore that of 
the first Court, giving to the defendant costs in proportion to the 
value of the share claimed by the plaintiff both in this Court 
and the Commissioner’s Coui't. 

Lindsay, J.—I concur. 


iNO. 4. 

Before Lhulmy and Ploivden, 

PREM SINGH ct OTHERS— (Plaintiffs)— APPLTS. 

Vej'siis 

BHAGWANA & 2 OTHERS— (Defts.) RESPDTS. 

Case No. 1762 of 1878. 

Occupancy Rights-Joint holdingSurrizorship.—Where the mouru.n 

holding m dispute was found to have been acquired jointly by S and K 
wo out of the four sons of one D., who remained associated in the cultiva¬ 
tion for their lifetime, and were succeeded by their sons, U. (he son of S 

and the present defendants, the sons of K., who continued to cultivate 

jointly , lie d, in a suit brought on the death of U , by the sons of the two 
dis-associated bmthers to establish their right to participate in U’s share 

of that the plaintiffs suit must be dismissed, as the intVrest of 

U. passed on his death by survivorship to the sons of K. (the defendants) 
and that plamUffs had no claim to succeed fo such interest. 
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Held, futher, that in reality the hereditary tenant of the disputed holding 
was not dead, so as to open out a succession, as of the body of persons con¬ 
stituting the tenant only one was dead, and the tenant survived in the 
remaining three (the defendants). 

Special appeal fromi the order oj the Deputy Comnnissioner of 

Hirsa^ dated '^th I^ovember 1878. 


Bates, tin* ap]>ellants. 

Biva/, for respondents. 

The following pedigree-tables hows the relationship of the 


l)artics : 

DOGAR. 


r— 

Surja 

I 

Uttam 

(deceased). 


I 

Basao 

i 

Ih cm Singh 
and another 
(plaintiffs). 


Sudhawa 

I 

Four sons 
(plaintiffs). 


Kamil 

I 

Bhagwana 
and 2 others 
(defendants). 


The facts of the case are snlliciently 
note and the judgment of the Chief Court, 


stated in the head- 
which was delivered 


Plowdkn, J.—The Courts find that the Mourusi holding in 
which the ])laintifTs claim a share was acquired jointly by Surja, 
the father of Uttam, deceased, and Kamil, the father of the 
defendants, and that the defendants and Uttam cultivated 
jointly at the time of Uttam’s death. They find it was not 
acquired by the common ancestor Dogar. 

This being so we are of oiiinion that the interest of Uttam 
passed upon his death by survivor.ship to the sons of Kamil, 
the defendants, and that the plaintifis, sons and representatives 
of the brother of Surja and Kamil, have no claim to succeed 
to Uttam’s interest. If Uttam was separte, then under the 
jirovisions of section 36 of the Tenancy Act, the landloixl would 
have succeeded to the exclusion of plaintiffs and defendants 
alike. 


In reality, the hereditaiy tenant of this holding is not 
dcMid so as to open out a succession. Of the body of pei'sons 
constituting the tenant, namely Uttam and the three sons of 
Kamil, one Uttam is dead, but the tenant survives in the 
remaijiing three, and neither the landlord nor any collatenil heirs 
of Uttam have any foundation for claiming the interest in 
the holding enjoyed by Uttam. 

The av>peal is dismissed with costs. 
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No. 7. 

Before Lindsfiy and Plowden, JJ. 

MUSSAMMAT GOLABT & 2 OTHER,S—(Defuxd.ynts)— 

APPELLANT.S. 

Versus 

SANTA—(Plaixtiff)—RESPONDENT. 

Case No. 245 of 1S79. 

Betrothal damages for breach of-Dcath of guardiar, mho betrothed 
the g^rl~Uab^l^,y of deceased's successors in the right to dispose of the 
girl.~In a suit for damages for breach of a betrothal contract, where it wm 
found that the girl had been betrothed to the plaintilf by one B., her brother 

PU.pose. hdd, that on B’s 

death the duty of performmg the marriage of the girl with plaintiff or at 

least of abstaming from marrying her elsewhere, devolved on B.'s successors 
in the light to dispose of the girl in marriage, rh. tin the present case; the 

LlriT'l therefore the said brothers had rightly been 

held hable to damages in t!ie suit. ^ 

* 

No. 10. 

Before Ploivden and Smyth, JJ. 

NANAK—(Plaintiff)—APPELLANT, 

Vers'us 

CHAIEU~(Defendant)—RESPONDENT. 

Case No. 350 of 1879 

of umegtstered tnstrument requiring registration under Judicial ComT 

^^^oner'sCircularnoflS59.-Ueld, that an instrument tScT ouZ to 

CireuSVo^^lfoftsM 11''^ contained in Judicial Commiss'ioner's 

IS^rthe? , ^ ^ Registration Act ,III of 

1877), there is nothing m section 49 of that Act which excludes as in 

IS^ssihle or renders inoperative an instrument e.xecuted in the Punjab in 

Regular appeal from the order of the Commissioner, Uissar 

Division, dated \Atth January 1879. 

Sutherland, for appellant. 

Bates, for respondent. 

Ian 1 10 Ingas 2 J2th bmwas of 

and by virtue of a mortgage for Rs. 150, e.xecutcd in plain¬ 
tiffs favour in 1866. Tbe defendant set up a subsequent mort 
in support of bis right. The first Court decreed for Z 

:^sibrZitnZ^ 

The judgment of tbe Chief Court was delivered by- 
Plowden, J._In regard to the inadmissibility in evidence 
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of the unregistered deed of 1866, the Commissioner’s decision 
cannot be supported. The Registration Act in force in 18/8, 
when this deed was tendered in evidence, was Act III of 187/, 
and there is nothing in Section 49 of that xVet wliich excludes 
as inadmissible or renders inoperative an insti'umeiit executed 
in the Punjab in 1866. In that year the only registration rules 
in force in the Punjab were those cont^iined in Judicial Com¬ 
missioner’s" Circular No. 11 of 1859, Act XVI of 1864 never 
having been extended to the Punjab, and Act XX of 1866 not 
coining into operation in the Province until 1st January 1866. 
An instrument which ought to have been registered under 
these local rules not being atlected by the provisions of Act III 
of 1877 above cited, there was no obstacle to the reception of 
the unregistered deed in this case. To the same effect is the 
ruling of this Court reported as No. 46 of Punjab Pccord, 1869. 

Turning to the merits of tlic case, we are unable to decide 
upon the record whether the decree of the first Court should be 

restored. 

The important point in this case is whether the plaintiff has 
held possession of the laiul in suit between S. 1928, the date of 
the mortgage alleged by him, aiul S. 1928, the date of the moit- 
gage set up by the defendant. It is atlmitted that the plaintiff 
has had i>ossession from S. 1928 to S. 1984, when he was ousteil 
by defendant, but this possession iletermines nothing conclu¬ 
sively, as it is consistent with both of the conflicting statements 

of the }»arties. 

Roth parties desired that the Patwari and his papers should 
be examine<i, but this has not been done in either Court. AVp 
consider it necess/iry to direct that this be now done in oitler to 
ascertain who held and cultivated the land to which this suit 
relates, and paid the revenue upon it in S. 1923 and sub¬ 
sequently. 


I'or this i»urpose we remand the ciise to the Covxrt of the 
.ludk'inl Assistant, who will cause the Patwari to be examined, 
and forward his evidence to this Court. 

At the same time the plaintiff will be called upon to pvo- 
<luec the’[original acco\int book produced 1 y him in the first 
(\)urt, to lo submitted to this Court for insiHX-tion. 

This ajqteal will remain on the file of this Court. 
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No. 21. 

Before Liiidsay and Smyth, •/-/. 

MEHTAB SINGH cfe OTHERS— (Plffs.)— APPELLANTS. 

Versus 

JOWAHIR A OTHERS— (Defendants)— RESPONDENTS. 

Case No. 109 of 1878. 

Custom — Inheritance—fats of Hoshiarpur district—'Whole and half 
l)lood—Hindu Laic. —Found, that there is no established custom among Jats 
of the Her got in the Hoshiarpur district, whereby relatives of the half blood 
are entitled to succeed equally with relatives of the whole blood to the 
property of a deceased land owner. 

lleldt therefore, in the present case, ^following the Hindu Law) that 
the succession of the half blood must be postponed in favour of the whole 
blood. 

No 24. 

Before Lindsay aiul Ploxuden, JJ. 

BANSI —(Defendant)— APPELLANT. 

Versus 

MIHAN SINGH— (Plaintiff)— RESPONDENT. 

Case No. 344 of 1879. 

Custom, Inheritance —Dyraghi Faqir .—J/c/t/, that in the absence of an 
established custom to the contrary, a Bj'raghi faqir. who has not given up 
the world, does not forfeit his rights to succeed in his natural family. 

Lindsay, J,—A Byraghi faqir does not necessarily become 
an ascetic. 

He may and often does, as in the present case, carry on his 
worldly affairs. 

There is nothing in evidence showing that such Byraghi 
faqir forfeits his rights of inheritance by the mere fact of having 

A 

become a faqir. 

This view is in accordance with the judgments of the 
Calcutta High Court to be found in 1 Sutherland’s AV’'eekly ' 
Reporter 209, and in 1 Bengal Law Reports 114. 

The Judicial Assistant is wrong in holding that it was for 
the defendant to. prove a custom permitting him to succeed: 
the question being whether there was any custom excluding him 
from the succession. 

The terms of the first remand gave both parties ample 
opportunity for bringing forward evidence as to whether a 
Byraghi faqir lost his rights of succession in his natural family. 



No. 20, PUNJAB RECORD, 1800. 


Kven now the jJuiiitift’ cannot cite any instances showing 
that a Byraghi facjir who has not given up the world cannot 
succeed to property in his iiitural family. CiiO No. lo Punjab 
Rword of 1871 is not in point. There the faqir was an ascetic 
and an Udasi faqir, and the ciise of Byraghi faejirs at the present 
day was cx])rc.ssly distinguished. 


Case No. 1 Punjab Rerf}rd 1808 was based upon >Section 1, 
clause 20 of the Punjab Civil Code, which states that if any 
member of a family vohinta\ ily retires fri»m the world and enters 
a religious order he loses all claims to his i)atrimony, a rule not 
applicable to the ]>roscnt case, in which the defendant, though 
nominally a faejir, did iu»t retire from ihe world. 


Wc revei'se the decision of the Courts, and dismiss the suit 
with costs throughout. 


No. 26. 

lii'fttvr Pl(nrd(’)l Sint/fh, JJ. 
iMULA A- OTllBKS— (Plaintiffs)— APPELLANTS. 

IMUSSAMMAT CTIANDO AND OTHEUS—( Defendants) 

—RESPONDENTS. 

Case No. iU(> of 1871). 

Custom — Marrioijc^Uiudu Juts —Attscncc oj cacmonics Validity of 
marriage.—A Karewa marriago botweeu a ilcceascd Jal's widow and his 
brother upheld, although no marriago ceremony in Iho nature of Chador 
Audazi or otherwise was proved. 


Ilaku V. Mahtab Singh (P. 
followed. 


/C., Civil Ruling No. o'> of 1579) cited and 


Spccud appeaf JroDi the order of (he. Deputif Commissioner oj 

LudhianOy dated the IDA February 1870. 


Rivuz, fur appellants. 
Bales, for respondents. 


The judgment of the Court wa.* vlelivered by— 

PLOWDEN, J.—AVe take tho findings of the lower Courts 
in this case to be that it is piT»vod that tho defendant was 
married by Karewa to the deceased Bala, bi\>ther of defendant s 
first husband Rena, without the performance of the cei'einony 
oi Chtular Audaziy which the Courts hold to be unnecesstu'y to 
completion of the marriage. 
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There was certainly evidence upon which the Courts might 
conclude that the connection between the deceased Bala and 
the defendant was of a permanent character, as the parties 
lived togethei* after Itena^s death for 27 or 28 years as husband 
and wife, and two children wei'e born to them. 

The absence of proof of any ceremony is not in our opinion 
fatal to the finding that there was a marriage. In the case of 
lTa.hu V, ^fahtah Singh (No. 911 of 1877) which closely 
resembles the present case, a Karewa marriage between a deceased 
Jat s widow and his brother was upheld although no marriage 
ceremony in the nature of Chadar Andnziy or otherwise was 
proved, and the performance of the ceremony was not considered 
absolutely indispensable. 

It is further contended for the appellant that they have had 
no opportunity of proving that the defendant is not entitled to 

succeed to the estate of the deceased Bala, But we cannot find 

that the plaintifts have ever alleged that if the defendant was 

married by Karewa to Bala, she would not be entitled to succeed 

as his Avidow. The form of the issue in the first Coui*t permitted 

the plaintiffs to give evidence, that she was not so entitled, if 

they had chosen to offer such evidence. In their appeal from 

the first Court’s decree, the plaintiff merely raised the question 

whether or not there had been a Karewa marriage, and did not 

assert that even if there was such a mai'riage it conferred no right 

of succession. We do not therefore consider that the plaintiffs 

are entitled to raise this question at the present stage of the case 

particularly as there is no authority for holding that this kind 

of marriage does not among Jats confer the ordinary right 
of succession. 

This appeal is accordingly dismissed with costs. 

No. 27. 

Before Lindsay and Smyth, JJ, 

BHAG MAB 12 OTHERS— (Befdts.) —APPELBANTS. 

Veriuis 

SANT AND 3 OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 425 of 1879. 

Jurisdiction of Civil CourtSuit for the Hght to a religious office— 
Custom—Kangra Bhojkis of Bhoican Shrine—Right to officiate at temple.— 
A suit by a family of priests for a decree prohibiting another branch of 
the family from conducting religious services in a shrine, held to be 
cognizable by the Civil Courts. 

Fmmd that by the custom of the Bhojkis of the Bhowan Shrine at 
Kangra, only Bhojkis by wives who are the daughters of Kangra Bhojkis 
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are enlitled to officiate at the temple, and not sons of Kangra Bhojkis by 
daughters of .Tawala Muk li or Naina Devi Bhojkis. 


No 29. 

Lindxa}) and Phurden, JJ. 

J HAN DA —(Plaintiff)— APPELLANT. 

JOWAYA it ANOTHER —(Defendants)— RESPDTS. 

Case No. 1175 of 1879. 

neyistratiou Acl {III of IslT) section \l-Mortgnge jlecd^Valuc of 
intcrci-t creolcd.—IlcUl, that for the purposes of section 17 of the Regis¬ 
tration Act, the value of the interest created or othenvisc dealt with is 
determined in the case of a mortgage-deed by the principal amount scoured, 

and not by the value of the land. 

(ippnil /roni Ihr nrilrr o/the C<>mmi.<-<;tjner. nairalpindi 
Division, dated '2Mi June 1879. 

The .jiulgnuMit of the Chief Court was deUverecl hy — 

PiAiWDEN. J.—T'heConuuissiouev was in error in supposing 
that the dee«l of mortgage reipiireil registnition, Invause tho 
value of the land to which it related was Rs. 100 or moi*e. 
ruder section 17 of the Registration Act the test is the vtdue 
of the intiMcst cri'ated or otherwise dealt with in the instrument, 

and that in t lie present instance is detenuiiUHl hy tho principal 

anumnt secured hy the mortgage which is under Rs. 100. 

'I'lie iUaal is therefore admissihle though not ivgistonHl. 

'I'liere is no (>roof that the mortgagor was insane when ho 
cxeeiited tile deeil, anil there is evidence that he was m full 
possession of his faculties. 

'The decree of the first Court is restored with costs through¬ 
out. 


No. 35. 

Bvforv Jdtnrdt U and Tlti»rnti*u, JJ, 

% 

'FAJ A —(Plaintiff)— APPELLANT. 

Lersu.s' 

(irLAAl A’ ANOTHER —(Defendants)- RESPONDEN'TS, 

Case No. i:U;l of 1878. 

Limdahon Act (AT of 1877),8c/itf./idc IL ArL 90-Suif for dfclanition 
of proprietary tiitc by correction of Settiement Record — i/e/d, Ibat a suU 
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which is in substance a suit for a declaration of the proprietary title to certain 
property, as well as for the correction of the Settlement record is not govern¬ 
ed by the limitation prescribed in Article 90 of the 2nd Schedule of Act XV 

of 1877. 

7/c/d, further, that even if the right to demand a correction of the 
Settlement record is lost by lapse of time, a party may be entitled to a 
declaration of his proprietary title to the land claimed. 

Jiegniftv ojijwtiJ (>v(h')' <»J th^i C.^ Ituntil' 

pindi Division^ d<tted August 1678. 

Bates, for appellant. 

Budra, for respondents. 

This was a suit for a declaration of plaintiff’s proprietary 
title to 259 ghomaos 5 kanals 11 marlas of land by correction of 

the Settlement record. 

The first Court decreed in plaintiff's favour, but the Com¬ 
missioner reversed this decision, holding that plaintiffs claim 
was barred by limitation under Article 96, Schedule IT of the 

Limitation Act, 1877. 

The plaintiff therefore ap]>ealed to the Chief Court, whose 
.judgment was delivered as follows ; 

Plowden, J.—We are unable to agree with the Commis¬ 
sioner’s view that the suit is barred by limitation under Article 

9G of Schedule II of Act XV of 18 m. 

The suit is in substance a suit for the declaration of the 

proprietary title of plaintiff to the land claimed, as well as for 
correction of the Settlement record, and even if his right to 
demand a correction of the Settlement record be lost by lapse 
of time, he may be entitled to a declaration of his proprietary 

right. 

We have already held in a recent judgment that Art. 96 
does not apply to suits for correction of the Settlement record, 
and we may further add that in the present case the relief sought 
could not be specifically granted, as the Collector, who is the officer 
in charge of the record, is not a party to the suit. 

The Commissioner should therefore have decided the ap¬ 
peal to his Court upon the merits, that is, the question whether 
the plaintiff is proprietor or not of the lands in suit ; and reversing 
his order dismissing the appeal on a preliminary point, we remand 
the case to his'Court for that purpose. Costs of this appeal will 
abide and follow the event of the suit. 


t 
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. Nc 38. 

Before Lindsay and Bloirden, JJ. 

THE SECRE:TAKY of state for INDIA IN COUN¬ 
CIL— (Di:fi:ni)ant)— APPELLANT. 

Versus 

ELIZA LOUISA NONIS— (Plaintiff)— RESPONDENT 

Case No. 1020 of 1870. 

Appeal, (lisjnissal of, on prclivuuary ground — Cros.^-objection—Acl X 
of 1877, section 5()l.—Wlicre the defcnclaul's appeal was dismissed as barred 
by limitation, siifliciont cause not being shown for its not being filed within 
tlio 00 days prescribed by law, held tlial a cross-objection tiled by the plaintiff 
fa portion of whose claim only had been decreed by the lower Court) could 
not be entertained, as her preliminary objection to the hearing of the appeal 
having prevailed, the appeal had not been “ heard” within the meaning of 
section 301 of Act X of 1877, 


No. 39 

Before Plotvden and Bniyfli, JJ. 

T. BRADLEY— Plaintiff. 

IVr.svLs 

C. S. KIRKPATRICK— Uffi-ndant. 

C’aso Nil. 18 tif 1879. 

Pramissonj note, endorsement of -Absence of consideration—Right of 
endorsee I) sue— Fratid and 7nisrepresentation ■ Mistake,--The endorsement 
/»f a promissory note without valuable consideration, for purposes of realization 
held loonlitle tlu' endorsee \o maintain a suit in his own name for the amount 
due on the note, but not to deprive the defendant (the maker) of any defence 
ho might have set up if the action had been brought by the original 
owners. 

Held, further, that defendant might prove that he had been induced to 
give a note fer a larger sum than was really due by fi-aud or misrepro- 
sentatitm on the part (»f the original payees, but that he could not succeed 
merely upon proof that he was uiuler a mistake as to the amount really 
line. 


No. 41. 


Before Limisay and Stnyfh, JJ, 

RAAI RATTAN— (Plaintiff)— APPELLANT. 

TIYAT AlUHAlsniAD AND OTHERS— (Dkfknoants)— 

• RESPONDENTS. 

Case No. 118t> of 1879. 

Civil f'rocednre Code (Aei X of 1877), Scc/ions 102, 157, 15S.—Dismissal 
for default .—\\ liore limo is allowed to a plaintiff to produce his witnesses 
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and he fails to do so and is himself absent on the day fixed for the healing, 
held that the Court may proceed under section 157 of the Code and dismiss 
the suit for default under section 102. It is not incumbent on the 
Court, nor would it usually be the correct procedure, to proceed under 
section 158, though the party absent may have also made default 
of the kind referred to in that section. 

Smyth, J.—Time was allowed by the Jiidicial Assistant to 
the plaintiff to pi’oduce his witnesses. He not only • failed to 
produce them hut was himself absent at the hearing. The 
Court dismissed the suit on default under section 102, Act X 
of 1877. Sub.sequently on the application of the plaintiff’, the 
suit was restored to the file, the plaintiff's witnesses examined, 
and a decree passed in the i)laintiff’s favour. 

In apiJeal from this decree by the defendant, the Commissioner 
held that the first Court, instead of dismissing the suit uiuler 
section 102 ought to have })r()ceeded under section 158 of Act 
X of 1877, and to have decided the suit on the record as it then 
stood. The Commissioner acting upon this view, and finding 
that the evidence on the record at that time was not sufficient 
to establish the plaintiff’s claim, accepted the appeal and dis¬ 
missed the suit. 

In further appeal to this Court it is urged for the iffaintiff, 
that the Judicial Assistant did not err in dismi.ssing the suit on 
default under section 102 of the Code, and that as the subse¬ 
quent proceedings for restoring the cas 2 to the file and admit¬ 
ting further evidence were regularly conducted, the Commis¬ 
sioner was not justified in ignoring them and in dismissing the 
suit. 

I consider that it was competent to the Judicial Assistant 
under the circumstances above set forth to proceed under sec¬ 
tion 157 of the Code and dismiss the suit for default under 
section 102. When the plaintiff was absent on the day fixed 
for the hearing, it was not, in my opinion, incumbent on the 
Coui-t to proceed under section 158. On the contrary, the more 
correct procediii'c, I consider', was to proceed under section 157, 
which is a general .section applicable in every case when default 
of appearance is made at the hearing by either of the parties, 
and Avhich may, and indeed I think should usually, be applied 
when such default is made, notwithstanding that the party 
absent may also have made default of the kind referred to in 
section 158. This view is not quite in accordance with that 
taken of the corresponding sections of Act VIII of 1859, 
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sections 147 and 148, by the Madras High Court {vide 4 Mad. 
Rep., 254,) but it is in accordance with that taken by this Court 
in a case reported as No, 32 in Punjab Record for 1875. The 
Madras Court considered from the terms of section 148, Act VTII 
of 1859 that the Court had no option but to proceed under that 
section when a party made default in performing an act for 
which time had been allowed. The terms of section 158, Act X 
of 1877 are permissive, so that the ground upon which the 
Madras Court mainly based its decision no longer applies. 


T concur in accepting this appeal and remanding the case 
to the Commissioner for fresh decision of the appeal to his Court 
on the merits. The costs of this appeal to be costs in the cause 
and to follow the event. 


Judgment of Tjindsay J:—Omitte<l. 

No. 46. 

Before Plotrden, J. 

TN TTIK GOODS OF D. N. SPARKS— (Deckaseu). 

Case No. 1 of 1880. 

4 c/(A’o/ISt^K srcMom. 231. 246, of Adviinh- 

tratiou -Crmul by Dhtrict Judge-^^obscquent appHaUion to Chief Court 
to exleud the orujiua! y,aut-Juri.<diclxon-Rerocatioii of grant—Poicer cf 
Court to mnend ,ts otcu grant -Coururrcnt jurisdiction of High Court and 
District Judge- Eleetion by person seeking (?rn»/.—Where letters of ad- 
Munislration hi respect of the estate of a aeccasecl person situated in the 
Punjab have been granted by the District Jiulge having jurisdicUon, and 

it is subsequently discovered that there are other assets of the deceased in 
British India but outside the province, held that it is not competent for 
the Chief Court to exercise its jurisdiction either (A) by making a grant 

extending that of the District Judge to the whole of British India and in 
supersession of such grant, or iB) by making a supplemental grant extend¬ 
ing to the estate of the deceased in British India, except that in the Pvinjab. 

Held, further, that the discovery of additional assets over which a grant 

of letters of administration already made has no effect, would not be just 

cause for revoking the grant within the meaning of section 234 of the 
Succession Act. 

Where a Court has made a grant limited as to it-s local operation the 
same (\uu t has power to amend such grant, and extend iUs local opei'ation 
over the full area over which an original gnuit made by such Court would 
operate : but the Chief Court cannot amend a grant made by a District Judge, 
so as to give it operation beyond the limits of the District Judge s jurisdic¬ 
tion to make a grant, though the Chief Court may. under section 264 of the 
Act, deal with the grant in any manner in which the District Court may 

ileal with it, ^ 
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Where the District Judge and High Court have concun-ent 
to make a grant, a person seeking a gi-ant may apply to eit ei ® ^ 

Courts: but when the election is made, and jurisdiction assumed, and a 
grant operative throughout the province has been made by one of these 
Courts, there cannot be a fresh and independent assumption of jurisdiction 
by the other of these Courts founded upon the same circumstances, so long 

as the original gi'ant subsists. 

No 49. 

Before Smyth and Brandreth, JJ. 

MUHAMMAD HASSAN—(Pl.vintiff)— APPELLANT. 

Veviiics 

GHOUS BAKSH— (Defendant)— RESPONDENT. 

Case No. 497 of 

EMppcl-Plaintiff accepting the part of Uh claim decreed by the ffr.a 
Court-Subsequent appeal for remoMer.- Held, that a plaintifi who without 
putting his decree in execution accepts the amount of his claim decieed by 
the first Court and paid in by the judgment-debtor, is not by the mere fact 
of such acceptance debarred from appealing for the remainder of his 

claim. __ 

No- 50- 

Befove Siuyth ctiicl *TJ. 

KAELA MAE—(Plaintiff)— APPELLANT. 

DINA AND another—(Defendants)— RESPONDENTS. 

Case No. GOl of 1879. 

fiuit for money paid to procure a betrothal-illegal eontrae.t-Public 

Poficy—Where plaintiff paid a sum of money to defendant with a view o 

his procuring a girl in marriage for plaintiff from the farmly of a re ation 
of defendant, the money being paid for the benefit of the father of the 
girl, but the defendant did not pay the money to the girl s father P™' 

cure the girl in marriage for the plaintiff, held that a suit by plamtiff to 

recover the money thus paid was maintainable inr„f187<) 

Kahna V. Kahn Singh, Punjab Record Civ, \ Ruling No lOG of 18l9 

cited and followed. 

Eerjrdar appeal from the order of the Additional Commissioner, 

T,.]h..r,Aur Division, dated 21 th 2farch 1879. 


J. C. Basu, for appellant. 

The following .judgments were delivered ;— 

Brandreth, J.—Tn this case, plaintiff sues that he paid a 

certaiir sura of money to defendant who promised in return to 

use his influence with his wife’s family and to get them to give 

one of their girls to plaintiff. He has not done as agreed, and 

plaintifi therefore sues for the return of the money. 

In the first Court, the Extra Assistant Commissioner. 

. Diwan Ram Nath, held that plaintiffs own witnesses proved 
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tliat such a payment was dishonorable, and he held the agreement 
to be opposed to i)ublic policy, but under the Chief Court ruling 
No. 86 in Punjab Record for 1875, he held that he had no option 
but to decree the return of the money. 

% 

On app(‘al IMr. Barkley, the Additional Commissioner, in a 
carefully consid(‘red judgment pointed out that this was a 
different payment to the payment to tlu' father of a girl. He 
notes that in the decision (piotcd, INIr. Justice Boulnois was not 
prepared to hold that a suit could be maintained for the return 
of money paid for a pui*iH)se known from the first to be wholly 
illegal. Mr. Barkley therefore held that as these transactions 
had been declared to be opposed to jmblic policy, there was no 
subsequent discovery which had entitled the ))laintiff to sue to 
liave the contract declared void or to entitle him to sue to 
recover h\s moiu'y, He therefore dismissed the suit. 

Plaintiff appeals, relying on the recent judgment No. 106 
in Paujtdi Record for 1879, in which INIr. Justice Plowden has 
f\dly goiK' into this (jue.stion. But T tliink that plaintiff's case 
is i)erhaps not the same as that contemjdated in that decision. 
Payn\ent to a father may be oi)posed to public policy and may 
make the contract void, but ]myment to a tlrird imrty, a relation, 
to use bis inlluence, presumably unfairly, may be not only ^ 
op])(js(*d to i>ublic i)olicy but distinctly immoral. 

If this is the case, will the Courts assist to compel the 
i-ecusant party to carry out the imnu>ral contmet I Tt is clear that 
the only intent and meaning of allowing an action is to comj>el 
others tocarrj’ out their agreements. If in this case, the Court 
decrees the return of the money, in all similar cases the party 
who paid the amount will be able to hold the thivat of an action 
over the other to compel him to do the wrong act and to carry 
out the immoral agreement, 'rhis is not a use to which the I^aw 
Courts can be put. 'l\) take an illustratioix just put, if an officer 
pays money to a friend not in Covernment service, who has some 
special intluence with the Governor or Vicei'i\v, on considemtion 
of his \ising that inlluence to iiuluce the Governor or Viceix>y to 
give the payee some good appointnu'nt, tHuiUl he sue to eomjiel 
his friend to return the money if he did not use such inlluence 1 
The Courts would at once sj^y, I consider that the money was 
paid for an immoral ]>uri>oseand we will not in any way help you. 
You must oomo into Court with ylean hands, and if you agree 
that both have been equally culi^ible, all that the Court will say 


No. 50, PUNJAB RECORD, 1880. 


333 


is that they will not interfei’e. The advantage will lie with 
the possessor. 

I therefore must think that if this is held to be an immoi’al 
purpose, the Courts cannot decree restitution of the money, other¬ 
wise they Avould be using their authoi ity to compel performance 
of immoral agreements. The question then really is w'hether 
this agreement is really immoral, and I am obliged to hold that 
it is so. A covenant to use the influence arising from your re¬ 
lationship to induce a father to give his daughter to a presum¬ 
ably unfit husband, is distinctly immoral, and in this case in my 
opinion, the parties being equally in the wrong, the Court should, 

I considei-, refuse to interfere, and only say “fortunate is the 
possessor.” The case is of course very different if, as now urged, 
the money was intended to be paid to the father of the girl, who 
was to be fully informed of the whole transaction. If it w'as so 
paid, of course the transaction is very different, and I consider 
that it, the money, might be recovered as defendant has clearly 
not paid it to the person intended. The idaintiff in his supple¬ 
mentary deposition deposes that he has ascertained that defend¬ 
ant’s intent was to accept this amount in exchange for a debt 
which was due to him by the father of the girl, and to call on 
the father of the girl to give his daughter in considei'ation of his 
wiping out the debt. This, if really the case, is a very different 
transaction. Plaintiff deposes this to be the case on oath. 

Defendant denied receipt of the money, and therefore made no 

« 

plea to the intent for which the money was paid. I think there¬ 
fore we are entitled to hold that the money was paid with the 
intent deposed to by plaintiff, and in that case, I am unable, 
with regard to recent decisions, to hold that intent so immoral 
as to prevent plaintiff from maintaining this suit, and I would 
therefore reverse the decision on appeal, and restore the original 
decision. 

Smyth, J.—I take the facts proved to be that the plaintiff 
paid Rs. 400 to the defendant with a view to his procuring a 
girl in marriage for the plaintiff from the family of a relation of 
defendant. The money was paid for the benefit of the father of 
the girl. The defendant did not pay the money to the girl’s 
father or procure the girl in marriage for the plaintiff. Under 
these circumstances I consider, following the ruling of this Court 
in Case No. 108 in Punjab Record for 1879, that even if we 
assume the agreement between plaintiff and defendant to have 
been illegal and void as opposed to public policy, the agreement 
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having been unperformed, the plaintiff is entitled to lecover 
back his money. 


T concur therefore in acceptinfc this ai>pciil, and restonnj; 
the decree of the first Court with costs throuRhout. 


No. 57. 


Before Ploxeden and Bmyth, JJ. 

ALAM SHAH —(Plaintiff)— APPELLANT. 

Versus 

BULAKI SHAH AND OTHEBS—(Defendants)— 

BESPON DENTS. 


Case No. 378 of 1879. 

Custom, Inhcrilance-Kudin Faqirs oj Khangah Shuhgadda—i'owmX 

lhal no established custom prevails among Kacliri I'aqirs of Kliangah 
Sh ih-a.bla in Ihe village of Garhi Shahu in the I.ahorc district, whereby a 
chela'succeeds to Iho exclusion of all the natural heim, however near in 

ile'ucc, of a deceased gaddinasliin. 


No- 58. 

Before Livdmj/, rioinJev, Svufth nvd Braiidrvth, JJ. 

1) 11 A N FAT — ( I) EFEN D ant)— APPELL AN T. 

HAKU —(Plaintiff)— RESPONDENT. 

Case No. 1352 of 1878. 

llinUu Law, Joint proper/y—KxrcHfiou sale of share tii Mndiridfd 
cslote- Vurehasers right to compel partition—I'urchaser s poicertoalienatc— 
per Lindsay and Plowden, JJ., that the share luad intercsl of one co¬ 
sharer in joint ancestral estate may bo sold in execution to siilisfy a decree 

obtained against him personally, oven if he be incompetent tj make a \*alid 
alienation of his share voluntarily, and the purchiiser at such sale acqttires 
a riglit to compel the partition wlucli his debtor might have comiudled had • 
he been so minded before the alienation look place. 

The purchasor at an execution sale of a shave in joint undivided properly' 
does not occupy tho same position in all respects as the cCKsharer whose 
interest ho has purchased. Uc tlocs not become a co-sharer with tho oilier 
co-sharers, and therefore the rule that prehibils alienation by a co-sharer 
of his own interest without tho consent of liis co-sharers does not apply to 
liim and there is no reason, such tis may bo conceived in the case of members 
of a joint family, why tho purchasor of a co-sharer's interest at on execution- 
sale should not make a transfer of his rights as such purehiiser. 
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No. 59 

Before Lindsay, Ploivden and Smyth, JJ. 

RAI BHxVG SINGH —(Decree-holder)—Opposite Party 

IN Review— APPELLAN'i. 

Verms 

HARDIT SINGH AND OTHERS— (Judgment-debtors)— 

Applicants for Review— RESPONDENTS. 

Case No. 1734 of 1878. 

Execution of decree- Agreement by third parties to liquidate decree-- 
Power to execute denee against such parties-JuHsdxction-Conserit.- An 

engagement entered into with a decree-holder by the sons of a J^Jg^en’ 

debtor, who were themselves strangers to the original decree, to liquidate 
the decree against their father, held, by a majority of the Court (Lindsay, J. 
dissenting) to be an agreement which the Court executing the decree was not 
competent to enforce summarily by process of execution. 

Held, furthur, that consent of parties could not give the Court jurisdiction 
to permit summary procedure provided for decrees made m regular- 
suits to be substituted for a regular suit between the parties to the 

agreement. 

Pun,ah Record Civil Rulings Nos. 75 of 1876 and 62 of 1871 followed. 

Held contra, per Lindsay, J., that the arrangement between the parties 

was substituted for the decree by consent of parties and of the Court, 
and effect subsequently given to the substituted decree thi-ough the same 
Court; that the sureties by order of Court and with consent of the dcciec- 
holder became parties to the suit: and that the decree could be executed 

against them in terms of the agreement. 


No- 62. 

Before Floivden and Smyth, JJ. 

KIDAR NATH —(Plaintiff) —APPELLANT. 

Ve7'ms 

BANARSI DAS AND GUNPAT—(Defendants)— 

RESPONDENTS. 

Case No. 219 of 1879. 

Custom, Adoption--\Vidoio's poioer to adopt—Sanction of reversionary 
heirs— Estoppel —that there is no established custom among Hindus 
of the Azarwal caste in the City of Delhi by which a widow can validly adopt 
by her own sole act in the absence of authority from her husband. 

Query, such adoption would be valid if made by the widow with the 

sanction of the reversionary heirs ? 

Where a Hindu widow about a year after her husband’s death adopted 
B. S. (defendant 1), who then sold the ancestral property to G. (defendant 2) 

to whomit had been previously mortgaged, and it was found that plaintiff, 

who was B.' S’s brother and so entitled to succeed equally with B. S. after 
the widow’s death, was present Pt the adoption and took part in the usual 

ceremonies, held in a suit brought by plaintiff after the widow’s death to 
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cstablisli his right to joint enjoyment of the properly with G., B. S.’s vendeO, 
that plaintiflt was not estopped from making his claim, as his acts were not 
shown to have validated the adoption by the widow, and constituted B. S. solo 
heir; nor did it appear that G. the vendee had been misled by such acts; 
nor was plaintilf obliged to lake measures to question the acts of his brother 
in dealing with the property in which the widow had a life interest, so long 
as the widow was alive. 


No. 66 

Before Brandctk and Barldreify JJ. 

..VHIMEI) FOR JII.MSKLF AND AS (JUAUOIAN OF HIS MINOR IIROTIIKIIS 

AIMTUA AND AEYA —(Plaintiffs)— APPELLANTS. 

Per.'??/s' 

DAD —(Dfffndant)— PESPONDENT. 

Case No. 1330 of 1879. 

Ciistoin- -/ uficrilancc—Safi us vj Montgonwnj — Khana-dauiiid. 1‘ ou lul 
that among JIaliomodan Sahus of the Montgomery district there is no 
established custom (at variance with the general custom of the Punjab) 
whicli renders the selection of a son-in-law as heir invalid or confers on 
liim no rights of inheritance. 

No- 73- 

Before Barhieif aitd Bnttiyany JJ. 

MUSSAiM^ilAT KAIM KOUU, JAIKAPEN DAS, SHEO 

DAS, AND SUJvli RAM —(Plaintiffs)— APPELLANTS. 

Persns 

IIAI BliAO S1NC.1I—(Dkfi:ndant)— RESPONDENT. 

Case No. 7(>t> of 1879. 

Limitation—Act VlII of 1859, section 21G. 8iti/ to set aside order under— 
Omission to adjudicate upon objection. —//chf, that where a claim preferred 
by an objector in execution of ilccrce has not been adjudicated upon by the 
Court executing the decree, nor any opportunity been given to the objector of 
producing evidence in support of his claim, the limitation of one year, prescrib¬ 
ed for suits to set aside an order under section 24G of Act VUI of 1859, does 
not apply, the order j)assod not being such an order ivs is contemplated by that 
section. 

licgidar appeal from the order of the Additional 

Amritsar Dlvosion^ dated 'Ard March 1879. 

Cioulclsbury, for rcspoiulciil. 

This was a suit for a docdanitiou of plaiulitYs' right to share 
in certain house property ou the grouiul that it was joint family 
property. The lirst Court gave plaintills the decree prayed for, 
but the lower Appellate Court dismissed their suit, holding, as 
regards Slieo Das and Sukh Ham, that the suit w*\s res judicata^ 
a claim to share in this ^■cry property having been dismissed by 
the Ailditional Commissioner of Amvitsixr on the 13th April 
1875 ; while, as regards the other two plaiutilTs, the Court held 
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that they were not entitled to sue, as they formerly claimed this 
liroperty in execution proceedings, and on their claim being 
rejected, under section 246 of Act VIII of 1869, they had failed 
to sue to establish their rights within one year of the date of the 

order of rejection. 

All the plaintiffs lodged a second appeal in the Chief Court, 
whose judgment, so far as it is material to the present report, was 

as follows :— 

Barkley, J.—So far as Sukh-Ram and Shib Das are con¬ 
cerned, the Additional Commissioner’s judgment is clearly right. 
The judgment of Mr. J. AV. Smyth, Additional Commissioner, 
dated 13th April 1875, confirmed on appeal by this Court on 8th 
November 1875, has finally determined that their interest in the 
mortgaged property is liable to sale in execution of the decree 

against their father Kaku Ram. 

There remains the question whether the claims of Mussam- 

mat Bam Kour, widow of Bhagat Bam and mother of Kaku Ram 
and of Jai Karan his brother, are barred by limitation, in conse¬ 
quence of their not having brought regular suit within one year 
to set aside the orders dated 27th October 1873 and 25th Novem¬ 
ber 1873, respectively, passed under sectiofi 246 of Act VIII 
of 1859, on their objections in the execution proceedings. On 
reference to the objection proceedings, we find that in Mussammat 
Ram Kour’s case, the Court, after examining Jai Karan, as her 
agent, made no enquiry whatever, simply referring her to a 
regular suit on the ground that she was mother of Kaku Ram, 
against whom the decree was passed. Similarly, in J ai Karan’s 
case, the Court examined him and the decree-holder’s agent, and, 
without further enquiry, referred the objector to a regular suit, on 
the ground that the property had been mortgaged to the decree- 
holder, who stated that the debt had been incurred for family 
purposes. There was thus mo adjudication in either case under 
section 246, nor was any opportunity, even of producing evidence 
in support of their claims, given to the objectors. When the 
preferred by objectors in execution of decree have not been 
adjudicated upon by the Court executing the decree, limitation of 
one year, established for suits to set aside an order under section 
246, does not apply, the order passed not being such an order 
as is contemplated hy.that section,—see the case of Jc^ahandher 
Bose V. Sachyi Bibi, 8. B. L. B., App. 39, and the cases therein 
referred to. Neither the claim of Ram Kour nor that of J ai 
Karan is therefore barred. 
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No. 74. 

0 

Brandreth and Barkley, JJ. 

CHIRAG ALI—PLAINTIFF, 

Vers^is 

SIRDAR SHAH—DEFENDANT. 

Case No. 4 of 1880. 

Jurisdiclion of Stnall Cause Court — Partnership^ Act JX of 1S72, <scc- 
tion 239 —Agent remunerated by a share in the profits .—IVhere plaintiff, a 
shopkeeper of Lahore, entrusted goods to defendant for sale at Simla, the 
agreement being that defendant should be remunerated with half the profits, 
held, that the pai ties were not partners within the meaning of section 239 of 
the Contract Act, and that therefore a suit by plaintiff for the balance duo to 
Jiim was cognizable by a Small Cause Court. 


No. 79. 

Befuix‘ Brandreth and Barkley, JJ. 

MAHOMED ALI— (Plaintiff)— APPELLANT. 

Verms 

MUSSTT. HYAT BIBI, MUSSTT. FUTTEH BIBI, AND 
MAHOMED ALAM— (Defendants)— RESPONDENTS. 

Case No. 258 of 1880. 

Conjugal rights, suit for—Custody of icifc—Marriage of infantsr— 
Subsequent marriage without consummation of first maiTiagc —Ifa/iomedan 
law — Custom—Validity of first marriage—Relief to which plaintiff is entitl¬ 
ed.—Jn a suit for custody of wife, the parties to which were Mahomedans of 
the Gujrat District, the facts showed that a complete ceremony of marriage, 
according to the Mahomedan law, had been entered inlobetw’een the parties 
while infants of tender ago, the contract being made on their l>ehalf by their 
respective fathers. Tliis marriage was ne^er consummated, and the wife on 
attaining maturity entered into a fresh marriage with defendant No. 3, by 
whom she had a son, though she was shown to have full knowledge of the fact 
of her previous marriage : whereupon the plaintiff instituted the present suit 
to establish his marital rights. No custom applicable to the parlies was 
shown to exist, modifying the Mahomedan law'as to the effect of a marriage 
of the kind in question, nor was any such custom distinctly alleged by the 
defendants. 

Held, reversing the. order of the lower Aj^pellate Court, that plaintiff w’as 
entitled to a deciTO for the recovery of defendant as his wife, to be enforced 
in the manner prescribed in the Code of Civil Procetlure. 
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No. 81. 

Before Brandreth and Rattigan, JJ. 
MUSSAMMAT RUKMAN— (Plaintiff)— APPELLANT. 

Versus 

GANGA RAM— (Defendant)— RESPONDENT. 

Case No. 1489 of 1879. 

Hindu Law^ Stridhan—Benares School—Ciml Procedure Code {Act X 
of 1877), section 208.—According to the Benares School of Hindu Law, the term 
Stridhan includes property of eveiy description belonging to a woman, 
and would include gifts to a wife at the time of her nuptials, and those 
posterior to the marriage from the family of her husband, as well as gifts 
made to the wife by the husband himself. 

Ornaments “ worn constantly*' by women during their husbands’ lives 
are considered their peculiar property, for from the constant wearing a 
presumption is drawn that they were intended to be treated as the wife’s 
Stridhan, But where ornaments are merely given to a wife to be worn on 
festive occasions, it is held to be a conditional gift which establishes no right 
of property. 

Heldt that section 208 of Act X of 1877, does not require that in every 
suit for movable property, the decree shall be for the delivery of that 
property in the first instance, with an alternative decree for the value, if 
delivery cannot be given. The object of the section is limited to providing 
for an alternative decree only in those cases where the Court considers it 
proper to direct the restoration of the properly in dispute. 

No. 86. 

Before Barkley and Rattigan^ JJ, 

\ LAL SINGH —(Defendant) —APPELLANT. 

4 

Versus 

ALA SINGH— (Plaintiff)— RESPONDENT. 

Case No. 562 of 1878. 

Mortgage-Suit against mortgagee for possession by heir of deceased 
mortgagor—Failure by mortgagee to prove consideration for mortgage — 
Plaintiff's title to recoper.—Plaintiff claimed the land in suit as heir of the 
deceased owner. Defendant pleaded possession under a mortgage in his 
favour fr^m the deceased by virtue of which he claimed a lien upon the 
estate for Rs. 920. It was found as a fact by the Courts that no considera¬ 
tion for the mortgage passed, but as it was also foimd that by the custom 
applicable to the parties, a childless proprietor could alienate his landed 
property without control on the part of his male collaterals, it was contended 
for the defendant, that he was entitled to retain possession of the land, 
since plaintiff as heir of the deceased could not derogate from the acts of 
the person through whom he claimed. 

Held (distinguishing Ptt7ya6 Record^ Civil Ruling No. 27 of 1879), that 
this contention could not prevail in the present case, as defendant having 
merely set up the limited interest possessed by a mortgagee, was therefore 
compelled to admit the right of the mortgagor's heirs to redeem the land upon 
payment of such sum as might be proved by the mortgagee in possession 



No. 87, PUNJAB RECORD, 1880. 


(on whom the onus lay) to be fairly due to him, and that in the present case, 
no such charge being proved, the defendant had no valid title to retain 
possession as against the heir, the plaintiff. 

No. 87. 

Before Brandrcth and Battiyan, JJ. 

TOTA SINGH— (Defendajjt) —APPELLANT. 

Versus 

KAHN SINGH— (Plaintiff) —KHAN MAHOMED— 

(Defendant) —RESPONDENTS, 

Case No. 803 of 1879. 

Exeextiionof decree —Assignment of decree —Suit to set aside attachment 
by assignee—Act X of IS17, section Absence of loritten assignment- 

objection to attachment bxj plaintiff on ground of such irregularity,—The 
assignee of a decree attached in execution as the property of the judgment- 

debtor certain monies in the hands of a third party. In a suit by one 
K. S. against the judgment-debtor and tlio assignee to set aside the attach¬ 
ment on the ground that the judgment-debtor had no attachable interest in 
Uie property in question, it was held by the Chief Court (reversing the orders 

of tho lower Courtsi that the judgment-debtor had an attachable interest in 

the monies : whereupon it was contended for tho plaintiff that the atUchment 
was null and void with reference to section 232, Act X of 1877, because the 
assignment of the decree was not in writing, as contemplated by that 

section. * 

//c/d, that this objection could not prevail, as for tho purposes of the 

present suit, and more especially in special appeal, the Court was bound to 
presume that tho Court executing the decree had done all things which tho 
law' prescribed to bo necessary, and that an assignment in writing existed, 
though it did not appear to have been filed. 

//c/d, further, that in the present suit it was not open to tho plaintiff to 
set up any irregularity in tho execution proceedings which could onlj* bo 
contested as between the execution creditor and the judgment debtor, the 
sole question being one of title which, if established, would prove that the pro* 
porty in dispute was not liable to attachment as against tho judgment-debtor. 

Semblc, that oven the judgment-debtor could not recover back his money 
from tho assigneo merely because the execution proceedings w’oro ultra 
rircs, unless ho could show that he had in some way been defended by 
llie transaction. 

f>p(’cial appeal from the order of the Vied Judge^ Peshawar^ 

dated ll//i March 1879. 


K. P. Roy, foi* appellant. 

Spitta, for rospoiulents. 

T'ho facts of this case sntUciontly av>poar fixnn the judgmeut 
of the Chief Court, which was delivoreil by— 

R VTTiGAN, J .— Tho question for decision in this case is 
whotlier Khan Mohaiued, the judgment-debtor, had an attach¬ 
able interest in iv sum of Rs. 964 in the hands of the Executi>'e 
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Engineer, Swat River Canal, which was attached in execution of 
decree by the appellant as assignee of a decree held by one 
Atma Ram against Khan Mahomed. It appears that the money 
is due by the Executive Engineer on a contract held by Khan 
Mahomed in his own name, but the plaintiff contends that he 
was admitted by Khan Mahomed as a half sharer in profit and 
loss, and that it was also agreed between them that all monies 
were to be paid to plaintiff, and that, therefoi'e, under the terms 
of this agreement, the money being payable to the plaintiff, the 
defendant had no attachable interest. The Lower Courts adopted 
this view, and gave the plaintiff a decree, the effect of which 
was to release the money from attachment. The assignee of 
the decree, who was joined as a defendant in the suit, now 
axjpeals to this Court, urging that even admitting the plaintiff 
and Khan Mahomed were partners in the contract, the latter was 
still entitled to a half share in all profits and loss, and must 
therefore be held to have an attachable interest in all monies due 
and payable to the partnership. 

This contention is clearly a good one, and the Lower Courts 
have failed to notice that the circumstance of Khan Mahomed's 
retaining an interest in the contract distinguishes this case from 
No. 66, Punjab Record, 1875, where the assignment by the judg¬ 
ment-debtor was of his entire interest. Indeed the learned counsel 
for the respondent very properly and candidly admitted that he 
was unable to support the judgment of the Lower Appellate 
Court on the ground upon which it proceeded. But Mr. Spitta 
argued that although Khan Mahomed doubtless had an attach¬ 
able interest in the money lying in the hands of the Executive 
Engineer, the attachment itself was null and void, for the simple 
reason that the assignment of Atma Ram s decree in favoui of 
Tota Ram, defendant (appellant), was not in writing, and 
Tota Ram could not therefore apply for execution with reference 
to the provisions of section 232 of Act X of 1877. This objec¬ 
tion is now made, however, for the first time, and as this is a 
special appeal, we are unable to say whether in point of fact it 
is well founded or otherwise. It is true that section 232 of Act 
X of 1877 contemplates the existence of an assignment in 
writing as a condition precedent to the assignee’s application to 
execute the decree being granted. But there is nothing in that 
section which requires the assignment to be filed with the pro¬ 
ceedings, and for the purposes of the present suit, more particu- 
arly in special appeal, we are bound to presume that the Court 
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executing the decree did all things which the law prescribed to 
be necessary, and non constat that an assignment in writing 
exists, though it does not appear to have been filed ; moreover, 
there is distinct authority for holding that in a suit of this kind 
where an intervener comes in to contest the judgment-debtor’s 
title to the property as against the judgment-creditor it is not 
open to the plaintiff to set up any irregularities in the execution 
proceedings, which could only be contested as between the 
execution-creditor and the judgment-debtor (24 W. R. 394), 
The sole question in such a suit is one of title (section 283), 
which, if established, would prove that the property in disputewas 
not liable to attachment as against the judgment-debtor. Such 
an exclusive title the plaintiff has failed to establish in the pre¬ 
sent case, and ho cannot derive any advantage from irregulari¬ 
ties which, if they exist, concern another person, who has not 
chosen to assert the remedy which the law would have afforded 
him in such a case, and not himself. Indeed, even the judgment- 
debtor could not apparently recover back his money from the 
assignee merely because the execution proceedings were ultra 
vires^ unless he could show that he had in some way been 
defrauded by the transaction {Ram Gohind Singh v. Ohenoo 
Singh, 20 W. R. 406). 

Holding, therefore, that Khan Mahomed had an attachable 
interest in the property in suit, at the date of attachment, 
though it is unnecessary to determine in this case what was the 
extent of that interest, we must accept this api>eiil, and, reversing 
the oi'der of the Courts below, dismiss the plaintiff’s suit with 
costs thi'oughout. 


No> 88. 


Before Brandreth and Barkley, JJ, 

SYAJ) MUHAMMAH KHAN AND 4 OTHERS— 

(DKFKNnAx i's) -APPELLANTS. 

JATSUKH— (Plaintiff)— RESPONDENT. 
JAISUKH— (Plaintiff)— APPEIaLANT. 

I 

SYAD ]MUHAM]\IAD KHAN AND 4 OTHERS— 

(Defendants)— RESPONDENTS. 

Cases Nos. 1440 and 1438 of 1879. 


Registration Act (III of 1877), .■?(V/io»s 17,49 —Admissibility incridenctof 
unregistered mortgage deed to prore acknoicledgment of debt —Dirigible nature 
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of transaction.~^An unregistered mortgage-deed, the registration of which 
was compulsory under section 17 of the Registration Act, 1877, but which 
was in its nature divisible, the first part containing a complete acknowledg¬ 
ment of an existing debt, held, in a suit to recover the original money-debt 
which was the consideration for the mortgage, to be admissible as evidence 
of such acknowledgment, thouglf inadmissible as evidence of any 
transaction affecting the immovable property. 

Regular om>eals from, the order of the Commissioner, Hissar 

Division, dated bth August 1879. 

Higgins, for plaintiff. 

K. P. Roy, for defendants. 

This was a suit for Rs. 550. The plaintiff produced in 
support of his claim an unregistered deed of moi-tgage, which 
was accepted by the first Court, who decreed in full for plaintiff. 

Defendants appealed to the Commissioner, who rejected 
the mortgage-deed, as inadmissible in evidence, but holding 
that plaintiff had proved his claim aliunde to the amount of 
Rs. 450, decreed accordingly. 

Both parties appealed to the Chief Court. The fiicts of 
the case, and the grounds urged in both appeals, sufficiently 
appear from the judgments. 

iFhe judgment of the Court on defendant’s appeal was 
delivered by— 

Brandreth, J. (Barkley, J. concurring).—In December 
1867, defendants, by a duly registered deed, mortgaged certain 
building land to plaintiff for Rs. 450. The deed alleged receipt 
of the amount, which had been spent in paying losses and law 
expenses, and covenanted to pay the amount with interest after 
four years, or if not paid then, to pay during the three years fol¬ 
lowing. If not then paid, the land to be considered sold. On 
the 3rd March 1873, plaintiff sued for the amount with interest, 
alleging that the land had not been made over. Defendant 
was summoned for the 3rd March, and on the 3rd March plain¬ 
tiff presented a petition stating that defendant had given him 
100 bigahs in mortgage for Rs. 550. The Court notes that 

defendants accept the arrangement. 

Plaintiff obtained possession, and held the land till Feb¬ 
ruary 1876, when defendant agreed to give him 80 bigahs in 
farm for 11 years to clear off the debt. A mortgage deed was 
written on the 20th February 1876, but not registered, and 
defendant never gave the land. Plaintiff, therefore, now (5th 
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February 1879) sues for the original debt on the ground that the 
recital of the debt in the beginning of the moi-tgage deed is an 
admission which creates a new liability and brings the suit within 
limitation. 

The recital in the beginning of the present mortgage deed 
of 20th February 1876, is as below ;— 

" As we owe Its. 550 to Jaisukh on account of former debts, 
“ we agree,” etc. 


This recital is sufficiently distinct and separate to be con¬ 
sidered an unqualified admission of liability as subsisting, and 
it is signed by the two respondents, and it could therefore be 
\ise<l as such, though under section 49 of Act TTT of 1877, it 
cannot be received as evidence of a trtvnsaction afiecting the 
real property. The question then remains, whether there was 
any debt existing at the time which could be revived by this 
acknowledgment, or whether the previous debt had then lapsed. 


Mr. Higgins, for the plaintiff, urges that the agreement of 
1873 recites that the parties agree to moitgage property in 
accordance with the terms arranged, and that both admit that 
some deed was wi'itten, and that that deed therefoi'e probably 
also contained an unqualified admission, etc. 

I think that there are no grounds for presuming that such 
expressions must have been used, but plaintiff' was, as admitted 
by the defendant, and found by the first Court, actually in 
l)Ossession of land mortgjiged as security for the debt, and theiv 
was therefore atx undoubttHi existing liability to piy the amount. 
iVIoreover, under the n'gistereil mortgage deed of 1867, the money 
was not due till after four yeai*s, aiul thexvfore no cause of 
action arose till December 1871, and the recital of the 20th Feb¬ 
ruary 1S7() was well within six yeai*s fi'om that date. 


T woxdd tlierefore dismiss the appeal. 

Tlie following judgments were delivere<l 
appeal— 


on plaintiffs 


Bauklky, J. — The ai^peal of the defendants having been 
dismissed by our decision of this date, it ivinains to consider 
the plaintiff s appeal, which is Iwxsetl uinm the gixxund that the 
deed of 20th February 1876, though not admissible jxs a mort¬ 
gage or lease, is admissible in support of a suit to I'ecover money 
l>aid to the defendant^^ as coixsideintion for a contract which 
they have failed to carry out, and that thoix'foix' the decixH> of 
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Ks. 550 passed by the Court o£ first instance should be con¬ 
firmed. 

It is clear that the contract being one affecting immovable 
property, the document cannot, under section 49 of the Regis¬ 
tration Act, be admitted as evidence of such contract—See Ra^ii 
Rcihi V. R.TXsh7i<xTo.o Rct'nichcmdvn il. L. R.-, 2 RoTtibciy^ 2/3 ; 
page 284 of the judgment). 

But it is contended that the deed is in its nature divisible, 

• and that the first part of it is a complete acknowledgment of a 
subsisting debt, and in tlie cross appeal we have admitted this 
contention. Xlie debt acknowledged is Rs. 550, due on account 
of previous debts, not to liear interest, and the acknowledgment 
bears the signature of the defendants, and eftect can therefore 
be given to it under section 20 of Act TX of 1871. The Com¬ 
missioner's decision that tlie deed was not admissible for the 
purposes of the present suit being, therefore, erroneous, there 
appears to be no reason why the sum stated to be due should 
not be accepted as correct. The defendant has certainly failed 
in his attempt to prove that any portion of the sum was not 
then due, but remained to be paid to him by the plaintiff. 

Then there remains the question of the effect of the with¬ 
drawal of the plaintiffs claim to Rs. 50 of the amount in his 
plaint, to bring the claim within the jurisdiction of the Extra 
Assistant Commissioner, before whom it was originally filed. 
The plaint was returned under section 53 for amendment on 
certain points, and was again presented in the Judicial Assist¬ 
ant's Court without the amendments directed, but with a sup¬ 
plementary petition, asking that it might be considered a suit 
for Rs. 550. The original plaint, however, which distinctly 
abandoned the Rs. 50, remained unamended, but the Court of 
first instance, though no amendment had been made and attest¬ 
ed with the signature of the Judge, as required hy section 53, 
considered the suit as one for Rs. 550, and decreed this amount 
and this was not objected to, in the appeal to the Commissioner. 
As the defendants were not led to suppose that the plaintiffs 
suit was limited to Rs. 500, they cannot be held to have been 
prejudiced by the irregularity. 

I would, therefore, accept this appeal, and increase the 
decree to Rs. 550 with costs in full in this Court and the Courts 
below. ^ 

Brandreth, J.—I concur. The entry in the deed of 1876 
bfts been accepted as an unqualified adnussion of a debt due, 
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and, as the debt was Rs. 450 with the interest agreed upon in 
1873, I consider the decree for the whole amount should be up¬ 
held. I also consider that plaintiff, on his plaint being returned 
to him, having in effect by an added petition cancelled the pro¬ 
posed relinquishment of part of his claim, may be held not to have 
voluntarily relinquished it, and I would therefore decree in full 
as proposed. 

No. 91. 

Before Barkley a'tul Raitigan, JJ, 

JAMTTA— (Plaintiff) —APPELLANT. 

♦ 

SHADA— (Defendant) —RESPONDENT. 

Case No. 1314 of 1879. 

Mortgage—Conditional salc- Suit by mortgagee for declaration of absolute 
title—Duties of mortgagee before ijisOtuting such suit—Want of juridiction in 

Court passing order under Reg. XVII of 1806— Dismissal of plainti^ s .<«if 
on ground of such irregularity. -In order that a mortgagee under a mortgage 
by way of conditional sale may maintain a suit to have the sale declared 
absolute, he must prove that all legal formalities have been complied with, 
and amongst other things that notice was issued from the proper Court, and 
this must be done, whether or no the defendant pleads that there has been any 

irregularity or other defect. 

Where, therefore, it was clear upon the face of the proceedings that the 
Court who had passed the order under Reg. XVIl of 1806, had no jurisdiction 
to pass such order, the Chief Court dismissed the plaintiff’s suit, holding that 
the year of grace had never begun to run. 

The decision in Punjab Record, Civil Ruling No. 21 of 1870, approved. 


No 92. 

Before Bramlreth and Barkley, JJ, 

BIKA SINGH AND 19 OTHERS —(Pl.vintiffs) 

APPELI.ANTS. 

LAKHU AND ANOTHER —(Dkfend.ants)— RESPON¬ 
DENTS. 

Qvso No. 1453 of 1879. 

CusfOHJ, A/icHa(ioM — Village, artirans —Mauzah Rathana, Moga tahsil — 
Power of sale.—Held, that tliere is no establisheil custom in the village of 
Nathana in the Moga tahsil of the Firozporo district, whereby a village artiian 
is at liberty to sell his dwelling house situated within the village site. 

The general rule in tlie absence of evidence of custom to the contrary is 
tliat non-proprietary residents CAnnot dispose of the sites of their houses without 
the consent of the proprietors, and the consent of the proprietors in several 
such cases would not prove a custom aulhoriaing sale. 

Punjab Record^ Civil Ruling No, 25 of 1875, citevl and approved. 
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No. 

Before Brandreth amd^Rattigany JJ, 

SAHIBA & 25 OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

PREMA & 43 OTHERS —(Defendants) —RESPONDENTS. 


Case No. 1452 of 1879. 

Custom^ Alienation—Mauzah Bahroki, Sialkot — Kamins^ -power of ^ to sell 
houses. — Held, that no well established custom is proved in the ^dllage of 
Bahroki in the Sialkot district, pfermitting a Kamin to sell his 1 ouse, even 
where the purchaser is a proprietor in the village. 


N 0. 96. 

Before Brandreth and Barkley, JJ. 

MUSSAMMAT MAKHT BIBI— (Plaintiff)— 

APPELLANT. 

Vers^is 

GULAM MUHAMMAD & ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 1570 of 1879. 

Mahomedan Law, Dower—Charge on estate — Heir's potcer of alienation 
- -Liability for debts of deceased, — In a suit by a Mahomedan widow to obtain 
a declaration of her lien for dower on a house, the property of the deceased 
husband, mortgaged by the sons of the deceased to the defendants, and attach¬ 
ed by them in execution of a decree for the mortgage debt, it not being shown 
that the house was held by the plaintiff on account of her dower, held, that 
the widow’s claim to dower could not be regarded as constituting a lien upon 
the property or upon any particular portion of it, though if the husband’s estate 
was divided through the agency of the Courts, it would be necessary to provide 
for dower and other debts before setting apart the shares of the several heirs. 

Held, further, that it is not coiTect to say that no right by inheritance 
accrued till all the deceased’s debts were paid, as the heirs took the estate sub¬ 
ject to the liability for all debts payable out of it, and the dower in the present 
case not being a charge, but merely a debt payable out of the deceased’s 
estate, was no obstacle to a mortgage or other alienation of part of the estate. 

Special appeal from, the order of the Additional Commissioner, 

Amritsar, dated \%th November 1879. 

_ ^ 

' K. P. Roy, for respondents. 

The judgment of the Chief Court was delivered by— 

Barkley, J, —The plaintiff obtained a decree in the Assist¬ 
ant Commissioner’s Court, declaring that she had a lien for Rs. 215 
on account of dower on a house mortgaged by her sons to the 
defendant in 1870, and attached by the defendants in execution 
of decree for the mortgage debt. 

< On appeal the Judicial Assistant found that the plaintiffs 
dower was not a charge on the property, but that she was entitled 
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to one-oighth share in the liouse under Muhammadan law, by 
right of inheritance. He, tl^erefore, set aside the original decree, 
and gave the idaintifF a decree for one-eighth share. This judg¬ 
ment was confirmed by the Additional Commissioner on the appeal 
of the plaintiff. 

She now appeals to this Court, under section 584, Civil 
Procedure Code, on the grounds that even if there be no lien, yet, 
as she is in possession of the house, her possession should be 
maintained until her dower is paid, and that her sons could not 
mortgage the property, as, under Muhammadan law, no right 
accrues to the heirs until all debts duo by the last owner have 
been satisfied, and her claim on account of dower was such a debt, 
whil(‘ the debt for which the mortgage to the plaintiff was effect¬ 
ed, was a debt of the sons only. 

Tn this Court she states that her husband died fifteen years 
ago. Unless, therefoi'e, she held the house in lieu of her dower, 
lu'i* claim to dower would be barred by limitation. It has not 
been heUl by any of tlie Courts below that the house was ever 
made over to her on account of her dower, and the first Court of 
api)eixl stiites that it was admitted on the plaintiffs behalf in that 
Court, that no such evidence could be produced. The Court of 
first instance also fo\ind that the plaintiff’s sons were living with 
her in the house, so that she cannot be considered to have been 
in solo ])ossession. Not being in ^iossession in lieu of dower, the 
case in /i. A. R., A. 175, does not apply, and the case in 1 
7). L. 77., A. J.j 172, shows that a creditor of a deceased ^luham- 
madan cannot follow property mortgiiged by his heirs into the 
hands of a mortgagee. * 

Tlie widow’s claim to dowei cannot be regarded as constitut¬ 
ing a lieu upon the pn^perty or upon any particular portion of it, 
though, if the Imsband’s estate wen> divided through the agency 
of the CV)urts, it would be necessjvry to provide for dower and 
other debts before setting av>art the shares of the sovei'al hen's. 
And it cannot be held that no right by inhei'itauce accrues until 
all debts are paid. The heirs take the estate, subject to the 
lial)ility for all debts payable out of it, but, except in the souse 
that it is a debt payable out of the estate of the deceased, the 
dower is not a chai'ge. It is thus no obstacle to a mortgage or 
other alienation of a portion of the vux'>porty. 

The appeal is therefore disinisseil with costs. 

* Sole .— See also 6 B. L. R. 51, and tho decision of the JiuUoial Oommit- 
too of the Privj^ Council, 10 B L. R.. 45, 
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No. 97- 

Befove Bctvklcy a'iicl Ratiigci'iiy JJ^ 

KALAN KHAN— (Defendant) —APPELLANT. 

Versus 

RAM SARN DAS— (Plaintiff) —RESPONDENT. 

Case No. 1082 of 1879. 

Limitation Act (XV of 1877) Schedule I/, article 10—Pre-cviption— 
Physical possession—Mortgagee not in possession—Constructive physical 
possession—Preferential right—Custom of Gurdaspur—Common wall - In a 
suit for pre-emption, in which the plea of limitation was set up by the defend¬ 
ant, it appeared that the purchaser was a mortgagee of the property in ques¬ 
tion, but not in possession under his mortgage ;^[id it was also admitted that 
part of the property sold remained in the possession of the vendoi s raothei, 
though it was contended that she after the sale became a tenant of the pui- 
chaser, and that he therefore constructively got physical possession of this part 
of the property, while he got actual physical possession of the remainder. 

Held, that the words “ physical possession ” do not include the idea of 

constructive possession, but correspond to “ tangible possession, and that it 
was not shown in the present case that defendant had got physical possession of 
the whole of the property sold more than a year before suit. 

Held further, (.upholding the finding of the lower Courts, that the 
custom of pre-emption had been shown to exist in the town of Guidaspui) 
that plaintiffs claim to pre-emption was superior to that of the defendant 
purchaser on the ground that one of the walls cf the house solo was a 
common wall to that house and the plaintiff's house, whereas the defendant’s 
premises merely adjoined the property sold. 

No. 98. 

Before Brandreth and Barkley, JJ. 

MYA DAS— (Judgment-debtor) —APPELLANT. 

Versus 

V DTTEH KHAN— (Decree-holder)— RESPONDENT. 

Case No. 1231 of 1879. 

Pre-emption—Act IVof 1872, section IQ—Failure to deposit money icithin 
presc;*i6cd tijne—Tender within '^period — Alleged agreement to po6‘(pone 
deposit —Lapse of decree. —In a suit for pre-emption, plaintiff obtained a decree 
which provided that the pre-emption money must be paid within three 
months. As an appeal from the first Court’s order was pending, plaintiff 
did not lodge the amount within the prescribed period, but waited till 
after the decision of the appeal, when defendant refused to receive it. 
Plaintiff pleaded a tender within the period prescribed, and a mutual 
agreement between the parties to defer payment till after the decision of 
the appeal. 

Held, that no such lender or agreement would suffice to extend the 
period in variation of the terms of the decree, and that, therefore, plaintiffs 
right had lapsed. 
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No. 101. 

Befm^e Barkley aiul RattigaUj JJ. 

RAM NATH —(Plaintiff)— APPELLANT. 

Vensus 

MUSSAMMAT JIO AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 1439 of 1879. 

Limilalion Act (XV of 1877_^, Schedule II, articles 63, 75,132,147 —Suit 
on mortgage bond — Instalments — Default—Successive xcaizers—Suit for 
interest charged upon immovable property—Suit by mortgagee for sale of 
mortgaged prope/^y. —In a suit on a mortgage bond to recover the balance 
of principal alleged to be due, together with interest, in which the plaintiff 
prayed for a decree against the mortgaged property, the lower Courts found 
that the entire principal sum had been paid off, and as regards interest, 
they considered that the claim was barred by limitation, the lower Appeh 
late Court holding, with regard to this part of the claim, -that the period of 
limitation was three years under article 63, Schedule 11, Act IX of 1871. By 
a condition stated in the bond, the amount secured was made payable by 
specified instalments, and it was provided (on the proper construction of 
the clause as read by the Ohief Court, overruling the lower Courts on this 
point), that in the event of any three consecutive instalments being in 
arrears at the same time, the whole sum should become payable immediately. 
Such default occurred in S. 1924, or within 12 years of the suit, which 
was instituted in 1878. 

Held, that the suit was governed by Act XV of 1877, and not Act IX of 
1871 as ruled by the lower Courts, as on the tnie construction of the deed, 
as stated above, the plaintiff’s remedy was still subsisting on the 1st October 
1877, when Act XV of 1877 came into force ; but that in any case the suit 
could not bo said to have become barred under Act IX of 1871, as the 
plaintiff, by accepting subsequent instalments after default made, had waived 
the benefit of the provision, entitling him to demand payment of the entire 
debt, and had continued to waive that benefit till within 12 years of suit, as 
he could do, the law not limiting the number of waivers, and the principle 
of article 75 of the 2nd Schedule of Act XV of 1877 being applicable by 
analogy to the case of a bond hypothecating immoveable property. 

//efd, also, that article 63 of the 2nd Schedule of Act XV of 1877, (or 
article 61, schedule II, ActlXof 1871) was wholly inapplicable to the suit, as, 
under the terms of tlie bond, both interest and principal were chargeable 
upon the property hypothecated as security, and therefore the same law 
which applied to the latter applied to the former. 

Held, further, per Kattigan, J., (Barkley, J., dissenting as to this), that 
article 147 of the 2nd Schedule of Act XV of 1877 was applicable to the suit, 
ns a suit for sale within the meaning of that article includes a suit in which 
the mortgagee expressly prays to be allowed to realize liis debt solely from 
the mortgaged property : but that if article 147 were not applicable, article 
132 would apply, and the claim for interest, which was for 11 years and 5 
days, would still be within time. 
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Held, per Barkley, J., that article 132, and not article 147, was applicable 
to the suit, as the plaint was not in the form prescribed for a plaint for sale by 
section G44 of the Civil Procedure Code (4th Schedule, No. 109) and the 
prayer in the plaint could not be regarded as a prayer for the sale of the 
property and payment out of the proceeds, such as is provided for by the 
prescribed torm, but rather that the sum due should be ascertained and 

declared a charge on, the property. 

No. 1^. 

Bcfcyi'c BviiTidvetli cind Bavlxlcy^ JJ'. 

HAIDAR ALI AND ALIGOHAR, MINORS, THROUGH 
ABADAN, THEIR GUARDIAN— (Plaintiffs)— 

appellants. 

Versus 

SONDHA— (Defendant) —RESPONDENT. 

Case No. 1589 of 1879. 

Custom, Gift-Naru Rajputs-Validity of marriage with woman of in¬ 
ferior caste, or Widow-Gift to son by such wife-i-ossessior.- Validity of gift. 
One A A., the father of the parties, a Naru Rajput, gifted i of his 
,,aid to defendant, whose mother, Mussammat B., was a Moghlani. It was 
proved that defendant was in fact the son of A. A. by Mussammat B., and 
had been acknowledged by A. A. as such, but it was found unnecessary to 
decide whether Mussammat B. was the said A. A.’s lawful wife, or mere y 

his concubine. . , ., 

In a suit by plaintiffs'the donor's sons by a Rajput wife, to set aside 

the gift as invalid, held, that no custom had been proved under which the 

marriage of a Rajput with a woman of inferior caste, or a widow, was invalid, 

and under which the son of such a marriage could not succeed. 

Held, further, that the gift by A. A. to defendant, followed by possession, 
was vaUd, though at the time of the gift the donor was the father of an 

infant son by a Rajput wife. —“ 

No. 104. 

Before Bva'iidreth and Battiyany JJ. 

■TOW AT.A SINGH—(Plaintiff)— PETITIONER. 

Versus 

DITTU MAL AND ANOTHER—(Defendants)—OPPOSITE 

PARTIES. 

Case No. 376 of 1879. 

to a suit, in which the /efendant ^ 

that the claim was based on a badni transaction, after an ^ 

had been drawn and evidence recorded, came to a compromise by which the 

defendant agreed to pay to the plaintiff a sertain sum m satisfaction of his 

claim, but the Court being saUsffed that the original transaction w^ i^awfid, 
refused to decree in terms of the compromise, the Chief Comt decked 
interfere on the revision side, holding that the Court had rightly refused to 

accept the compromise. 
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Per Rattigan, J.—An agreement may be unlawful within the meaning 
of section ;J75 of the Civil Procedure Code, if it professes to bind the defend¬ 
ant to pay a sum which could not be lawfully recovered. 

Petition^ section 622 oj the Civil l^rocedurc Cotfc, for 

revision of the order ofMnnshi Jngal Kishore^ Judge oJ 

Hmall Cause Courts Amritsar^ dated \0th ^fay^ 1879, dismiss- 

ing plaintijf's claim. 

K. P. Hoy, for petitioner. 

GouUlsbury, for opposite parties. 

The facts of this case sulUciently appear from the following 
.jiKlgments :— 

Kattig.vn, J. —After hearing the parties through their 
pleaders, we are of opinion that no grounds for our interference, 
under section 622 of Act X of 1877, are shown by the petitioner. 

On looking at the tile we find that after the defendant had 
ideadtMl that the contract sued upon related to a bddni transivetion, 
an iss\ie was drawn upon this i>lca, and evidence for the plain- 
tilV recorded. At this stage the parties compromised the suit, 
and the defendant agreed to pay Hs. 375 to the plaintiff in stitis- 
faction of his claim. The Court, however, being satisticHl upon 
the facts already adduced before it, that the original transiiction 
was an vinlawful one, in the sense that a suit would not lie to 
enfoice it, refused to decree in the terms of the compromise, 
holding it to bo an “ \inlawful agreement.” It is contended that 
the t'ourt ctuild not go behind the agreement to examine into the 
rharacter of the original suit, or of the transaction uv>ou which it 
was based ; but its duty was simi)ly to accept the compi*omiso 
and decree in accorilance with its terms, unless those terms them¬ 
selves were uidawful. AVe are not preixired to admit this conten¬ 
tion. AVe think that an agreement may be unlawful within the 
meaning of section 3(0 of Act X of ISm, if it professes to bind 
the defendant to pay a sum which could not be lawfully I'ecover- 
ed, as well as if the })artieular terms of the agreement itself aix) 
unlawful, as, for instance, if it binds defendant to live in piostitu- 
tion, or to do some other unlawful or inu^ssible act. Thus, 
suiipose a suit were brought on a running account, several itoms 
of which were barred by limitation. The defendant, by iiling a 
written confession agreeing to i»i\y the whole sum by instalment's, 
would not relievo the Court of its duty of dismissing such portuni 
of the claim as u as in fact laxrreil by limitation. Or again, 
suppose a Court were satisfied that the original agi'cement upon 
which the suit was based, was founded on a promise by the 
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plaintiff to compound a criminal offence ^vhich the law did not 
allow to be compounded, would it be bound to give the plaintiff 
a decree, although the evidence as to the real character of the 
transaction was clear, simply because, at a late stage of the case, 
the defendant was induced to file a confession of judgment with 
respect to a portion of the claim ? We think not ; and if it is 
once admitted that a Coui-t can go behind the agreement and 
look at the character of the suit which is sought to be compro¬ 
mised, then, in the present case, the J udge of the Small Cause 
Court having found as a fact that the suit was brought on a 
badni transaction, and there being some evidence to support such 
a finding, it is clear, that, sitting as a Court of Revision, we can¬ 
not interfere. 

We must, accordingly, for the foregoing reasons, dismiss 
this application with costs. 


No. 107 

Before Barkley and Rattigan, JJ, 

SHAM SINGH— (Plaintiff)— APPELLANT. 

Versus 

HHARK SINGH AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 1581 of 1879. 

Res-judkata—Act X of IBll, section 13.—Where a suit for land by 
plaintiff was summarily dismissed by the Court, without the defendant’s 
statement being recorded or issues drawn, because the plaintiff had failed to 
file, as directed, an extract from the Settlement Record relating to the 
particular land claimed by him, and the Court, therefore, expressed itself 
unable to understand what the plaintiff was really claiming, held, that a 
subsequent suit for the same land was not barred as a res-judicata, with 
I'eference to section 13 of the Civil Procedure Code. 


1 



No. 108 

Before Barkley and Rattigan, JJ. 

CHET RAM AND 15 OTHERS— (Defendants) 

APPELLANTS. 

Versus 

BAHAL SINGH AND 43 OTHERS— (Plaintiffs) — 

RESPONDENTS. 

Case No. 60 of 1880. 

Res-judicata—Civil Procedui'e Code {Act X of 1S77), section 13, Expl. 
V —The present suit was brought by all the proprietors of two out of three 
thullas of the village of Rohal against the proprietors of the third Ihulla to 
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recover possession by right of inlieritance of ^th of the estate of one H., deceas¬ 
ed, lately held on a life tenmc by one Miissammat M. K. (the widow of H.’s 
son), on the ground of their being equally related with the defendants to the 
said II. It appeared that in a former suit, eight of the present plaintiffs (four 
. from each thulla'* sued Mussammat M K. for the land now in suit, on the ground 
that she had forfeited her life interest by a re-marriage. In this suit the pre¬ 
sent defendants were subsequently joined as parties, and it was finally decided 
that the then plaintilTs had no locus staudi in Court, as defendants and not 
plaintiffs were the nearest heirs of H. It was found in the present suit that 
those of the plaintiffs who were not parlies to the fust tuit had notice of that 
suit : that the plaintiffs in both suits had identical interests in the rights 
involved : that the then plaintiffs were clearly suing in a representative capa¬ 
city for the whole of the two thuUas aud also that the former suit had been 
litigated by the then plaintiffs, in good faith and with due diligence. 


Held, that the present suit was barred as a rcs-judicata under Act X of 
1877. section 13, read with Expl. V to that section, as d) the question of 
title now raised was directly and substantially in issvic in the first suit, look¬ 
ing at the substance rather than the form of the two "actions, and (2) the present 
plaintiffs were claiming under the plaintiffs in the former suit within the 
meaning of the above Explanation. 


No. Ill- 

Befure Bnindreth and Barkley, JJ. 

MUSSAMMAT BADHO BAI & 2 OTHERS—(Defendants) 

—APPELLANTS. 

CHATTA BAM— (Plaintiff)— RESPONDENT. 


Crtse No. 1005 of 1879. 

Declaratory decree— Suit to set aside icill of Hindu icidow still liring 
Cause of action.-llcld, that a suit will not lie for a declaratorj' decree set¬ 
ting aside a will made by a Hindu widow, still living, and purporting to 
dispose after her death of the immovable properly of her husband, on the 
ground that the widow has no power to dispose of such properly ; no cause 
of action ari^illg in such a case, till the widow's estate has come to an end. 


No 113 


Bt'fovt' lintinhrth 


ISlUSSAiSlMAT C’HAND 


(finl Bnrkli tj, ./t/. 

KOUU—(Plaintiff)— 


APPELLANT. 


IVrs'Ms' 

MUSSAMXIAT FAJ.IO A- BISHEN PABKASH—(Ukfdts^) 

-RESPONDENTS. 

Case No. 1510 of 1870. 

fill/ /'r()C(’</itrcCo(fo(A<f A’ of 1877) seetion 43— for money due on 

vu rtyofic I cud- Suhsccjucut suity ogoiust yutxf aserof mortgaged propcrfy to 
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enforce the mortgage lien—Lis Pendens—Equitable mortgage—Deposit of title 
deeds. —A previous suit brought a mortgagee against the heirs of her 
mortgagor for the recovery of the money due on the bond, and resulting in a 
mere money decree, which, as the original debtor was dead, was declared to 
be recoverable out of his estate in the hands of his heirs, held not to bar a 
second suit to enforce the mortgage lien, against a subsequent purchaser of 
the mortgaged propeily by reason of section 43 of ActX of 1877, the cause of 
action against such alienee and that against the obligee of the bond to recover 
the money due thereon not being identical. 

Ihe purchaser in the above case had purchased the mortgaged property 
after the date of the mortgagee's decree upon the bond. Held, that the doctrine 
of lis pendejis was not applicable, as there was no claim to the property in suit 
pending at the time of sale, and therefore the morigagee’s suit was no bar 
to the alienation of the property. 

Mere possession by a creditor of title deeds belonging to his debtorwould 
not constitute an equitable mortgage in the absence of evidence that they 
were deposited as security for money, though if the title deeds were deposited 
at the time the money was advanced, that might be sufficient proof ; but when 
it is intended to make the deposit security fora prior debt, some further evi¬ 
dence of the intention is required. Where therefore the terms of the bond did 
not show that it was intended that the property should be hypothecated for 
the debt, held, that it could not be inferred that a subsequent deposit of title 
deeds was made in furtherance of that intention, so as to create an equitable 
mortgage of the property. 


No. 114. 

Before Brandreth and Rattigan, JJ. 

ARORA AND ANOTHER— (Plaintiffs) —APPELLANTS 

Versus 

MOHRA AND 8 OTHERS--(Defendants)— RESPON¬ 
DENTS. 

Case No. 151 of 1880. 

Absentee—Agreement at first Settlement not repeated at second Settle¬ 
ment—-Limitation — Abandonment.—'R. and S., two brothers, were out of 
possession of their lands at the first Settlement, the former residing in the 
village, and the latter being recorded an absentee. In the ajib-ul-urz 
of this Settlement, which was for a term of ten years, to which period the 
operation of its provisions was expressly limited, there was a provision that 
absentees on their return would be entitled to recover their land on payment 
of losses, and with regard to N. there was a distinct agi'eeinent on the part 
of two of the proprietors, who held a portion of his share, that they would 
restore it to him when he was in a position to cultivate the land wuth his 
own ploughs and cattle. In the second Settlement which took place in 
1865, neither of the above agreements was repeated. Both N. and S. died 
more than 12 years before the present suit, the latter without heirs. In 
a suit by the two sons of N. to recover their father’s and uncle’s share of 
the land held by defendants, /icW (1) that as regards S’s land the suit was 
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baiTod by limitation, as S. had died 12 years before suit, aud hence 
the suit of his nephews would not lie, and (2) that as regards K‘s land the 
plaintiffs were not in a position to enforce the special agi'cement, which only 
enured for the term of the first Settlement. 

Held, further, that plaintiffs had shown by their conduct that they had 
abandoned their rights in the land claimed. 

Special appeal from the order of the Deputy Commissioner, 

Sialkot, dated ZOth October 1879. 

Kali Prosono Hoy, for appellants. 

Ham Narain, for respondents. 

The facts of this case appear from the judgment of the 
Chief Court, which was delivered hy — 

Pattigan, J. — It appears that at the time of the first 
Settlement Narain and Sukha, who were two brothers, were 
out of i)ossessiou of their lands, but while the former still 
resided in the village the latter was recorded as an absentee 
(yair hazir). They appciir to have been originally entitled to 
several idots of land, which, however, were in the actual 
possession of other propnetors at the date of the first Settle¬ 
ment. In the trajib-nl-arz of that Settlement it was provided 
with regard to absentees, that on return they would be entitled 
to recover their lands upon payment of losses ; and, with regard 
to Narain, there was a distinct agi'ceinent on the part of two 
of the proprietors, who hckl a portion of his share, that they 
would restore it to him when he was in a position to cultivate 
the lands with his own jdoughs and cattle. Sukha is said to 
have died more than 12 years ago without issue, and Narain is 
found by the Courts below to have died some 14 yeai*s ago, 
lea\ ing two sons, the present plaint ills, who, however, tliough 
li^■ing in the same village, have never ivgainetl their nncestml 
holdings from the dcfeiulauts. The fii‘st Settlement was only 
for a tern^ of ten years, and in the revistnl Settlement of 1865, 
neither the agreement with respect to alk^entci's, nor that with 
ri'gard It.) Narain's lK>lding, was repeated. The plaintifts now 
claim t<» recover their father's anil uncle's shares i»f the land held 
hy ilefi'ndants on the basis i*f the agun'inent in the lii'st 
Settlement, and it is urgeil on their behalf, that their cause of 
action under it only ai\>se when they weix' in a jK^sition to 
cultivate the land with their own cattle and ploughs, a i)Ositiou 
which they have only recently been able to assert. 

But it is to be observed in the fii*st pliuv, that the a\gixo- 
ment ix4'enx'd to, on on if it can be hold to continue iu operatiou 
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at the present time, a question which will be dealt with sepa¬ 
rately, could only prxma fade apply to the share which belonged 
to Narain at the time it was executed. It could not, for 
instance, affect Sukha’s interests, whatever they were, for his 
right of re-entry was governed by another and distinct provision, 
quite apart from that relating to Narain’s share. 

That he (Sukha) had some existing interest at the time of 
the first Settlement there can be no doubt, and if he had returned 
during his life-time and had re claimed his land, he probably 
might have been able to recover it: or if his heir had done so 
within 12 years from his death, the claim might still have been 
successful. But Sukha died upwards of 12 years ago, anrl the 
l>laintifts, if tliey had based tlieir claim to succeed to 8ukha’s 
estate as his nearest heirs, would now be baried by limitation. 
Nor, except as Ins heirs, can tliey apparently put forward any 
s|)ecial claim qa t his sliare, because tlierc has been no change in 
possession since tlie oiiginal agreement was executed on the part 
of the proprietors to restore the land belonging to absentees (in 
which category Sukha would come) on their return to the village, 
and conditional upon their paying up losses. It follows, there¬ 
fore, that evert if the plaintiffs were in a position to derive any 
advantage from the special agreement which they rely upon, 
it would not entitle them to recover Sukha’s lands upon the 
strength of it. But we are further of opinion that the plaintiffs 
are not in a position to enforce the agreement in question at all. 
It was embodied in clause 6 of the wajib-ul~arz, and reading it, 
as we think we are bound to do, in connection with clause I of 
the same document, it is clear that its operation was expressly 
limited to the term of the then Settlement, which expired 
in 1865 A.D. The language of clause I is very distinct on this 
point, and it is also a general rule that Settlement agreements 
are only intended to last for the term of the Settlement in which 
they are made unless a different meaning can be gathered from 
the context (No. 13 Punjab Record Civil Ruling 1870). As 


therefore the plaintiffs did not seek to enforce the conditional 
promise contained in clause 6 of the tvajthad-arz within the 
period of the currency of the first Settlement, or were not in a 
position to do so from want of means, and as a similar agreement 
was not embodied in the papers of the next Settlement, it has 
now ceased to be operative by efflux of time. That this was 
clearly understood by all parties is also evident from the fact that 
apparently during the second Settlement the sons of Jowala, 
who held the land at the time of the first Settlement, partitioned 
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both Narain’s and Sukha’s lands amongst themselves, and the 
X,laintiffs who were then in the village, and had succeeded m 
recovering back the plots held by two other proprmtors. Kala 
and Shana. raised no objection •. thus showing by therr conduct 
that they had. as the Courts below find, abandoned their rights 
in the ancestral property, beyond what they had succeeded m 
recovering, and which was probably as much as they could 

manage. 

For the above reasons we are of oiiinion that the agreement 
relied upon by plaintiffs cannot avail them in the present suit, 
and the decision of the Lower Appellate Court in dismissing 

the ifiaintiff’s claim is accordingly correct. 

We must, therefore, dismiss this appeal with costs. 


No. 116 

Before Plomlen and Bra)idret]i, JJ. 

KUNLAN LAL—(Pi-m^tiff)— APPELLANT. 

K ATHU —(Defendant)— DESPONDENT. 

Case No. 962 of lb'(9. 

Cent,-act Acd^ of sections 2:i. 2i-rnrchasc of rcife-Controct 

o! Indemnity-Void ogrecmcnt.-VUiuMtl. a banya. on defendant s representa- 
(■ that onoMussl P was a bAuvaui, the daughter of ono Mussl. B., and his 
Tnl^sZarllon fiie nnde..anding .hat defendant would indemnify 
him if she was not. married the said Musst P., and made over to defendant 
R, 750 .0 be paid.o Musst. Ik as .he price of her daughter s hand It 
afterw,ards turned out that Musst. P. was not a banyani, nor Mu^st. B s 
daimhter ; but it was not proved that defendant had made any wilfull} false 
vepresentafion to plaintia' regarding Musst. P.. nor that he received any 

payment from plaintiff on his own account. 

In a suit by plaiutiti to recover froni defendant the Us. 7o0 as damage 
for breach of contract, held, that the contract was not one which could ^ 
enforced in a Court of law. the agreement between plamtin and defendant 
beiim so intimately connected with the transaction by which plaintiff pur¬ 
chased a wife that the payment to Musst. Ik must be regarded - » 
lion opposed to public policy, and. therefore, one which rendered the promise 

to indemnify plaintiff against loss a void agreement under sections .3. .4 
Ihe Contract Act. 

Regular appeai from the onier of the Adiiitiomjl CominUsioner, 

UmbaUa DivUiou, dated 2:^n/ A/>ri7 1S79. 

K. P. Roy, for appellant. 

The facts of this case api>ear fi'om the following judgment 

Plowden, J.—The facts of this case appear to me to be as 
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follows, upon the evidence. The plaintiff, a banya oi Ludhiana, 
was looking out for a wife of the same caste as himself, and he 
had some conversation with the defendant Nathu, also a banya 
of Ludhiana, legarding a girl—Mussammat Parmesi*i, whom 
Nathu vouched to be the <laughter of one Mussammat Bhagwani, 
a distant relation of his own, who resided in the village of 
Lanauli, in the XJmballa district. The result of the conversation 
was that the plaintiff mari ied Mussammat Parmesri, and made 
over to the defendant Nathu the sum of Rs. 750 to be ]jaid 
to Mussammat Bhagwani as the price of her daughter’s liand. I 
think the marriage is proved to have taken place upon the faith 
of Nathu’s representation that Mussammat Parmesri was a 
banyani and his kinswoman, and upon the understanding on the 
Y)art of the defendant as well as tlie plaintiff, that the foi nier 

would indemnify till' latter if she was not. Tt turned ,out sub¬ 
sequently that IMussammat Parmesri was not a banyani and not 
Mussammat Bhagwani’s daughter, but I do not consider it 
proved that the defendant Nathu made any wilfully false re¬ 
presentation to the plaintiff regarding Mussammat Parmesri, or 
that he received any payment from the plaintifl on his own 
account in respect of the marriage. 

The plaintiff now seeks to recover from the defendant 
Rs. 750 as damages for breach of contract. Upon the facts, 
as found above, the only question is whether there was a valid 
contract of indemnity between the plaintiff and the defendant. 

I am of opinion that the contract is not one which can be 
enforced in a Court of law. The promise of the defendant was 
part of a transaction which was in substance the purchase of a 
bride, and the consideration for the promise to indemnify was 
the payment by the plaintiff of the purchase money to the suppos¬ 
ed mother of the bride. I have already in case No. 1104 of 
1878 (No. 106 of Punjab Record 1879, Civil Ruling) expressed 
an opinion that agreements to pay money to parents or guardians 
of children in consideration of marriage should be regarded as 
opposed to public policy, and I continue to be of the same opinion. 
The agreement between the plaintiff and the defendant is one so 
intimately connected with the transaction by which the plaintiff 
purchased a wife, that I cannot but regard the payment to 
Mussammat Bhagwani as being a consideration opposed*to public 
policy, and, therefore, a consideration which renders the promise 
to indemnify the plaintiff against loss a void agreement under 
gection 23 and section 24 of the Indian Contract Act, and con- 
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sequently a promise which cannot be enforced at the instance of 
the plaintiff. 

The present case is different from the case No. 106 of 
Punjab Record^ 1879, as in that case the action was brought 
against the person who received the money for his daughter’s 
hand, and the marriage had not in that case been performed. It 
is not necessary in the present case to consider whether the plain¬ 
tiff could recover back his Us. 750 from Mussammat Bhag- 
wani either as money paid under an unperformed void agreement 
or as damages for deceit, fur the plaintifl’did not press the case 
against !Mussammat Bhagwani beyond the first Court, which 
dismissed the suit as against her. Nor is the plaintiff entitled 
in face of his declaration to the Commissioner, that the I\s. 

750 were paid to the defendant for ^russjnnmat Bhagwani, to 
urge at the last moment in this Court that the defendant has 
not proved that he paid the money to Mussammat Bhagwani 
and must restore it to the plaintiff. That is quite a different 
claim to the claim made in this suit, and the only questions 
raised by the claim are as to the existonco and validity of the 
alleged contract of indemnity. The decision of the latter of 
these questions against the plaintiff is sufficient ground for uphold¬ 
ing the Commissioner's order dismissing the suit, and for 
dismissing this appeal, with the usual order as to cost« against 
the unsuccessful appellant. 

Brandueth, J.—T must fully concur. The large payments 
to parents for a bride are opposed to all Hindu law, and still 
more opposed to iniblic policy. They are the foundation of much 
of the frauds—wife and chiUl stealing, seduction and adultories, 
which coino before our Courts, ami no Court should lend its aid 
to enforce transactions founded upoi\ them, ^loiwver, T hold it 
proved that defendant waxS as much taken in <is plaintiff. T, 
therefore, conc\ir in dismissing the appeal. 

No. 117. 

Before Plourlen and Barkleif, JJ. ^ 

BURA— (Plaintiff)— APPELLANT. 

AhlTR BITKSH— (Defendant)— RESIPONDENT, 

Case No. 252 of 1880. 

Onus probandi —Suit to redeem property fin^t mortgaged and afterircrds 
sold during plaintiff's minority by In a suit to redeem from 

movlgago certain land which adnuttodly belongevl to plaintiff's deceased 
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father, was mortgaged to defendant, and aftei*wards sold outright to him, 
while plaintiff was a minor, by persons affecting to act as his guardians, 
held, that the burden of proof lay upon defendant to show that he had 
acq-uired a valid title by purchase against the plaintiff. 

No. 123- 

Before Bra'ndreth and Barkley, JJ, 

MUSSAMMAT SAHIBZADI BEGAM —(Plaintiff)— 

APPELEANT. 


Versus 

MUSSAMMAT SATD-ITT^NTRSA BEG AM— (Dkpend ant) 

RESPONDENT. 


Ca.so No. 151.3 of 1879. 

jMiihammadau Laic, T)-ncer—Reduction of amount fixed—Cuatovi —7n- 
tenlion cf jiarticK to eonliact—"Pro'pcr doicer." —In a suit by a Muhamma¬ 
dan lady for Rs. 50,000 as dower,//Wd, that the Court has no juiisdiction 
to reduce tlie amount of dower fixed to what it considers a reasonable amount, 
except on proof of custom allowing such reduction, or unless it finds that 
the amount fixed was merely nominal, and that neither of the parties intend¬ 
ed that the Kahinnama should be acted upon. In the latter case the woman 
would be entitled to her “ proper dower ’’ to be determined accordingly tc the 
principles laid down by the Muhammadan law.* 

No. 124. 

Before Brandreth and Barkley, JJ, 

MEHTA KASHI RAM —(Plaintiff)— APPELLANT. 

Vet'sus 

DABABHOY & ANOTHER— (Defendants)— RES¬ 
PONDENTS. 


Case No. 1004 of 1879. 

Cause of action-Suit to set aside decree based on award—Fraud—Act 
XV of 1877, schedule II, article 158, power of Court to extend time prescribed 
by—Power of Court to give relief where defendant has fraudulently prevented 
plaintiff applying within presembed period, — Held, that a suit will not lie to 
set aside a decree passed in accordance with an award of arbitrators, merely 
on the ground that such decree has been obtained by fraud. 

Semble, per Barkley, J.—Such suit would lie if it could be shown that 
the judgment and decree in question were a nullity. 

Held, further, per Brandreth, J., that if the parties to an award accept 
such award and do not file any objection within the period allowed (see 
Act XV of 1877, schedule 11, article 158), an objection even on the ground of 


fraud cannot legally be heard afterwards. 

But, held, also, per Brandreth, J., that if in the above case the plaintiff 
succeeded in proving that the defendant by deceiving plaintiff’s agent had 
fraudulently induced him not to make any application within the prescribed 

period, the Court would be justified in giving relief from such fraud and 

allowing a fresh period for the plaintiff hi mself to make the a pplication. 

* CompEire Sugra Bibi v. Masuma Bibi (7. L. R. 2 All. 573), 
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No., 125. 

Befoi'c Braiidretk and Barkley, JJ, 

NUND LAL AND OTHERS— (Plaintiffs)— APPELLANTS. 

LAKHA— (Defendant)—RESPONDENT. 

Case No. 201 of 1880. 

Hindu Law — Adoption — Wife's brother—^'Reflection of o son."—Held 
that, according to the Hindu Law, the adoption of a wife's brother is not 
prohibited. 

The rule recorded in the Daltaka Himansa, that the bo)’ adopted should 
be “ the reflexion of a son," discussed. 

Per Barkley, J. —The moaning of the rule simply is that it excludes 
the sons of women whose original relationship to the adopter was such that 
they could not have been Ids wives. 


1881 . 

No- 1. 


Before Barkley, J. 

GUBMUKH SINGH—(Defendant)— APPELL ANT. 

Versim 

M ALiLA —(Plaintiff) — TIESPONDENT. 

Case No. 1353 of 1880. 

Uortgnge-Conditional ^ale-Suit for vcdemption-Foreclosure^- 
O } XVII of ISOG—Procedure prior to Regulation,—In a suit foi 

veXmption of a mortgage by conditional sale .vhere it 
the tern expressed in the deed had expired before Regulation XVII of 
1806 acquired the force of law in the Punjab by the enactment of Act 
IV of 1872, held that under the Rules which applied to such cases m the 
Punjab prior to the passing of the above Act, the conditional sale did not 
become absolute owing merely to the expiration of the stipulated period. 

Special appeal from the order of the Additional Commtssxoner, 

A rMijsrt/iT. 6th July T880« 


Cope, for appellant. 

This was a suit for redemption of a mortpge by conditional 
sale, dated the 8th April 1867. The agreement in the deed 
was that the sale should become absolute if redemption did 
not take place within five years. Plaintiff faffed to redeem 
within the stipulated period, but as defendant faffed to take 
the necessary proceedings to foreclose the mortgage, the Lower 
Courts, applying the provisions of Regulation XVII of 1806, 

held plaintiff to he entitled to a decree. 

In special appeal to the Chief Court, it was contended that 
the above Regulation had no application to the present case, 
as it did not come into force in the Punjab till after the expii-y 
of the period prescribed in the deed. 

At a preliminary hearing in Chambers, the appeal was dis¬ 
posed of in the following judgment by— 

Barkley, J.—^The contention of the appellant in his 
special appeal is that the conditional sale, dated 8th April 
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186/, had become ab.solute by the expiration of the tenn 

expressed in the deed before Tlegulation XVII of 1806 acquired 

tlie force of law in the Punjab by the enactment of Act IV 
of 1872, 


I i 






( i 


4 i 


44 


TBut on the annexation of the Punjah, tlie Oovernoi'-Gcneral 
(liroctecl tliat the Pules for Civil Judicature should he the 
same ns those in foice in the Sutlej Provinces, of which sevenil 
printed copies would shortly be furnished to the Board of 

Administration for distribution (Despatch No. 4IS, dated 31.st 
March 1S49, para. 10).* The rules which had been sanctioned 
by the Government of India for the Cis and Trans-Sutlej States 
in 1S47 were accordin},dy reprinted at INfeerut under the title of 
Pules for the Administration of Civil Jmstice in the Punjab 
and Cis Sutlej Provinces, ]aiblished by order of the Pight 
Honorable the Governor General of India, ” and in section 
VTTT of those Pules, clau.se 7, it is jirovided that “no lapse of 
time shall sutlice to foreclose a mortgage, or to convert a condi¬ 
tional into an absolute sale, until the provisions of the clauses 
five and six .shall be complied with.” Those provisions requii-e 
the mortgagee, wlien desirous of foreclosing the mortgage, to 
ajiply to the Court after the expiration of the period specified 
in the deed, that the ojiposite party may be called upon to 
the amount due thereon, and direct the service of a notice on 
the mortgagor, on such apjilication being made, to attend and 
pay the stipulated amount into Court within" one year from 
the date on which such notice may be issued.” 

Section XII further directs that in all eases not siwially 

provided for by the preceding rules, the Court shall confonn, 

as nearly as the eireumstances of the case will permit, to the 

luovisions of the Pegulations in foree in the North-AVestem 

Provinces. This would include Pegulation XAHI of 1806, hut 

section AHII sub.stantially incori.oiates the main provisions of 
that Rcgviliition. 

'I'lie rules in force in the Punjab, beforo the jiassing of the 
Punjab Diws Act, not having bi>en complied with in this case, 
the coiuhtional sale had not become absolute when that Act 
pu.ssod. I thoroforo vi\]oct the appeal. 


PunTii V pmoodviro afterwanls prescribed' in the 

I unjab I um iples of Lnw, commonly called the Punjab Civil Code. 
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No. 7. - 

Before Plotcden and Barkley, JJ. 

MUHAMMAD WAZIR BEG & OTHERS—(Dependants)— 

APPELLANTS. 

Versus 

MUSSAMMAT FATIMA BEGUM— (Plaintiff)— 

RESPONDENT. 

Case No. 347 of 1880. 

Dower—Eediicticn oj dower—Reasonable amc/uni—In a suit for dower 
plaintiff claimed Rs. 4,000 from the heirs of her deceased husband out of a 
fixed dower of Rs. 7,000. The Lower Appellate Comt gave plaintilY a de- 
cree for Rs. 3,045 and costs, out of which Rs. 1,045 was allowed on account 
of the penalty plaintilY had to pay as the deed of dower was unstamped, 
considering that a net sum of Rs. 2,000 was a reasonable amount for plain¬ 
tiff to recever. Heldhy the Chief Court on defendants’ appeal, that this 
amount was not unreasonable or improper under the circumstances of the 

case. 

No. 8 

Before Plowden a'tid Barkley, JJ, 

SOUDHA & ANOTHER —(Defendants)— 

APPELLANTS. 

Versus 

USMAN KHAN OTHERS— (Plaintiffs)— 

, . RESPONDENTS. 

Case No. 403 of 1880. 

Custom — Alienation—No7i-)>roprietai^ resident—Hoshiarpur district .— 
Found, that no established custom exists in Mauzah Bassiraoda, in tho 
Hoshiarpur district, whereby a non-proprietary occupant of a site in tho 
village can make a valid trjinsfcr of house and site, otherwise than mth the 
consent of the proprietors. 


No. 11. 

Before Ploivdeu and Barkley, JJ. 

BIRJA —(Plaintiff) —PETITIONER. 

Versus 

KISHEN JIWAN AND 2 OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 236 of 1880. 

Cause of action—Suit against legal representatives of deceased debtor 
—Proof of receipt of assets. — Held, that when a creditor sues certain 
defendants as legal representatives of a deceased debtor without alleging 
that they have received assets, the suit will lie and a decree may be given 
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against such persons in their representative capacity without proof that 
they have received assets of the deceased. 

Petition^ inkder section 022 o/’ the Civil Procedttre Cvdcy for 
revision of the orders of Mr. J. hj. lioxvCy Jadgey Small 
Cause Courty Dehliy dated \hth June and ^th July 1880 
dismissing plaintif 's claim. 

The judgnient of the Chief Court was delivered by— 

Plowdex, J. — A\'e arc of opinion that when, as in this case, 
a creditor sues certain defendants as legal rein’csentatives of a 
deceased debtor, without alleging that they have receivetl 
assets, the suit will lie and a decree may be given against such 
persons, in their representative capacity, without proof that 
they have received assets of the deceased. (See cases collected 
at page 342 of Broughton's edition of Act X of 1877). The 
decree should be given against the persons found to be the 
legal representatives of tlic deceased debtor for money to be 
paid out of the estate of the deceased person. The question of 
assets will then be one to be enquired into when the decree- 
holder attemi)ts to execute his decree under section 252 of the 
Pj’ocedure Code. 

"We think, therefore, that the Judge of the Small Cause 
Court should have decided the question whether the defendant 
was entitled to a decree for any and what sum against any one 
or more of the defendants as representatives of the deceased 
debtor. 

'Wc observe also that the defeiidants 2 and 3 are minors, 
and that they shoidd have had a guardian ad litem ap]X)inted by 
the Court. 


AVe accordingly sot aside the ordei's of the Judge dismiss¬ 
ing the suit, and diiect him to xv-o]>en the eUvSe and disix>se of 
it afresh, with reference to the foregoing observations and 
directions. 

J hero will be no order as to the eirsts t.»f this pix>cecding. 


No- 17. 

Jirjnrv Idoirdot (unl lint lalrefh, JJ. 

CllUllAB— (Bkkkndant)— APPELLANT, 

AVAZIUA—(Plaintiff)—RESPONDENT. 

Case No. 885 of 1879. 

Ri'Ui=^lnUwu—i>uit on uiimfsU'tctl inortr.age ticed—Ailmissilility of 
deed as evidence of ocknou ledgmcnt of liabUity—lndinsildc tronsactioH— 
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Merger uj old lidbUity in neic contract .—Plaintiff sued for the money due 
or au unregistered mortgage deed, in which defendant recited that he 
owed plaintiff Rs. 109-8-0 on a balance of account, as security for which 
he mortgaged his land, stipulating for the payment of interest, &c. It 
was contended for the plaintiff that the mortgage deed though unregis¬ 
tered. and inadmissible in evidence to affect the land mortgaged, could be 
. accepted as an acknowledgment of a subsisting liability, so as to pi event a 
suit for the original debt being barred by limitation. Held, that as plain¬ 
tiff had not sued on the old accounts, and offered the bond as proof of an 
acknowledgment, but had sued to enforce the bond, the suit must fail as 
there was no contract or agreement in the bond sued upon which could be 

separated fi om the mortgage. 

Queere, whether if plaintiff had sued on the old account, defendant 
could not have pleaded that the old liability had been determined, and 
merged in a new contract ? 


No. 19 

Befm'e Brandreth a'lid Barkley, JJ- 

HYAT MU H AMMAD —(Defendant)— APPELLANT. 

Versus 

DINA AND OTHERS —(Plaintiffs)— RES¬ 
PONDENTS. 

Case No. 321 of 1880! 

Muhammadan Laic, Gift—])elitery of possession—Minor — Miiskaa. 
One H., a childless Muhammadan Jat proprietor, took the defendant, 
his daughter’s son, and a minor, to live with him and executed a deed of 
gift of his land in the boy’s favour, which was followed by mutation of 
names in the donor’s lifetime. In a suit brought by the nephews of H. 
after H.’s death, to eject the defendant, the Ix)wer Courts held the gift to 
the defendant invalid (1) because it was not followed by the exclusive 
possession of the donee, and (2) because it was of a portion of a joint 
holding, and therefore the Muhammadan Law of Mushaa applied. 

Held, by the Chief Court, (1) that the gift was not incomplete because 
exclusive possession was not given to the donee, and further, that the 
possession of the donor on behalf of the minor donee was under the 
Muhammadan Law equivalent to the possession of the donee. 

Held, C2), that as the donor's share in the estate was definite and 
capable of being dealt with as separate properly, a gift 6f that share was 
not a gift of an undivided part of a thing and therefore was not subject 
to the Muhammadan Law relating to Mushaa, even if the application of 
that law to the holdings of agidculturists was not excluded by village 
custom. 

Held, further, that even if the gift were invalid under the Mushaa 
rule, the defect w'as cured in the present case by the donor having done 
all that was possible to render his own possession that of the minor 
donee. 
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No- 22. 

Before Plowden aiul Bratulretk, JJ, 

ABDULLA— (Defendant)— APPELLANT. 

Versus 

BISHEN DAS— (Peaintiff)— DESPONDENT. 

Case No. 335 of 1880. 

Pre-emption—Effect of mortgage by purchaser to plaintiff of property 
in suit for pui'pose of paying the purchase money — Waiver — Estoppel .— 
In a suit for pre-emption, it appeared that the defendant-purchaser had 
mortgaged the property in suit to the plaintiff, claiming pre-emption, for 
the very purpose of paying the purchase-money to his vendor, //cfd, that 
under these circumstances plaintiff was prima facie estopped from de¬ 
manding pre-emption, as, in the absence of any reservation of his own 
right of pre-emption, at the time of the acceptance of the mortgage-deed, he 
must be held to have waived it. 

Case remanded to decide the issue whether at the time of the mort¬ 
gage plaintiff’ gave notice to defendant that he reserved his right to claim 
pre-emption of the land mortgaged. 

Special appeal from the order of the Judicial Assistant of 

Katvalpindi^ dated Sth December 1879. 

Bates, for appellant. 

Bam Narain, for respondent. 

This was a suit to purchase by right of pre-emption 1 gh. 

0 k. 3 m. of land in Saidpur, tahsil Rawalpindi. 

The facts of the case sulUciently appeivr from the judgment 
of the Chief Court, which was delivered by— 

Plowden, J.—In the first Court the defendant Abdulla 
pleaded that he had mortgaged the laud now in suit to the 
plaintiff Bishen Das for the very purpose of paying the purchase 
money to the vendor JMussammat Annr-ul-nissii. The first 
Court omitted to ascertain, from the plaintiff* whether this 
statement was true, and consequently no issue was mised as to 
whether the mortgage was such as the defendant described, or 
as to its effect upon the plaintiff’s claim. The defendant again 
brought the alleged mortgage to the notice of the Appellate 
Court, but this Court also omitted to take notice of it. 

AVe have heard tlie mortgage deed ilateil * 29th May, 1878, 
the e.xecution of which is admitted, as plaintiff* has sued the de¬ 
fendant upon it in another suit. In it the decree of the Extm 
Assistant Commissioner, dated 2Gth !May 1875, in the suit 
brought by Abdulla to enforce his purchase agi^inst his vendor 
is mentioned as the came of his borrowing from the pi'esont 
plaintitV, and the land mortgaged is tlescribeil as Abdulla*s own 
property. 
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We think that this document yhct.? estops the plain¬ 

tiff from demanding pre-emption. He has accepted this docu¬ 
ment as a valid mortgage of the property of the defendant, and 
we consider that in the absence of any reservation at the time 
of the acceptance of the deed he must be held to have Avaived 
his right of pre-emption. But for the plaintiff it is urged that 
there is evidence that the plaintiff did expressly give notice to 
the defendant that in entering into the mortgage transaction 
he did not abandon his own right of pre-emption. As to the 
truth of thi.s assertion we are unable to record any finding upon 
this second appeal. 


The decision of the Judicial Assistant must accordingly be 
reversed, and the case be remanded to his Court in order that he 
may determine the following issue after taking such further 
relevant evidtmce as the parties may offer :— 


At the time of the execution of the deed of mortgage 
“dated 29th May 1878, <lid the plaintiff Bishen Das give notice 
to the defendant Abdulla that he reserved his right to claim 
pre-emption of the land thereby mortgaged 1 ” 

Unless this issue be decided affirmatively in the plaintiff’s 
favour, the plaintiff’s suit must be dismissed. If it be so decided, 
the decree for pre-emption will be restored. 


Costs of this appeal will abide and follow the event of the 
appeal to the Judicial Assistant’s Court, 




No. 25. 

Before Plowden, J. 

MUSSAMMAT NIHAU DAE— (Petitioner)— 

APPELLANT. 

Versus 

DEOKI NUNDUN—RESPONDENT. 

Case No. 1387 of 1880. 

Certificate Act XL of 1858— Minor widow — Mother-in-law claiming 
the guardianship against the natural father-^Discretion of Court.—Held, 
that the mother of a deceased married son is not entitled, as a matter of 
right, to he appointed guardian to the minor widow, in preference to the 
widow s natural father, by a Court acting under Act XL of 1858, if the 
Court in its discretion prefers the latter upon reasonable groimds. 

There is nothing in the Act to indicate that the natural guardian of the 

minor, according to the personal law to which he is subject, has a right 

to be appointed on that gfbund, but it is left to the discretion of the Court 

to appoint a fit person from among the relations of the minor, when none has 
been appointed by will or deed. 
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Sjferia^ appeal front the ordt r of the Comniistiioner^ Delhi Divi- 

!<tott^ dated 30 //( xipril 1880 . 

Rattigan, for appellaut. 

This was a claim by the inothcr-in-law of one Miissaromat 
Kntto, a minor, for a certificate of guardianship of the said 
minors person and proi)erty under Act XL of 1858. The 
claim was opposed by Lcoki Nundun, the natural father of the 
minor widow, and it was to the latter that the Deputy Commis¬ 
sioner (whose order was confirmed by the Commissioner) gmnted 
the certificate. 


MussammatNihal Dae thereupon appealed to the Chief 
Coui t on the following grounds :— 

(1) That by law the appellant, as the mother of the 
minor’s deceased husband, is the natiiral guardian of the said 
minor, in preference to her natural father, and ns such is entitled 
to the administration of the estate. 

(2) . That no objection is advanced to the personal fitness 
of the appellant. 

The appeal was dismissed at a preliminary hearing in 
Chambers in the following judgment by 

Plowden, J.— ]\[r. Rattigaii cites two cases. 8 B H, C., A. 

C. */., p. 31 is in point, as showing that the widowed mother of a 

deceased son is by Hindu Law the natural guardian of her son’s 

widow. Tt is not otherwise in j.oint, as it deals only with the 

powers of guardians in the Bombay presidency under a special 
local Act. 


He also cites/. /.. Jf. 2 Ca!. p. 029. That case deals 

only with the powers of a guardian certificated under Act XL of 
1858. 


Neither case deals with the nuestion in this case, which was 
whether the widowed mother of a deceased married son is entitled 
as a matter of right, to ho appointed guardian in p,-efei-ence’ 
to the minor widow’s father, hy a Court acting under Act XL 

of 1858, if the Court in its discretion prefers the latter, uixin 

roasojiable grounds. * 


T can find no indication in the Act. thattho natuml guai'dian 

of the minor, according to the personal law to which he is siilv 

ject, has a right to he appointed on that ground. It is left 

to the discretion of the Court to appoint a fit iiei^son from 

among the relations of the minor, when none has been apixiinted 
by will or deed, 
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In the present case the nearest relation of the minor is 
the father, who has been appointed, and it is open to question 
whether the appellant, the minor’s husband’s mother, is a 
relative at all within the meaning of the Act, and reasons were 
assigned for not appointing the latter. There are two cases 
which support the view I take of the meaning of the Act, 
Moliamdl Begum v. Omda-u n-^tissa^ IOaS'. ir. B. 451, and Akima 
Bibee v. Azeem Sarung^ 9 S. lU. R. 33 4, 

The Courts have given good reasons for holding the father 
to be a suitable guardian of the minor’s estate, and I 'aoi unable 
to discover any error in law in their proceedings in regard to 
their declining to prefei-the appellant. It maybe piMuted out 
that the a[)pellant desired also to have custody of the minor’s 
l>erson, but section 27 of the Act expressly prohibits the appoint- 
m:nt of such a guardian while the minor's adult father is 
alive. I tlierefore reject the appeal. 

No 29- 

Before Plowclen and Brand refit y JJ. 

LACHMAN DAS— (Defendant) —APPELLANT. 

Versus 

MDSBAMMAT THAICURI, Legal Representative of 

BUDH DAS, Deceased—(Plaintiff) —RESPONDENT. 

Case No. 255 of 1880. 

Custom^ Inkeritance—Udasi faqirs of JullundurSelf-acquired pro- 
perty — Will—Onus of proof,—Ina suit tosucceed as heir under the will of one 
B. D., an Udasi faqir, to his self-acquired property, where the defendant, the 
disciple of the deceased, alleged that he was incapable of disposing of such 
property as he pleased, and it appeared that the deceased B. D. was not one 
of those Udasi faqirs who have wholly renounced w'orldly affairs, but who 
both trade and man-y,that it lay upon the defendant to establish a 
custom prevailing among Udasi faqirs of this class overriding the general 
rules of law as to the acquisition and disposition of property by private 
persons, which in this case he had failed to do. 


No* 31- 

Before Plowden and Brandrethy JJ. 

PIRAN DITTA— (Plaintiff) —APPELLANT. 

Ve7'SU8 

MUSSAMMAT TABI— (Defendant) —RESPONDENT. 

Case No. 631 of 1880. 

Custoiriy Inheritance—Meos of L/udhiana — Daughter—Paternal uncle's 
® f Uililcic .s rctflillislcd cvslcm rirtrg S^ccs, ly which a 
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married daughter living with lier husband and separately from her father 
takes the father’s estate to the exclusion of a paternal uncle’s son, 
or nephew. 


No 32- 

Before Brandreth and Barldey, JJ. 

AKSAJjA —(Defendant) —APPELLANT. 

Vm'sus 

YAR IVIUHAAIMAD— (Plaintiff)— RESPONDENT. 

Case No. 476 of 1880. 

Limifation—Suit for pre-emption—Fraud —Concealment of sale from 
pre-emptors. —In a suit for pre-emption, where the plaintiff’s claim was 
barred by limitation unless he could establish fraud within the meaning of 
section 18 of the Limitation Act (XV of 1877^, hehl^ that the fact that the sale 
was not notified was not suflieient to bring the elaini within limitation, but 
must be shown, that there was an industrious and artful concealment of 
the fact of sale, and flw' facts must necessarily lead to the inference that 
there uas a design to keep the ju*e-cmptors in the dark. 


No. 37- 

Before Plourlen and Brandreih, JJ. 

SARUP SINGH— (Defendant)— APPELLANT. 

Versus 

JOWAHIR SINGH ^ ANOTHER— (Defdts.)— 
SHARP ALI SHAH (Plaintiff)— RESPONDENTS. 

Cu.se No. 604 of 1880. 

Appellate Courts jurisdiction of— Appeal by one defendant as to the 
disposal of certain money decreed to be paid by plaintiff-Scparate suit.- 
^\ heio in a suit for specific perfonnance of a contract of sale, the lower 
Court ordered a sum of money to be paid by plaintiff, which money he there¬ 
upon deposited in Court, held, that an appeal by one defendant, kxlged 
against the other defendants and the plaintiff, as respondents, on the ground 
that the money should bo paid (o him (the appellant) alono, and not to all 

the defendants jointly, eonld not bo entertained, there being no dispute 
between the appellant and tho original plaintiff*. 

Held, further, that such a dispute could form tho subject of a separate 

suit, 

Jie(,nh,r eppeal frov, the order of the Commieeioner, Lahore 

Bivisiort, dated 2}td Januan/ 1880. 

K. P. Roy for appellant. 

Gouldsbury for respondents. 

Ihis was a suit for specific performance of a conti'act of sale 
of 630 gs. 1 ks. - ms. of land with il w’olls and 4 moga.s, situate 
in chak Bhamba, tahsil Kasur, zillah Lahore, 
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The lower Court decreed plaintiff’s claim, and ordered him 
to pay the sum of Rs. 6,900 to the defendants. Sarup Singh 
thereupon lodged this appeal in the Chief Court, urging that he 
alone was entitled to receive the purchase money. 

The judgment of the Court was delivered by— 

PnoWDEX, J.—The point raised bj^ this appeal is as to 
whether the sum of Rs. 6,900, ordered to be paid by the 
plaintiff (and which has been paid by him into Court), should be 
paid to the present appellant Sarup Singh, a defendant in the 
first Court, or to him jointly with othei- defendants, whom he 
has made respondents in the Court. 

We are clearly of opinion that this appeal will not lie 
between parties who were defendants in the first Court, there 
being no dispute between the present appellant and the original 
plaintiff, who has also been made a respondent in this Court. 
If there is any dispute between Sarup Singh and Jowahir Singh 
as to the right to share in the purchase money paid by the 
plaintiff, that dispute must form the subject of a separate suit, 
and the decision as between the parties co-defendants in this 
suit is no obstacle to such a suit being heard and disposed of 
upon its merits. 

The appeal is therefore dismissed with costs. 

No. 38- 

Before Plowden and Barkley, JJ, 

COLONEL R. TRONSON— (Petitioner) —APPELLANT. 

Versus 

THE OFFICIAL LIQUIDATOR, PUNJAB BANK, LIMIT¬ 
ED— (in Liquidation)- (Opposite Party) —RESPDT. 

Case No. 924 of 1879. 

Indian Companies' Act {X or 1866^, section 128 — Purchase by Bank 
of its own shares—Ultra vires—Claim based on deposit receipts — Admissibil¬ 
ity of pleas by Official Liquidator going behind such receipts—Separate 
proceedings—Void transaction — Acquiescence— Validity of pleas in bar of 
Official Liquidator s grounds of defence. —In a proceeding under section 128 
of the Indian Companies Act, the petitioner put in a claim as a creditor of 
the Punjab Bank (then in liquidation) for certain monies alleged to be in 
deposit with the Bank at the date of the winding up order, and for which 
he held deposit receipts. The claim \\as resisted by the official Liquidator, 
as regards part of the sum claimed, cn the ground that it was the money 
accruing from the sail of certain shares in the Bank held by the petitioner 
himself and sold by him to the Bank at par. 

Held, that the purchase by the Bank of its own shares was uHra tires 
of the Bank, Ihcrc being nothing in the memorandum or articles of associa¬ 
tion expressly authorizing such a transaction, and a purchase by a 



Nos. 45 & 48. PUNJAB RECORt>, 1881. 



Company of their o^vn shares not being a legal transaction, unless there is a 
clear and special authority authorizing the Company to make such purchase. 

Held, further, that the official Liquidator was competent to raise a plea 
going behind the deposit receipts upon which the claim was based by the 
claimant, and was not bound to question the validity of the original purchase 
by the Bank of the .-.hares either by a proceeding under the Indian Companies 
Act directed to placing the claimant upon the list of contributories, or by 
a regular Civil suit directed to procuring a rescission of the contract and a 
refund of the money paid by the Bank, as the transaction being iiUta vires, 
and therefore not merely voidable, but wholly void and never at any time 
binding on the Company, did not require to be set aside, and no separate 
proceeding was therefore necessary to test tlie validity of the transaction. 

Held, further, that the official Liquidator was not barred from question¬ 
ing the validity of the sale by acquiescence on the part of the Head Manager 
and the Board of Management, as the transaction being ultra tires on the 
part of the Company, neither acquiescence nor ratification would be enough 
to bind the shareholders, who had no notice of the transaction when it took 
place, and were not proved to have acquiesced in or ratified it subsequently. 

To constitute a bar by acquiescence both parties must be acquainted 
with all material facts, and the conduct of the parly entitled to offer opposi¬ 
tion to llic act of the ether must be such as to give rise to a reasonable 
belief of his consent, and the other must have been induced thereby to do 
something from which he might otherwise have abstained. 


No. 45 

Before Bmxfih and By^andreth, JJ, 

GUL AHMED AND OTHERS— (Defendants)— 

APPELLANTS. 

Pereas 

SAHlBZAi>A AND OTHERS— (Plaintiffs) —RESPON¬ 
DENTS. 

Case No. 1358 of 1879. 

Custom, Gift—Dau(jhter's sons^GuJars of Gujrat disDicL—Found 

that by the custom of the Gujars of the Gujrat district, a gift to a daughter's 

son, brought up by and residing with the soilless donor, accompanied by 

such possession as can be given during the donee's minority, is a 
valid iiift. 


No- 48. 

Before Ploxcden and Brandreth, JJ. 

KALA KUAN— (Plaintiff) —APPELLANT. 

SARU AND ANOTHER— (Deff.ndants) —RESPON¬ 
DENTS. 

Case No. 15 of 1880. 

Bahtar, liawalpiudi- Kamins-Poicer of 
talc -Fouiul, lliat by the custom of Uic village of Bahtar iu the FaUehjong 
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tahsil of the Rawalpindi district, non-proprietar>' residents have power 
to sell the houses in their occupation. 

No. 50. 

Before Ploxoden and Smyth, JJ. 

KALiA SINGH— (Defendant) —APPELLANT. 

Versus 

POHU— (Plaintiff)— RESPONDENT. 

Case No 853 of 1878. 

Arbitration—Ci urt passiyig judgment in terms of award in absence of 
parties — Irregularity—Objection taken in second appeal—Court returning 
first award as incomplete—Arbitrators filing second and different award — 
Legality of such aioard, — Held, that the objection that an award was con- 
fii’med and judgment passed thereon in the appellant’s absence, is not one 
that can be allowed to prevail in second appeal! when not taken in the 
appeal to the lower Appellate Court. It is at most an irregularity in the 
procedure and not a fatal error. 

Where the Court refused to accept an award of arbitrators because it 
was incomplete, being made without investigation, and the arbitrators were 
ordered to file an award after investigation on the spot, whereupon they 
filed a second award, which after a clear 10 daj^s had elapsed without ob- 
' jections being filed by the defendant, was confirmed and judgment given 
in accordance therewith, held, that the second award could not be considei*ed 
a nullity merely because it dift'ered from the first award. 

No* 55. 

Before Plowden and Brandreth, JJ, 

BUTA— (Defendant)— APPELLANT. 

Versus 

AMAR SINGH AND 47 OTHERS— (Plaintiffs) —RES¬ 
PONDENTS. 

Case No. 951 of 1879. 

Custom — Inheritance—Mahtams of Hoshiarpur—Daughter"s son—CoU 
laterals. —Found, that no established custom exists among Mahtams of 
the Hoshiarpur district, by which daughters’ sous, as a class, have a right 
of inheritance superior to collaterals as nearly related as the fifth genera¬ 
tion. 

Further cvppeal from the order of the Additional Commissioner, 

Jullundur Division, dated 14th Ajxril 1879. 

Rivaz for appellant. 

Gouldsbury for respondents. 

This was a suit for possession of 53 bigas, 4 biswas of land, 
the estate of Sulakhna, deceased, situate in mauza Karianah, 
tahsil Nawashahar, zillah Jullundur. 
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The facts of the case sufficiently appear from the judgment 
of the Chief Court, delivered by— 

Brandrkth, J. — The question referred by this Court was 
Avhether by the custom of the Mahtams of the Hoshiarpur 
district, male collaterals as distance as the collaterals suing in the 
pi esent case, exclude the sons of daughters from succession to 
the lands of a deceased landowner. 

The collaterals suing in the present case, 47 in number, 

are descended from the grandfather of the grandfather of the 

deceased londowner, that is, what is apparently called in village 

Administration papers, tfec., the fifth generation or pnsht, and 

therefore within the seventh degree of Hindu relationship as 

counted according to Hindu law, though the word degree is also 

sometimes used in the English sense of gnides or steps of 
relationship. 

Iho deceased Sulakhiia liad no sons, but three daughters. 

l!.aeh of the two eldest daughters had three sons. The lower 

Courts find that ho took one son of each daughter as a small 

child to his house, and brought then up till he died, a few 

years after, while they were still children, and that he died 

before ho had done any act indicating his intention to appoint 

them his heirs. The widow soon after his death (in 1858) 

peUtioned to have them recorded as his heirs, but on the 

objection of the collaterals this was not allowed. They have, 

however, lived on over since with the widow, managing and 

eiiltnating the land. It is on her death that the suit has 
arisen. 


A very ceiot„| enquiry ,vas mode into custom by the lo™ 
Court, but .ppureutly no i„M„„ce bus been discovered o( , 

hciri'"!r'V'’'r“‘''‘’’ "PPointment. 

bo b Courts bud ,„e result ,be i, .b.t 

luutt '" -“I”* 

mlrti™”" " the ,,rt,prieto- 

‘recTisZ •'■■“Hi* 

tu odunebters ' I «>,,t none ot Ibe brotbem ot the. 

that on the death of tLT ^ , “ 

other, his cousin was t Vl ' ’ 

Court to be his heir 'an.rsu'’ "" “ 

and sueee.ssor, and not his own brothe 


m 
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tliat is, they really found their claim on an informal adoption, 

and look on themelves as having become now the heirs hy 25 

years' possession. There is, probably, little doubt that if Sulakh- 

nas widow had also died while these daughters’ sons were 

children, they would have been sent back to their parents and 

would have had no claim to the land, and we are obliged to look 

at what rights they had existing at the death of Sulakhna, and 

not the feeling aroused in their favour by their long possession 
as managers for the widow. 

We, therefore, do not consider that any custom is proved 

by the evidence, by which daughters’ sons as a class have a 

right of inheritance superior to collaterals as nearly related as 

the plaintiffs in this suit, and as appellant’s claim to succeed as 

an appointed heir has already been disposed of, we reject the 
appeal with costs. 


No 5§- 

Before Smyth atvd Brandreth, JJ. 

MIAN ASDULLA, ONE OF THE CREDITORS—APPEL¬ 
LANT. 

Versus 

JAFFER NUN— (Judgment-Debtor)- RESPONDENT 

Case No. 681 of 1880. 

Insolvency -Cxiil Procedure Code {Act X of 1877), SS, 341, 3ol-Pro- 

tection order—Burden of proving mutters stated in S. ’’iol~{Cancellation of 

protection the caseof aa applicatioa under S. 344 of the Code 

of Civil Procedure by a judgment-debtor to be declared an insolvent and 

protected from arrest, it lies upon the petitioner to bring himself within 

the provisions of S. 351 of the Code by satisfying the Court in respect of Te 
various matters referred to in clauses (a) to (<f). 

Where therefore the judgment-debtor produced no evidence whatever 
and his own statements failed to satisfy the Com t that his dealings a7 a 

time when he knew himself to be unable to pay his debts in full, were not 

reckless, that the had not acted in bad faith, and that he had not more 

property than was mentioned in his application, the Chief Court set aside 
the Older of the lower Court granting the protection sued for. 

^ Smyth, J.—I concur in the view taken by the Bengal High 
Court in the case cited, that it lies upon the judgment-debtor to 
bring himself within the provisions of Section 351, Civil Procedure 
Code, by satisfying the Court in respect of the various matters 
referred to in clauses (a) to (d) of that section. In the present 

case the judgment-debtor produced no evidence whatever. We 

have only his own statement, and upon the face of it, it appears 
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to me to be very unsatisfactory. He began ti*adiiig with a 
capital of Rs. 300 or Rs. 400, and he does not explain 
at all satisfactoi’ily, how he contracted debts to so large an 
amount. At a time when he aj^pears to have had little property 
he became security to the extent of Rs. 6,000 for one Ghnlam 
Rasul, and although he states he took hundis and a bond for 
the amount, he evidently, as indeed he admits, regarded them 
as of so little value as not to be worth preserving. His state¬ 
ment in regard to his connection with Amir Naik, who recently 
became his son-in-law, is not siitisfactory. While admitting that 

I 

they cari’ied on business jointly, he denies that they were in 
partnership, and he admits that it was after the loss in the 
transaction with Ghulam Rasul that he separated Amir Naik 
from the business, Amir Kaik is stated to be a man of property. 
The creditors ]>roduced evidence to .show that the judgment 
debtor has been cai*rying on business recently, and that he 
presumably has more property than he now admits. 

On the whole the judgment-debtor lias failed to s:itisfy me 
that his dealings, at a time when he knew himself to be unable 
to i)ay his di*bts in full, were not reckless, that he did not act 
in bad faith in st‘parating fi\nn Amir Naik, and that he has 
not more i)r<.»perty than is stated in liis application. 1 thei'efoi'o 
concur in accei)ting this appeal, and setting aside the Judge's 
order of the 21st February 1880. 

No order as to costs. 


Judgment of Rrandreth. J.—Omitted. 


No- 61 

Befuvc .A. 

MUSSAiSIlMAT OUR IH^AH- AI^.aintikk)—APPEH l^VNT. 

8()Ni)llA—(O i-kknoant)—RKSPONHENT. 

Oasc No. 11)34 of 1880. 

Irccs -LaudlorA and tvnonl Ixujhl o/ propnV/er to cwf trees- on /an ^ 
of tenant A propviclor iield not to be entitled, in iho absence 

of icliablc evidenoe ns to bis right either by custom or oUicrwisc, to 
eater upon the land in the oeeapaney of a hereditary tenant, and cut 
and sell the trees growing thereon without the said tenant's consent. 

rnnjab Record Civil .hulginents, 95 of 1R117, tU of 1873, and 4 of 1875, 
cited and followed. 
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No 63. 

Before Plowden and Brandrefh, JJ, 

IMXJSSAIVIIVIAT AZIJMA BEGXJIM—Plaintiff. 

Veraus 

MUHAMIVEAD liAKHSH—D efendant. 

Case No. 3 of 1881. 

Oatha Act {X of 1863)— Parly agreeing to be bound by oath of other 
party. Poiver to withdraw after other party has agreed to take the oath .— 
Held^ that a party to a suit -who ugipes to be bound by the oath of 
the othei party, is not entitled to '\^'ithdra\v after the other party has 
expressed his willingness to take the oath required. 

No. 64. 

Before Plowden and Smyth, JJ. 

SAHIB ram:— (Plaintiff) —APPELLANT. 

Versus 

MUNSHI LAL AND OTHERS— (Defendants) —RESPON¬ 
DENTS. 

Case No. 1017 of 1880. 

Contract Act {IX of 1872), section 230—Sait by agent of undisclosed 
principal Act X of 1877, section Z^~Objection to parties not taken at 
earliest opportunity-Waiver.-ln a suit on a written contract, purporting 
to be entered into by plaintiff as a principal and not as an agent, de¬ 
fendants objected (after issues had been drawn, and the plaintiff’s evidence 
recorded) that the firm of which plaintiff was the agent should have 

brought the suit : and the lower Courts, allowing this objection, dismissed 

the suit, holding that plaintiff had in fact entered into the contract as 
an agent. 

Held, reversing the orders of the lower Coimts, that plaintiff was 

competent to maintain the suit in his own name under the provisions of 

section 230 of the Contract Act, even if he had contracted as the agent 
of an undisclosed principle. 

Held, further, that the objection as to parties, not having been made 
at the earliest opportunity, must be taken to have been waived under 
section 34 of the Civil Procedure Code. 


No. 67. 

Before Plowden and Brancb’eth, JJ. 

AND ANOTHER— (Plaintiffs)— 
APPELLANTS. 

Versus 

SHADI khan and OTHERS-— (Dependants) —RES¬ 
PONDENTS. 

Case No. 361 of 1880. 


Pre-emption Sale of land subject to pre-emption—Decree for pre-^ 
emption against purchaser—Right of purchaser to recover from his vendor 
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difference between the pr'ice paid by him and the price decreed to be paid 
by i)re-emptor. — Held, that when land subject to the right of pre-emption 
is sold by the owner to a person not having the right of pre-emption, 
the interest of the vendor passes to the purchaser, but is liable to be 
again transferred to the pro-emptor upon liis demand by suit. When both 
parties to the sale are aware of this contingency, the original purchaser 
is not entitled, in the absence of anj^ contract to that effect, to recover 
from his vendor any deficiency between the price paid by him, and the 
price decreed to be paid by the pre-emptor for the properly. 

Extract from the judgment of Plowden, J.—I concur 
in rejecting the api^eal. The view I take is that when land 
subject to the right of pre-emption is sold by the owner, to 
a person not having the right of pre-emption, the interest 
of the vendor passes to the purchaser, but is liable to be 
again transferred to the pre-emptor upon his demand by suit. 
When both parties to the sale are aware of this contingency, 
the original i>urchaser is not entitled in the absence of any 
contract to this effect to recover from his vendor any de¬ 
ficiency between the price paid by him and the price deci'eed 
to be paid by tlie pre-emi>toi‘ for the property. The prin¬ 
ciple is the same as that which governed the decision in 
the case of Ram Tahaf Singh versus Bisestvar Laly XV. 
B. T. R. (P. C.)y p. 208. The purchaser can fully protect 
himself by insisting at the time of purchase upon a stipulation 
in his favour that the vendor shall make good all losses in- 
incurred by the purchaser in the event of the property being 
transferred by decree of Court to a pre-emptor, • 

On this i>oint T concur in holding that the appeiil fails. 


Judgment of Brandreth. J.—Omitted. 


No- 70- 

liefttvv PloH'drn and iS'h*»///#, JJ, 

LA LA DHABAM 1)A8S— (Defendant)— APPELLANT 


1 




AJUDIIIA PEUSIIAD ANT> ANOTITEU— (Pi.aint'iffs)- 

BE8PONDENT8. 

Case No. bill of 1880, 

Appeal against award JiUd under section 52b, Act X <>/ 1877—UrouiiJ^ 
for such appeal —Ucld, that an award which omits to determine matters 
lefciiod, or which y>rofcssos to dclermiuo mattci's not iTforred, or which 
is so iiulcliuilc as to be incapable of execution as a decree of Court, is, 
for the purposes of section 525 and section 520 of the Code, no award, 
and an appeal lies a gainst a decree giving effect ihcivto. 
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Plowden, 

both sides. 



J-—This appeal has been very fully argned for 


The main point for determination is whether the Com¬ 
missioner of Delhi was competent to hear an appeal against 
a decree made by the Judicial Assistant Commissioner of Delhi 
pursuant to a judgment given by him in accordance with 
an award which his predecessor in office had by an order 

dated August 30th, 1878 directed to be filed under section 
526 of the new Code of Procedure. 


The Commissioner has laid down broadly that under the 

provisions of section 522 of the Code, there can be no appeal 
against such a decree. 


Ihe groumls of appeal to the Commissioner raised among 
other points the following :— 


(1) that the award dealt with matters not referred ; 

(2) that it was indefinite, and therefore incapable of 

execution ; and 


(3) that a particular portion of the decree, namely, 
that giving directions as to the payment of a sum 
of Rs. 67,000, was in excess of the award. 


With regard to the last point, it is clear from the terms 
of section 522 that an appeal lay as to the alleged excess. 

In regard to the other points the appellant’s counsel 
relied upon the decisions of the Calcutta High Court, re¬ 
ported in 8. B. L. Reports, p. 315, a Full Bench ruling, 
and in I. L. R. 3 Cal., p. 375, the ruling of a Division 

Bench. These were rulings upon section 327 of the Code 
of 1859. 


Section 526 of the new Code is as follows ;_ 

If no ground, such as is mentioned or referred to in 

^ section 520 or 521, be shown against the award, the Court 

shall order it to be filed, and such award shall then take 

effect as an award made under the provisions of this 
chapter.” 

The grounds mentioned and referred to in section 520 
and 521, are as follows :— 

1. That an award has determined a matter not referred 
* to abitration, or has left undetermined any of the 

matters so referred,' 
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2. That the award is so indefinite as to be incapable 

of execution. 

3. That an objection to the legality of the award is 

apparent upon the face of it. 

1. Corruption or misconduct on the part of the arbitmtor 
no umpire. 

5. Either jjarty having been guilty of fraudulent con¬ 
cealment of any matter which he ought to have 
disclosed or of wilfully misleading or deceiving 
the arbitrator or umpire. 

() The award having been made after a valid revoca¬ 
tion of the authority of the arbitrator or umpire, 
or after such authority had coased by expiration 
of the tinu' fixed for the making of the award. 

The corresponding portion of section 327 of the late 
Code was as follows :— 

“ If no sufiicient cause be shown against the award, the 
“award shall be filed and may be enforced as an awaixl under 
“ the i)rovisions of this chapter.^’ 

The principal alteration, therefore, in the law is that the 
now Code has declared what grounds may be deemed suffi¬ 
cient cause against the filing of an award made out of Court, 
a matter which was left undetermined under the late Code. 
In other respects the two sections are substantially to the 
same effect. 

Wo have considered the qiiestion whether the mere allega¬ 
tion of one of the gi'ounds specified in section 526 could l>o 
considered showing cause ” agivinst the filling of the award 
without i)roof of such ground, a \ iew to which some mem¬ 
bers of the Full Bench of the High Court of Calcutta seem 
to have leaned in the judgment reixu'ted in 8 JS* Z. 7?. (see 
judgments of Loch, J., p. 328, and of Paul. J., p. 322). 

We are of opinion, however, that the Code in requiring 
certain grounds to be shown against the filling of an awai'd 
requires something niore than a mei'e allegation that such a 
ground exists. On the other hand it appeal's to us that it 
could not have been the intention of the legislature, notwith¬ 
standing the stringent terms of sections 522, that a decree 
made by a Court of original jurisdiction in terms qf an 
award ordered to be filed under section 526 of the Code 
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should be absolutely final, as regards appeal, in all cases 
whatsoever. For instance, to take an extreme case, supposing 
a Court to have made a decree upon an award so indefinite 
upon its face as to be incapable of execution, an award 
which obviously ought to have been rejected at once, and 
upon which no decree could have been sustained if made 
in a regular suit upon the award ; it is difficult to suppose 
that the legislature intended that the error should be per¬ 
petual, and the parties should be bound conclusively by the 
decree, and the Courts be forced to waste their time in 
proceedings taken to execute it. 


Now the judgment of 
alreadj^ cited, gives a clue 
the provisions of the law 
awards filed under section 
the language employed. 


the majority of the Full Bench 
to a reasonable interpretation of 
as regards appeals from decrees on 
5*2f>, anfl not inconsistent with 


The judgment of Mr. Justice Norman (then officiating 
Chief Justice) concurred in by Mr. Justice Jackson, was that 
it is open to a party to the proceedings under section 327 
to appeal upon the ground that the paper which had been 
filed is not an award. If it is an award, and judgment is 
given in accordance with such award, such judgment is final 
The reasoning is that in order to render a judgment final 
there must be first an award, and second a judgment in 
accordance with an award, and this is applicable to the pro¬ 
visions of the present as to those of the repealed Code. 

The question them resolves itself into defining “ an award ” 
in its legal sense. We do not, however, think it is necessary 
m this case to frame a positive definition of an award. It 
is enough to say that no such definition would as we consider 
be complete, if it omitted to specify among the essential re¬ 
quisites of an award finality and reasonable certainty. Or 
to put the same proposition in another foi-m, an award 
which omits to determine matters referred, or which professes 
to determine matter not referred, or which is so indefinite 
as to be incapable of execiition as a decree of Court is 

for the purposes of section .525 and section 526 of the Code’ 
no award. ’ 


It is to be remembered that the proceedings under sec¬ 
tions 525 and 526 are merely summary proceedings, and that 

It is open to any person whose application under section 
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525 is flismissofi, to a suit upon his award, if he be 

so advised. Tn these suiuinary proceedings there is no power 
i-onferred upon a Court to remit the award to the person 
who made it or to any other i)erson, not even if the sub¬ 
mission contain a clause for resubmitting an award to the 
same or other persons. Tt may be that such a course could 
1)0 adopted in a regular suit upon the award, if the sub¬ 
mission authoi ised its adoption, and also that a Court might 
in such a suit, fleal with an award in such a manner as 
to fouml a deciee upon it, when the bad parts were separ¬ 
able from the good, and there was no absolutely fatal 

defect ill the award. Hut we tliink no such course is open 
to a Court acting summarilv' ; in such ])roceedings, if the 
award as pn'sented cannot be turned into a decree caimble 

of execution, it must be rejected in foto^ and may also of 

cour.se be rejected on any other gi'ound of the kinds des¬ 

cribed in section 52(). 

We must guai'd expressly against the supposition that 
the view now taken involves ruling that an appeal wiW lie 
by a dissatisfied defendant against a decree made under 
section 52G of the Code upon the plea that the Court below 
has wrongly decided upon the evidence as to grounds of 
objection alleged in the first Court. For instance, we are 
far from deciding in the present case, that if the sole 
ground of objection urged to filing an award was the alleged 
corruption or misconduct of the iirbitrator, an appeal would 
He against the decree in terms of the awaixl, on the groxind 
that corruption or misconduct had been proved. The rule 
wo lay down does not involve a decision that an award in 
all other respects good is ** no award ” by reason of some 
collateral matter, such as the misconduct of an arbitrator. 
Probably the right view on that point would be that such 
an awai'fl so induced was merely voidable, and not void or 
a nullity. Our judgment does not define an award positively, 
but merely rule.s, in jiccordance UvS we consider with the 
authorities alreiidy quoted, that determination of matters not 
referred, and indefinitncs.s rendering an awaixl incapable of 
execution, are valid foundations for an appeal against an 
award filed under section 526, upon the gi'ound that the paper 
filed is not an award. And further our decision deals only 
with awards filed under section 526, and not with awards 
accepted under section 522, which do not stand upon a pre¬ 
cisely similar basis. 
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It follows that this appeal must be accepted, and the 
record be returned to the Commissioner in order that he 
may dispose of the appeal to his Court, which he has refused 
to hear. 

No. 71. 

Before Ploinlcii tuul Smyth, JJ. 

NAUAIN DAS— (Plain-iu'f)— APPELLANT. 

Versus 

BHOLI— (Defendant) —RESPONDENT. 

Case No. 1128 of 1880. 

ParlncrshiiJ--Suit for account and share of profits—Jurisdiction^ 
Contract Act {IX of 1872), section 265. fields that a suit for account 
betweeu the plaintiff and defendant as partners in a compeleted venture 
by way of purchase and sale of grain, and for payment of the plaintiff’s 
share of the profits, alleged to have been received by the defendant, 
is cognizable by Courts inferior to the District Court up to the pecuniary 
limits of their jurisdiction, there being nothing in section 265 of the 
Contract Act to debar the inferior Civil Courts from taking cognizance 
of such a case. - 

No. 72. 

Before Smyth and Brandreth, JJ, 

SHER JANG— (Plaintiff)— APPELLANT. 

Versus 

MAIHUN— (Defendant)— RESPONDENT. 

Case No. 1929 of 1880. 

Arbitration—First Court setting aside award for miscondnet—Appeal 
—Power of Appellate Court to pass judgment in accordance with award .— 
Ileld^ that where in a case which has been referred to arbitration, the 
Court has set aside the award on the ground of the misconduct of the 
arbitrators, and disposed of the case on tjie merits, an appeal will lie 
on the whole case, and the Appellate Court can under section 591 of the 
Code of Civil Procedure, consider whether the award was set aside on 
insufficient grounds, and if it come to the conclusion that the award was so 
set aside, can restore the award and pass judgment in accordance with it. 

Civil Judgment No. 59, Punjab Record 1875, approved. 

No. 77. 

Before SfnytJt and BrandretJty JJ, 

ALA AND 34 OTHERS— (Plaintiffs)— AIMIRA— 

(Defendant) —APPELLANTS. 

Versus 

MUSSAMMAT RAJO AND OTHERS— (Defendants)- 

RESPONDENTS. 

Case No. 1207 of 1880. 

Custom, Inheritance—Gujars .o/ Firozpur—Daughters—Distant col¬ 
laterals—Acquired property—Onus probandi. There is no general custom 
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of inheritance among Gujar agriculturists in the Punjab, by which distant 

collaterals in the male line are entitled to succeed to land not derived from 
a common ancestor but acquiied by the deceased person himself, in pre¬ 
ference to the daughters of such person. 

Held, therefore, in a suit among Gujars of the Firozpur district, that 
the onus of proving such a custom lay on the plaintiffs, who were grandsons 
or great grandsons of deceased’s second cousins. 

Held, further, that plaintiffs had failed to prove the existence of such 

a custom. • 


No 80. 

Brfore Ploxvden and Smyth, JJ. 

KHUDDU MAL— (Plaintiff) —PETITIONER. 

KUNJ LALL. AND OTHERS— (Defendants) —RES¬ 
PONDENTS. 

Case No. 213 of 1880. 

liegistrotion Acf {III of 1877), ss. 17, 49—Bond hypothecadng 
immoveable property— Divisible transaction- Admissibility of the instru- 
ment as evidence of defendant's j^^f'^onal liability .—In a suit on a bond, 
which also liypothecalcd immoveable property over Rs. 100 in value, 
where it appeared that the document in question evidenced a sin^o 
b\it not indivisible transaction, namely of a loan, and of a pledge to 
secure the loan, there being a distinct formal undertaking by the defend¬ 
ant to repay the money lent, and the portions of the document relating 
to the pledge being capable of being struck out or treated as non-existent 
without impairing the remaining portion containing the personal under¬ 
taking of the defendant, held, that though, as regards the pledge, the 
document, not being registered, was by reason of section 49 of the Regis¬ 
tration Act inoperative and inadmissible to prove the pledge, it was 
admissible to prevo a transaction affecting the defendant's personal 
liability. 

Petition under section 622 of Act JC for revision cf the 

ox'der of (he Judge, Small Caxtse Courts Amritsar, deUed 
\bth May 1880, 

Ram Nnrain for i)etitioner. 

# 

The jiKlgiueixt of the Chief Court wa^i delivei'ed by— 
Plowden, J.—The iustrumeut sued upim in this ease was 
oilered by the i>laiutitl' as e^•idenee of a Uwn of money, and of 
a contract by the defendant to ix'piry it with interest at a time 
stated, that is to siiy, as evidenee of a tninsaetion not affecting 
immoveable i)roi)erty. The Court below has I'efusod to admit 
the document in evidence, as l>eing excluded by section 49 of tlio 
Registration Act of 1877, on the gi'ound that it is evidence 
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of a transaction affecting immo\ eable property comprised therein. 

e are of opinion that the document is evidence of a 
single but not indivisible transaction, namely of a loan, and 
of a pledge to secure the loan. Tliere is a distinct formal under¬ 
taking by the defendant to repay the money lent, and tlie 
portions of the document which i clate to the pledge are capable 
of being struck out or treated as J.on-existent without impairing 
the remaining portion containing the personal undertaking of 
the defendant. As regards the pledge, the document, not being 
registered, is by reason of section 49 of the Act, inoperative and 
inadmissible to prove the pledge, and this position the plain¬ 
tiff has accepted, but we consider that it is admissible to prove 
a transaction affecting the defendant’s i)ersonal liability. 


This decision appears to us to be in conformity with the 
principle of the decisions of the High Courts of Calcutta (/. L. 
R. 5 Cal. p. 611), and Bombay (/. L. R., 2 Aowi. 273), and of this 
Court (No. 88 Punjab Record 1880). The present case is dis¬ 
tinguishable from No. 60 of Punjab Record 1880, No. 89 of 

Punjab Record ISSO, a.nd-^ 0 . 17 of Punjab Record 1881, as 

in those cases there was no distinct formal undertaking by the 

defendant to be personally liable for the money lent by the 
plaintiff. 


We accordingly set aside the order of the 15th May 1880, 

dismissing the plaintiff’s suit and direct that the suit be 

reheard. Costs of the proceedings in this Court will be 

disposed of in the final decree, and follow the event of the 
suit. 


No. 83 

Before Plou'deu and Smyth, JJ. 

MUSSTT. ANAND KOUR & MEHR SINGH— (Defdts )_ 

APPELLANTS. 

Vtrsns 

SODI NARINDAN SINGH A 3 OTHERS— (Pltffs.)_ 

RESPONDENTS. 

Case No. 675 of 1880. 

Adwsc tosses^ion-yvidouinvosscssiono} life huere.t in her hus^ 
band's properly--Rerersioners.~A widow, while she herself ret.iins posses¬ 
sion of property in which she has a life interest, cannot by merely asserting 
an absolute proprietary title, in course of time acquire such title by prescrip¬ 
tion against the reversionary heirs of her husband who arc not entitled to 

receive possession till the widow’s death. 
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J'vrthtr (>1 

Jnihntfhn' D Lr{^<i(.iiy tJn/f’d 


the Addil'ionnl Ct‘Vimii>b:icy)iei\ 
'2>yfh Fihmary 1880. 


8i>ittca and K. P. Hoy for appellants. 

Pattigan and Spencer for respondents. 

This ^vas a suit brought by the reversionary heirs of one 
Sodhi Didar Singh for a declaration that the second defendant, 
Alehr Singh, ^vas not the adoitted son of l^idar Singh, and 
further, that an alienation eil'ected by the first defenilant, !Rtusst. 
Anand Kour, l>idar Singh’s widow, in favour of Mehr Singh, 
was not binding <ui the iJaintifVs. The material pleas urged 
for the defendants weie that INIehr Singh had been validly 
adopted by the deceased Sodhi, and further, that the land, the 
subject of the alienation by the widow, was her own absolute 
property ac<iuired by gift from lier husband during his lifetime. 

The lower -\ pi)ellate C'ourt decided that no adoption had 
taken place as alleged, and the widow’s interest in the pi'operty 
alienated was for her life oidy. He therefore decreed on both 
points in plaintiiEs favour. 

On defendant’s apiieal to the Chief Court, the findings of 
the lower Appellate CWrt on both the above iioints were up¬ 
held, but it was further contended for the a]>pellants, that the 
widow had acijuiretl as against the reversioners by 12 years’ 
adverse possession, an absolute i>roprietary title in the proi>erty 
alienated. 


The judgment of the Chief Court, so far as it relates to 
this ])art of the case, was as follows :— 

Pi-OWDKX, d. —-Vs regards the title of the widow to absolute 
ownership by ad\ erse possessitni, no authority has been cited 
for the position tliat a widow can, while she herself ix'tains 
possession of property in which she has a life intei'cst, l>y merely 
asserting an absolute proprietary title, in course of time acquii'e 
such title by prescription against the reversionaiy heirs of her 
husband who are not tMititUnl to receive iKissession until the 
widow’s death. This position is not supporte<l by the pmvisions 
of section 28 of the hulian Limitation -Vet, which pixiviiles that 
at the determination of the period hereby limited to any i>erson 
for instituting a suit for possession of any pix^perty, his right to 
such property shall be extinguished. The tx'rioil for a suit by a 
Hindu entitletl to the possession of immovable pn^ix'rtv on the 
tlenth of a Hindu female is 12 v eal's fixun the time when the 
female ilies. Thi> event has not yet tx'curml, and there has 
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clearly been no occasion yet for any action for possession of the 
property to Avhich this suit relates, either by the plaintiff or any 
one under whom they claim. In the present case the widow 
herself retained possession up to 1869, and therefore at the date 
of the institution of the suit, there was clearly no prescriptive 
title in the widow, or in Mehr Singh, whose possession 
commences from 1869. 


No. 88. 

Before Ploxvden and Brandrefh, JJ. 

RAM SINGH & OTHERS— (depots.) —APPELLANTS. 

Vei'siis 

JASWANT SINGH— (Petff.)— RESPONDENT. 

JASWANT y:NGH—(PLTFF.)—APPELLANT. 

RAM SINGH <!c OTHERS— (Defdts.) —RESPONDENTS. 

Cases Nos. 1300 and 1513 of 1880. 

Custom^ Adoption—Adoption of heir bp icidoio of one brother with 
consent of other brother-'-Effect of snch adoption, -il. and R. were two 
brothers. After the death of M., Mussammat C, his widow, obtained her 
husband’s half share of the land. She then adopted as her heir, -with the 
consent of R. and by written deed, the present plaintiff, who was the son of 
M’s daughter. It appeared that plaintiff used generally to live with his own 
parents, and not his adoptive mother, and further, that on the death of R. his 
share of the property went to Mussammat C. and not to plaintiff. 

In a suit by plaintiff, after the death of Mussammat C. to recover the 
whole of the property held by R. and Mussammat C, held that the adoption 
by the widow was, with the consent of The next reversioner R. sufficient 
to make plaintiff heir to the property held by Mussammat C. at the time 
of the adoption, but that the said adoption did not avail to pass to plaintiff 
any right in the property of R. 


No. 89- 

Before Plowden and Brandreth, JJ, 

BANNE SHAH— (Plaintiff) —APPELLANT. 

Versus 


KARM CHAND & ANOTHER— (Defdts.)— RESPDTS. 

Case No. 1272 of 1880. 

Res judicata— Buxton mortgage bond— Omission by defendant to plead 
that the mortgaged property waswaqf—Subseguexit suit by defendant informer 
case to release from attachment the mortgaged property on ground 'of its 
being waqf. —The plaintiff in the present suit was sued as a defendant in a 
former suit based upon two mortgage bonds. the prayer of the plaint being 
in the alternative either for payment of principal and interest, or for posses¬ 
sion of the mortgaged property. The then defendants pleaded that the money 
lent had been returned ; the fact of the mortgage was not denied, but no plea 
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vas raised tliai it was inoperative as against the property on the ground 
tliat it was waqf. The present suit was for a declaration that the mortgag¬ 
ed property, which the plaintitT had attached in execution of the money 
decree obtained in the first suit, was trag/, and for its release from 
attachment. 

Ilel J, that the plaintiff might and ought to have pleaded in the former 
suit that the mortgage was inoperative to bind the property of which the 
plaintiff sought possession in the alternative : that the plea would have 
been relevant, and woidd, if decided in the defendant’s favour, have been 
a complete answer to the prayer for possession, and that, therefore, the 
present suit was rightly dismissed as a res jiuhcata. 


No. 90. 

lipfore Smyth anil Bramlreth, JJ. 

Cx AH T M.VH -(Pi,TFF. )—APPELLANT. 

I ersus 

SHERA AND OTHERS— (Dkfkndants)— RESPONDENTS. 

Case No. 1160 of 1880. 

Ciril Procedure Code {Act X of 1877), s. 43— Splitting cause of action-- 
Lcklia vuikhi mortgage—Suit for possession under terms of mortgage deed-- 
Subsequent suit to rccoccr mortgage debt—Remedy of mortgagee in case of 
usufruetuamj 7nortgage — TAmittttion Act (X*V' of 1877^, Sdtcdule II, arts. 
ll(y, \3'2 ^Suit on mortgage barred as regards defendant's personal liability 
but maiiitainable as against the mortgaged pt'operty. —The plaintiff brought 
the present suit to recover the sum alleged to bo due under a mortgage of 
certain land the plaint also containing a prayer that the amount found 
to bo due should be decreed against the mortgaged property. The mortgage 
was a usufructuary one of the kind known as lekba mukhi, and the deed was 
executed on the 28lh I^Iay 1861, and was duly registered. It appeareil that 
previous to tliis suit, the mortgagee brought a suit against the ropresentaUves 
of the original mortgagors (the latter being dead) to obtain possession of the 
mortgaged land, of which ho alleged lie had had possession till within two 

year.s of the suit. Tlie fn'st Court having examine<l the accounts, and finding 

« 

that a balance was still duo to the mortgagee, consideml him clearly entilleil 
to a decree for possession, holding further that it was unnecessary to come 
to a finding as to the exact amount really due. This decree , was 
reversed in appeal by the Commissioner, who held that plaintiff could 
not claim possession of the land, but should establish his debt atid 
l^roceed against the land. From this order the plaintiff made no appeal 
b\it forthwith lodged the present suit to recover Rs. 4,200 alleged to 
be duo under the mortgage contract, ami aske^l that the amount shouhl 
be decreed against the land. 

Held, that the suit was not maintainable. 

(1) Because assuming that the plaintiff could as an alternative 
remedy, s\te for the balance due under the mortgage, he was debiureil from 
diung so in the pivsent suit by reason of s. 43 of the Civil Piwoiluro Code, 
us ho omitted without the leave of the Court to sue fortius remedy in the 
fn'st suit. 
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(2) Because the mortgage was a usufructuaiy one of the'^^kind known 
as lekha miMiy the land being made over to the mortgagee, and he having 
to look to its produce for the payment of the mortgage debt, the mortgagors 
undertaking no personal liability, and there being no provision in the deed 
entitling the mortgagee to sue for the debt. 

Held, further, per Brandretu, J., that the present suit, so far as it 
prayed for a decree against the debtor personally, was barred by limitation, 
move than six years having elapsed since payments were refused, and the 
two parts of the claim being separable; though the suit was in time so 
far as it was one to enforce a charge against immoveable property the 
period of limitation being L2 yeai*.s for this part of the suit. 


No 94- 

Brfore Bmytlt and Brandrcih, JJ, 
MUHAMMAD NA^VAZ~(PLAINTIFF)—APPELLANT. 

Versns 

UTTAM SINGH— (Defendant)—KESPONDENT. 

Case No. 305 of 1880. 

Mortgage—Purchase of mortgagor s interest in mortgaged land — Pur¬ 
chaser building houses 07i mortgaged land—Extension of mortgagee's lien to 
suck houses. Where a purchaser of the mortgagor’s interest in mortgaged 
land takes possession of the land under his purchase, and there being 
nothing in the original agreement between the mortgagor and mortgagee 
to prevent him, builds houses upon the land, the mortgagee’s lien cannot 
be held to extend to such houses, especially where the mortgagee, though 
he knew that the houses were being built on the mortgaged land, offered no 
objection at the time. 

Extract from the .tudgment of Smyth, J.—The real 
question, as it seems to me, which arises for decision on this 
appeal is, whether the decree-holder, Uttam Singh, at whose 
instance and for whose benefit the house and site now in dispute 
were sold, is liable to refund to the plaintiff the money he re¬ 
ceived as the proceeds of the sale of the house, as distinguished 
from the site, in execution of his decree. The answer to this 
question depends, in my opinion, upon whether the house by 
reason of its having been built on a site mortgaged to Uttam 
Singh, became subject to Uttam Singh’s lion and liable to be sold 
with the site. A similar question was raised in the case before 
cited (No. 10 in Punjab Record for 1879), but under the peculiar 
circumstances of that case it was not necessary to decide it. 
It seems to me it must be decided in the present case, and in 
my opinion it should be decided in the negative. There are 
cases where I suppose no one would question the right of the 
mortgagee to claim the benefit of an increase in the value of his 
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security occurring since the date of the moi*tgage, where, for 
instiince, there lias been an accretion from natural causes, as in 
the case of an increment to land hy alluvion, the mortgagee, 
would, T presume, be cntith'd, for the i>uri)oses (.>f the security, 
to the accretion. So in many cases where the value of the 
interest mortgaged has been increased by the action of the 
mortgagor, as, for insts-nce, by his paying off a prior incum¬ 
brance, the enhancement of ^'alue would enure to the mortgagee’s 
benefit. It may be a question whether, if the mortgagor in 
]>ossession made actual additions to the mortgaged pniperty, as 
by building new houses on moi-tgaged land, the mortgagee shoubl 
have the benefit of these for the i)urpose of the security. Vpoii 
that point it is not necessary at i»resent to offer an opinion. 
But whereas in the present case the imrchaser of the mort¬ 
gagor’s interest in mortgaged land takes possession of the land 
under his purchase, and there being nothing in the original 
agr(‘ement between the mortgagor and mortgagee to prevent him, 
biiilds houses tipon the land, it is difficult to understand on 
what principle of equity the mortgagee’s lien could be held to 
extend to such houses, especially if, as in the present ease, the 
mortgagee, though he knew that the house.« were being built on 
the mortgaged land, offered no objection at the time. 


No. 95 

Before Smyth and Brnndretli, JJ, 

KlIATR DIN A' MUSSAIMMAT JIWAN— (Dekknoaxts)— 

APPELLANTS. 

AHMAD it 2 OTHERS— (Plaintiffs)— RESPONDENTS, 

Case No. 12G0 of 1880. 

Res judicata —Act X of 1877, ^a'ction 13, Expl. II —S»i7 by rctcrsioncm 
to set OsHde oiicnatioii by icidotc—Fonner suit by same forties to set aside a 
similar alienation—Question of plaintiffs' locus staiuli as rerersioners — 
/)cc*sto» of that question in the first suit binding on )>ai7ics to second smU — 
Matter directly and substantially in issae.— la a suit brought by the plainUfTs, 
as rcversionei*s of one W. deceased, against Musst. J. the widow of \V., 
and ono K. her brother's son-in-law, to obtain a deolariAtion that an aliena¬ 
tion by Musst. J. in favour of the said K, of AV.'s land was not binding 
upon them, it was urged, among other pleas, that tlie plaintiffs were not 
the reversionary heii*s and entitled as such to bring the suit. It appeared 
that in a former suit brought by the same plaintiffs agiunsl Musst, J, and 
the then alienee to set aside an earlier alienation of the same land, it vas 
put in issue and decided Uiat the plaintiffs were by custom eniitletl to bring 
the suit. 
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Held, that the question of the plaintiffs’ locus standi in the present 
suit was a res judicata, as the allegation by the defendants in the former 
suit that the plaintiffs were not the reversioners and therefore not entitled 
to sue to set aside the alienation, would, if proved, have been a good defence 
to that suit, and therefore the question of the plaintiffs’ right as rever¬ 
sioners to challenge by suit the validity of an alienation of W.’s land made 
by Musst. J. was directly and substantially in issue in the first suit within 
the meaning of Expl. II to section IJ of Act X of 1877, and the decision 
then passed was therefore binding upon the parties to the present suit. 

Extract from the judgment of 8myth, J.—T confess I 
have not been quite free from do\ibt as to what is to be under¬ 
stood by the words above quoted from section 13 of the Code. 
There is no doubt that the object of the former suit was not to 
try the question of whether the jdaintiffs held the position of 
reversionary heirs to this land or not, and that question only 
arose incidentally. On the other hand, it was a question whicli 
had necessarily to be raised and decided in that case ; and as 
the allegation by the defendants that the plaintiffs were not the 
reversioners, and therefore not entitled to sue to set aside the 
mortgage, would, if proved, have been a good defence to the 
suit, I consider that, under the 2nd explanation to section 13 of 
the Code, which provides that any matter which might and 
ought to have been made grounds of defence in the former suit 
“ shall be deemed to be matter directly and substantially in 
issue ” in such suit, the question of the plaintiff’s right as 
reversioners to challenge by suit the validity of an alienation 
of Waryam’s land made bv Mussamniat Jiwan, was directly 
and substantially in issue in the suit of 1866, and the decision 
then passed on it is binding upon the parties to the present 
suit. 


No. 97, 

Before Plowden and Brandreth, JJ. 

NUND KISHOKE— (Defendant)— PETITTOKER 

Versus 

Mr. CYRIL KIRKPATRICK— Liquidator—Delhi 
Ancient Treasure Company, Ld. —(Plaintiff)— 

RESPONDENT. 

Case No. 136 of 1880. 

Jurisdiction of Small Cause Court—Suit by Liquidator of a Company 
against a shareholder fur a call upon his share—Indian Companies Act 
{X of 18G6), s. 98—Debt— Money due on a contract—Act XI of 1865, 
s. 6. Held, that a Small Cause Court in the Mofussil has no jurisdiction 
to entertain a suit by the Liquidator of a Company registered and being 
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voluntarily wound up under Act X of 1866 against a shareholder, who 
is a contributoi'y, for a call upon his share, the money thus due being 
money, which is by statute, to be deemed a debt (see section 98, Act X of 
1866), but is not “ money due on a contract" within the meaning of section 
6, Act XI of 1865. 


* No. 99. 

Before Flowden and Brandreth, JJ. 

DEBI PERSHAD A* OTHERS— (Defdts.)— APPELLANTS. 

MUHAMMAD IBRAHIM— (Pltff.) —RESPON¬ 
DENT. 

Case No. 154 of 1880. 

Execution*sale — Auclion-pnrcltasct --Judgmeut-debtor haring no sale- 
nhle hiterest in jtropci'iy sold — Right of piov/iascr to recover his purchase 
moneg front decree-holder under Act VIII of 1859—Act X o/1877, s. 515. 
relrospectii'c effect of. — In ^lay 1877, the plaintiff became auction-purchaser 
of certain property attached at the defendant’s instance in execution of 
decree. In 1879 the plaintiff brovight the present suit to recover Rs. 507 
from defendant, alleging that he had paid that svim into Court for the 
propert)" purchased at the above sale, and that he had now been evicted 
from the property by the true owner. 

Held, that plaintiff could not recover, as under Act VIII of 1859, 
which was in force at the time of the sale transaction, the rule of law 
w'as that the auction-purchaser bought at his own risk, and if he got nothing 
for his money the decree-holder was not liable. 

Held, furtlier, that plaintiff was not entitled to recover bv ix'ason of 
s. 315 of Act X of 1877, ns the provisions of that section are not retro¬ 
active, so as to subject a dcciec-holder, who brought pixiperty to sale under 
Act \ in of 1859, to a liability towanls the auction-purchaser to which 
he was not liable at the time of the sale 

Plowdkn, J.—To my mind, the muttor is l>oth clem* and 
simple. In INlay 1877, when the plaintiff Invame auetion-pur- 
ehasei* of property attached at the ilefendant's instance, the 
nde of law was that the auction-purehasor Inmght at his owi\ 
risk, and if he got nothing for his money, the decree-holder was 
not liable. Therefore at the time when the plaintiff' and defend¬ 
ant l>ecame eonnectiHl hy means of the SJtle tiansixction, no legitl 
right or obligation arose avS IhAwcoix them inoivly by reason of 
that connection, or under the existing law could arise. 

The plaintiff now sues the ilefendant, alleging that at the 
sale held at the defendants instance in lilay 1877, ho bought a 
house for which he Rs. 507 into Court, and that he has 

been evicted by the true owner, and thei*efoix' demands Rs, 507 
from the defendant. If Act X of 1877 had not been passed 
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there is no doubt that plaintiff could not have recovered. But 
it is said that he can now recover because section 315 of Act X 
of 1877 enacts that “when it is found that the judgment-debtor 
“ had no saleable interest in the property which purported to be 
“ sold, and the purchaser is for that reason deprived of it, the 
“ purchaser shall be entitled to recover back his purchase 
“ money from any person to whom the purchase-money has been 
“ paid.” 

4 

Assuming for the present purpose that a suit will lie 
to enforce refund of purchase-money payable under section 
315 of the new Code, or that the plaint in this .suit may 
be treated as such an application over-stamped by the plaintiff, 
it is clear to my mind that the defendant is not liable. T 
am not jn-epared to hold that provision of section 315 above* 
quoted is retroactive, so as to subject a decree-holder wlio 
brought property to sale \inder Act VITT of 1859 to a 
liability towards the auction-purchaser to which he was not 
liable at the time oE the sale. The law as to the respec¬ 
tive rights and liabilities of decree-holder and auction-pur¬ 
chaser has been completely altered by the Code, and that 
alteration in respect of sale, when the purchaser is evicted 
for want of any interest in the judgment-debtor, being one 
in substantive law, must accordingly be regarded as prospec¬ 
tive only, and the procetlure to enforce the liability can only 
apply to a liability arising out of a sale transaction under 
the new Code. In the case cited by the loAver Appellate 
Court matters had gone a step further than in this case, for 
the Judge had ordered the refund, and the learned Judges 
had therefore a discretion as to whether they should interfere 
with his order under section 622 of the Code. 

As to the equities of the matter, they seem to me on 
the side of the judgment-debtor. At the time of sale, the 
purchaser bought at his own risk, and the decree-holder did 
no wrong in taking the money out of Court. The rule of 
equity is not to interfere as between two parties who are 
(*qually innocent, leaving the person whose misfortune it is 
to have suffered loss to bear that loss, instead of transfer¬ 
ring it to another equally innocent person. Further, the decree of 
the decree-holder has been satisfied, and if he be made to 
refund now, he has no remedy even against the judgment- 
debtor, the time for executing his decree having long since 
expired, 
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I concur, therefore, in dismissing the suit with costs 
throupchout. 


Judgment of Brandreth, J.—Omitted. 


No. 100- 

Bcfore Ploii'den and Brandrcth, JJ, 

NAOTNA AND 12 OTHERS— (Plaintiffs)— APPELLANTS. 

Verfinfi 

BAOGU AND 61 OTHERS— (Df.fkndants)— 

RESPONDENTS. 

Case No. 391 of 1880. 

Occupancy rights—Right oj hereditary tenants to take gi'ass from j^ecserre 
enclosed by ja'<^priclors—\yajih~uI-arz— Right of tenants to graze their cattle 
and take grass in the ban hanjar—Right to share icith proprietors in 
produce of the jircserre ichen sufficient grazing land remained in the 
unenclosed portions of the ban lanjar. —In a suit by a portion of the 
proprietary body of the village, disjniting the right of the hereditary 
cultivators to cut grass from a plot of land formed into a gi*ass preserve 
by the proprietors out of the ban banjar of the village, and for damages 
for loss of profits they would otherwise have made from it, it appeared 
from the Administration paper that the whole ban banjar was o^Tned as 
Shamilat deli by the proprietors, but that the cattle owners of the village 
were entitled to graze tlieir cattle thereon without distinction of proprietors 
and non-proprietors, the non-proprietaiy tenants also being entitled to take 
glass, straw, and wood in tlie ban banjar, but not to share in the fees 
paid by outsiders who casually grazed on these lands. It was found as 
a fact that there was sutlicient grazing for both proprietors and non- 
proprietary tenants, in the portion of the ban banjar which was not 
enclosed and preserved. Held, that the plaintiffs were entitled to succeed 
in theii suit, the defendants having failed to show that when certain 
land part of what was potentially common grazing ground had in fact 
been excluded from the actual common grazing ground leaving a residue 
sufficient for grazing all the village cattle, and when the produce of the 
reserved tract had been sold for profit, they, as hereditary tenants, Avere 
by custom entitled to share in the profit, which prima /ucic would belon** 
to the proprietors by reason of their proprietary right. 


No- 101. 

Jpfore Plonaen atul Ehmlr, JJ. 

WAZTRA—(DKKKxnANT)—APPELLANT. 

) 't'rsii.i 

RAMA—(Pl.mxtuf)—RESPONDENT. 

Case No. of ISSO. 

Custom, Gift—rchcar Rajputs of ;'mih tabsil-Gift to son-in-latc i 
presruco of collaterals of 7th I'oand after local enquirj-, th 
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among Peiwar Rajputs of the Muhammadan religion in the Zirali tahsil 
of the Firozpur district, it is not competent to a childless proprietor to 
make a valid gift of immovable property to liis daughter's husband in 
tlie presence of collaterals of the seventh degi'ce. 


No. 103- 

Brfore Smyth and Elsmie, JJ. 

MU8SAMMAT SAIIAVAK JAN, Guardian of the Minor 
SONS OF RAJA MUHAMMAD KHAN, Deceased— 

(Plainniff)— APPELLANT. 

Versus 

DINA AND ANOTHER —(Defendants)— RESPONDENTS. 

Case No. 1400 of 1879. 

Liviitation Act (A’F of 1877), section 7 and Schedule JI, article 171 
—Application by minor sons as legal representatives of deceased ap¬ 
pellant—Period for such application. —An application on behalf of the 
minor sons of a deceased appellant, prajnng that their names may be entered 
on tlie record in place of the deceased, held^ to be within time with 
reference to section 7 of the Limitation Act of 1877, though presented 
more than 60 days after the appellant's death, no final order having been 
at the date of such application passed on the appeal. 


No. 104. 

Before Ploxvden and Ehmie, JJ. 

MUSSAMMAT BAKHT BEGUM— (Plaintiff)— 

APPELLANT. 

Versus 

FAJA KHAN— (Defendant)— RESPONDENT. 

Case No. 1289 of 1879. 

Muhammadan. Law, Gift — Death-bed gift, validity of — Custom — 
Mode of enjoyment by widow of her husband's property among Moghnls — 
Widoxo's right to separate possession. —A gift found to have been made 
on his death bed by a Muhammadan proprietor of all his property to 
his nephew lo the exclusion of the widow, held to be valid to the extent 
of ird of the property only under the rule of Muhammadan law, no 
custom having been established rendering the gift thus made operative to 
the full extent of the donor’s property. 

Held, further, their being no special custom established among the 
parties (Moghals of the Rawalpindi district) as to the mode of enjoyment 
by the widow of her husband’s property, that she was entitled in the 
present case to a declaration of her right to the estate jointly with the 
nephew, their respective shares being Jrds and Jrd, and the widow being 
entitled to .separate possession of |rds of the estate for her life, the specific 
lands to be enjoyed by her being ascertained as usual by the Revenue 
authorities. 
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No. 105. 

Before Smyth and Elmnie, JJ. 

MUSSAMMAT JINDO— (Defendant)— APPELT^ANT. 

Versus 

MUSSAMMAT KAKO— (Plaintiff)— RESPONDENT. 

Case No. 855 of 1880. 

Inheritance One brother and the widows of two other brothers acquir~ 
inf} property Daughter's right to succeed as heir to mother s share.- Ono 
of tliiec brothers (Muhanimadaiis) and the two widows of the remaining 
two brothers, joined in purchasing certain* land, each becoming owner 
of a thiid share. After the death of the three original purchasers the 
widow of the first brother claimed the whole of the land as heir of her 
husband, to whom she alleged the whole land passed on the death of 
tlic two purchasing widows. Held, in a suit by the daughter of one of 
the two widows who joined in the purchase, to establish her right to 
succeed to the third share acquired by her mother, that she was so entitled 
as the only blood relation of her mother, the land not being the ancestral 
properly of the htisband, but acquired, after his death by the widow with 
her own funds. 


No. 106 

Plovxien, J. 

IN THE GOODS OF GEORGE JOHN HAKE. 

Case No. 2 of 1880. 

Probate —11 ill appointing no executor—Grant to tcidotc—Unirersal 
legatee. —1\ here tlic will of a deceased testator contained no express 
appointment of an executor, but named the widow as universal legatee, 
held, that it might be gathered from the will that the testator intended 
the said widow to be executrix, and that probate might accordingly be 
granted to hor. 


This was an apidioation by the widow* of Lieutenant 
George John Have for probate of lier husbands wrill, dated 
the -Ith January 1871. Under the tenus of the will the 
testator devised and bequeathed all his ]>ixq>erty whatsoever 
to the said w*idow, but the will contained no express appoint¬ 
ment of any one as executor. 


The ]>etitioner therefoix' 
universal legatee under the 
of prolnito thereof as executrix. 


urged in her application that “ as 
sirid will she is entitled to a grant 


Tile following onler w'as 


jiassetl on the tietition by— 


Plowdkn, J.—I think it may Ih' gatheretl fixun the wrill, 
tliere being no executor expix'ssly apt>ointed, and the widow' 
h oing in fact universid legatee, that the testator intondetl 
the widow to be executrix ; and that probate may bo 
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accordingly granted as prayed (7 B. L, K. 563, AVilliams on 
Executors, 243 and 468). 


No. 107. 

Before Ploicdcn and Brandreth, JJ. 

NAAVAB SAADAT ALI KHAN— (Judgment-debtor) 

APPELLANT. 

Vers2Ls 

NAWAI3 MUHAMMAD ALI KHAN— (Decree-holder), 

RESPONDENT. 

Case No. 353 of 1880. 

Limitation Act (XT of 1877), Schedule II, article 17d-~Application 
to enforce decree or take a step in aid of execution—Application for 
payment to decree-holder of money deposited in Court—Application for 
certificate of non-satisfaction and transfer of the decree to a foreign Court 
—An application for the pajTnent out to the decree-holder of a sum of 
money which had been deposited in Court, which application was granted 
and the money paid out, held, not to be an application to enforce the 
decree, or to take a step in aid of execution of the decree within the 
meaning of article 179, Schedule II, Act XV of 1877. 

Held, further, that an application, either under section 285 of Act 
VIII of 1859, or section 223 of Act X of 1877, for a certificate of 
non-satisfaction and transfer of the decree to a foreign Court, is not an 
application for execution of the decree, nor an application in accordance 
with law to the proper Court to take some step in aid of execution of 
the decree, as the latter words refer to 'steps in aid of execution of the 
decree which may be taken under the Code of Civil Procedure or any 
other provision of law in force in British India regulating execution 
of decrees; and there is no provision of the law which enables a British 
Court to send its decree for execution to the Courts of another State 
nor, further, if a British Court does so send it is this a step in aid of 
execution of the decree, but in aid of realization of the monies decreed 
otherwise than by execution of the decree. 


No. 108. 

Before Smyth and EUmie, JJ. 

BANA SINGH— (Defendant)— APPELLANT. 

Ve7'8us 

llARNAM SINGH AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 976 of 1880. 

Tenancy Act {XXVIII of 1868), sections 2, Z&Succession to occupancy 
r!ghts-Waiib-\i\-arz—Agreemenh~In a suit by plaintiffs, the proprietors 
of the village, to eject the defendant from certain land, which he claimed 
to have succeeded to as heirs to the last hereditarj' tenant, who was his 
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unde, under section 36 of the Tenancy Act, it appeared that (hero was an 
fiiti-y in the Wajib-ul~arz of the village, to which defendant was found to 
have been a party, to the elTcct that if a hereditary tenant died without 
leaving descendants {aulaih, the proprietor should be entitled to take 
possession of his holding. 

Held, that this entry, witli reference to section 2 of the Act, clearly 
excluded the operation of section 30 in the present case, and that elTect 
must be given to it as an agrccniout between defendant and his land¬ 
lord. 


No. 109- 

BeJ'orc Elsinie and liattii/au, JJ. 

KAKM DIN AND ANOTHER—(Defexuants)— 

APPELLANTS. 

Versi-is 

ISMAIL— (Plaintiff)— RESPONDENT. 

Case No. 1359 of 1880. 

Cidl Procedure Code (Act A'o/ 1877), section 3C3-8wi/ to enned gift 

of hereditary land against donor and donee—Tenancij Act {XXVIII of 1808), 

section 3-1- Gift made by hereditary tenant icithont offer to landlord—Want of 

landlord s consent no ground for setting aside alienation in suit to ichich 

landlord is no party. In a suit brought by a collateral relative of a tenant 

with right of occupancy to set aside a deed of gift executed by the latter in 

favour of his daughters son, both Iho lower Courts decreed in plaintiffs 
favour. 

The lower Appellate Court in the above case directed the gift to bo 
cancelled mainly on the ground that as the donor had not made an oiler 
of the land, llio subject of the gift, to the landlonl (who was not a piuty 
to the suit), the gift was therefore invalid with reference to the provisions 
of section 3-1 of the Punjab Tenancy Ad, 

Held, that tlio above section, which was passcil in favour of the Uuid- 
loid, could only bo onfoived in a suit properly instituted by the landlord 
agiiinst the tenant who had contravened its provisions : that the landlord 
might or might not choose to contest his tenant's action, and where he 
elected not to do so there was nothing in the section which could bo con¬ 
strued to render an alienation by the tenant ipso facto invalid, at least as 
against third persons standing in the position of the present appellants. 


No. 111. 

Br/ovc and Jxatflipoi, JJ, 

liUlL\_(l)KFKNDANT)— appellant, 

O UN 1 DAS— (Plaintiff)— RESPONDENT, 

Case No. 1421 of 1880, 

Review of judgment-Aet X of 1877. scdiuJis 522, 023 -Roriek' of iudg- 

matt passed in <iceordancc icuh an ateard of adnirators.—Uddy tliat nudei 
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the provisions of section 623 of the Code of Civil Procedure, a review is 
admissible of a judgment passed in accordance with an award of arbitra¬ 
tors, there being nothing in section 522 of the same Code, \Yhich merely 
excludes an appeal from the decree in such a case, to exclude the admis¬ 
sibility of a review. 

No. 112. 

Before Elsmie and Rattigan, JJ 
GANDA, MINOR, THROUGH HIS MOTHER AND 
GUARDIAN MUSSAMMAT SARJAN— 
(Plaintiff)— APPELLANT. 

Versxcs 

JAW AND SINGH— (Defendant)— RESPONDENT. 

Case No. 130 of 1881. 

Suit by minor through his mother to contest alienation assented to by the 
mother—Inability of guardian to repudiate her oxen acts—Remedy of xninor. 

In a suit brought on behalf of a minor by his mother, as his natural 
guardian, to recover possession of a plot of land, Avhich the defendant 
pleaded had been mortgaged to him with the mother's free consent by 
the minor's uncle who described himself as the “ sarbavah " or manager 
of the minor’s estate, held, that it is a well recognised principle of law 
that no one should bo permitted to avoid his own deliberate act unless 
upon some special and equitable gi*ound, as, for instance, that fraud or 
deception was practised upon him, and that the same principle should 
be equally applied to debar a minor's guardian from repudiating his own 
acts, though it would be open to the minor to challenge such acts on 
attaining his majority, and it would also be open to any person having 
an interest in the minor to sue as his next friend while he was still a 
minor, where the nearest relation happened to be the person who either 
withheld the right claimed, or, as in the present case, where he had 
debarred himself from contesting the particular transaction which was 
deemed injurious. 

Extract prom the judgment op Rattigan, J.—It is con¬ 
tended on behalf of the respondent that although the suit may 
have been dismissed by the lower Appellate Court on a wrong 
ground, still the suit as brought is not one that should be per¬ 
mitted to proceed, because it is brought on behalf of the minor 
by a person who was herself a consenting party to the mortgage, 
which is now sought to be impeached as invalid and inoperative. 
We think there is much force in this objection, and it is 
supported by a ruling reported in Vol. XIX, IV, R,, 233, the 
features of which case were very similar to the one now before 
us. It is a well recognised principle of law that no one should 
be permitted to avoid his own deliberate act unless upon some 
special and equitable ground, as, for instance, that fraud or 
deception was practised upon him and we think that the same 
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principle shoiilrl be equally applied to debar a minor’s guardian 
frojn I’cpudiating his or her own acts. It would of course be 
open to the minor to challenge such acts on attaining his 
majority, and it would also be open to any person having an 
interest in the minor to sue as his next friend, while he was still 
a minor, where the nearest relation happenea to be the person 
who either withheld the right claimed, or, as in the present 
case, wheie he had debarred liimself from contesting the parti* 
cidar transaction which was deemed injurious (see DanielVs 
Chancery Practice^ A’'ol. 1, i)age 7 t). There would seem to be no 
floubt in the present ease that the minor’s mother consented 
to the charge created by Hakim 8ingh in the first instance (see 
luM’(let)ositiun dated llth February 1874), and whether that 
charge was a proper one to bind tlu* minor’s estate or not, a 
])oint ujM)!! which it is uniu'cessary to express any oi)inion at 
jnesent, we do not think that it lies in the mother's mouth to 
disj)ute it nearly nine years afterwards. 

It seems to us, therefort*, that tlu‘ proper course to pui'sue 
is that whicli was followed in the case re])orted in XIX^ IF. i?,, 
23.1 ; and, accordingly, refusing to the mother the authority 
of the Court to sue on behalf of her infant son, and ti'eating 
this suit as practically one on her own account, we dii'ect that 
the same be dismissed. 

It must be clearly understood, however, that this order 
will not in any way prejudice the minor when ho attains 
majority, nor will it bo any bar to a suit brought hona fide 
during his minority by a next friend, other than the mother 
of the minor, to contest the mortgage efleeted with the minor's 
* consent by Hakim 8ingh, or to have it declareil that that mort¬ 
gage had been paid oil from the proceeds realised by tlie mort¬ 
gage in possession. 

AVe make no order as to respondent's costs in this api>eal, 
because he has succoetled \ipon a pt>int which M-as ap^vii'ently not 
urged in the Court below. 


No. 116. 

Before Blouden, <ni(7 Bi\indre(h, JJ, 

OOAVLAT HAl\[—(P laintiff)— APPELLANT, 

] Vr.s'Mc? 

JIAVAN i^IAL—(PEFKNnANT)—PESPONDENT, 


Case No. 1278 of 1870. 


Act {XV of 1877), Schciiutc i/, articles 57, 
1872, 17C —by patntee for money Icnty and for 


120 -Act IX of 
sale of property 
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■pawned—Suit barred as against defendant personally but in time as 
against the pawned property. —Plaintiff, who was the pawnee of certain 
jewellery pledged by the defendant to secure a loan of money, sued to 
recover the principal and interest of the loan, and to obtain a decree 
against the defandant for the debt, and an order for the sale of the jewels. Tlie 
suit was brought more than three years, but less than six years, from the date 
when limitation began to run. 

Held, per Smyth, J. that the whole suit was governed, as to limitation, by 
article 120 of Schedule II of Act XV of 1877. 

But held, by a majority of the Full Court, (Smyth, J. dissenting as to this), 
that the suit was barred as regards the claim against the defendant personally 
by article 57 of the same Schedule, though not barred (by article 120) as to 
the claim against the ornaments pledged. 

In a suit brought upon a personal obligation, and a security for the per¬ 
formance of that obligation, the suit may be barred as to the personal remedy, 
and not barred as to the remedy against the property, by the provisions of the 
law of limitation contained in Act XV of 1877. 

Plowden, j. —This appeal comes before me upon a difter- 
ence of opinion between my learned colleagues upon a point of 
law. 

The plaintiff is pawnee of jewellery pledged by the defend¬ 
ant to secure a loan of money. The suit is to recover the 
principal and interest of the loan, and to obtain a decree against 
the defendant for the debt, and an order for sale of the jewels. 
The debt is found to be Rs. 5,485, and in excess of the value 
of the jewels. The suit has been brought more than three 
years but less then six years from the date when limitation 
began to run. 

My learned colleagues agree that the suit is properly 
framed, that the sum recoverable is Rs. 5,485, and that the 
jewels are liable to be sold in satisfaction of this amount. 
They differ upon a question of limitation. Mr. Justice Smyth 
considers that ai*ticle 120 of Schedule II of the Limitation Act, 
XV of 1877, applies to the suit as a whole, and that the plain¬ 
tiffs suit is within time for a decree to be granted against the 
defendant himself personally, as well as against the property 
pledged. Mr. Justice Brandreth considers that the suit is 
in time as regards a decree against the property, and that so far 
article 120 applies ; but that it is barred by time as to the 
claim against the defendant personally by ai’ticle 57 of Schedule 
II. 

The question for my decision is, whether the suit is barred 
a s regard s the defendant personally under article 57, or whether 
article 120 applies to the suit as a whole. 
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Tlic \io\v taken hy my learned colleague Mr. Justice Smyth 
is this :— 

That a suit properly framed upon a single car se of action, 
as regards the provisions of the Code of Civdl Procedure, not- 
^vithstanding it seeks more than one remedy, is as a suit entire 
and indivisible, and is either barred in toto or not at all by 
tlie provisions of the Act for the limitation of suits ; that it 
cannot bo barred by one provision of that law as to one remedy 
and i»ot barred as to another. That a suit upon an obliga¬ 
tion and a collateral security for the performance of that 
obligation is by reason of the terms of the last clause of section 43 
of the Code of Civil Procedure a suit upon a single cause of 
action, and in asking for a decree against the obligator person¬ 
ally and again.st the movable property hypothecated is properly 
franu'd : that no exi)ress ]n*ovision being made in Schedule II of 
tlio Tainitati<m Act for a suit of this de.scription, it falls within 
article 120, and is brought within the period of limitation as to 
both remedies, if brought within six years from the date when 
till* cause of action arose. 

The like reasoning would apply to suits when the property 
]>ledgod was immovable property with this difference, that 
there is for such suits an express period of limitation provided 
in article 132, (“ for suits to enforce payment of money charged 
uiion immovable i>roperty '0, as the language of that article is 
wide enoTigh to include a suit in which a decree is pmyed for 
agaiivst the defendant personally, as well jvs against the property 
jhedged. 

On tho other hand tho view, as I undei'stand, which Mr. 
Justice llrandreth takes and which is advanced for the defence 
is this ;— 

An obligation and a pledge to secure performance of the obli¬ 
gation are distinct causes of action, and as such give rise to dis¬ 
tinct remedies. By the provisions of section 43 of the Code of 
Civil Procedure they are to be deemed to constitute a single cause 
of action for tho purpose of that section, that is for the purpose 
of compelling a plaintiff when he sued to claim relief both against 
tho defendant personally aT\d against the pi'operty pledged, 
under the penalty of losing his right to the relief not claimed. 
That for the p\irposes of the Limitation Act the causes of acts 
continue distinct, and a single suit to enfoix'c lH>th the obliga¬ 
tion and the charge is in the simi position as regards the law 
of limitation as a suit brought upon distinct causes of action, 
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allowed by the Code of Procedure to be joined in a single .suit. 
That a suit of this kind may therefore be barred, as to the 
personal remedj’^, by onS provision of the Act as to limitation, 
and be within time as regards the remedy against the property 
by another provision of the same Act. That this view is in 
accordance with the law laid down under Act XIV of 1859 in 
the decisions which held that a suit might be barred as to the 
remedy against a debtor and be not barred as to bo remedy 
against immovable property pledged by way of security ; that 
there is no authority for holding that that doctrine was changed 
by the provisions of either Act IX of 1871 or Act XV of 
1877, and the language of each of these Acts in article 132 is 
consistent with the maintenence of the doctrine laid clown 
before Act IX of 1871, and that article 132 of Schedule II applies 
only to suits which are directed to the enforcement of the charge 
against the propert 5 % while other articles of the schedule ^■al•ying 
with the nature of the obligation, apply to a suit which is directed 
to enforcing personal liability. 

I should mention here that for the purposes of tlie lu esent 
case I am bound to take it to be rightly decided that under 
section 176 of the Contract Act a pawnee may and ought to sue 
a pawnor in a single suit in order to obtain both a personal 
decree for money lent of which the payment is collaterally 
secured by a pledge of goods, and also an order for sale of the 
goods in satisfaction of his debt. I do not desire to say that 
I differ from or that I agree in this ruling as correct, but simjjly 
to point out that this is assumed to be correct for present 
purposes. As there is no doubt that a similar assumption 
would be correct if there was an obligation to repay a loan 
secured by a pledge of immovable property, and the argument i.s 
that the general line of argument is the same as regards immov¬ 
able and movable property, it is immaterial whether this 
assumption be correct or not. 

The opinion I have formed is, that in a suit brought ui'on 
a personal obligation, and a security for the perfonnaiice of 
that obligation, the suit may be barred as to the i»er.soiuil 
remedy and not barred as to the remedy against the property 
by the provisions of the law of Limitation contained in Act XV 
of 1877. 

% 

In my opinion, in the absence of express enactment to the 
conti’ary, an obligation and a pledge to secure its performance 
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may i.)roperly be regarded as distinct causes of action, 
taking cause of action to include (as it clearly does in section 
43 of the Code of Procedure) the tinculum juris which 
connects the parties, as well as the particular event which is 
the* immediate occasion of the action. The act of promising to 
repay a loan or do some other act, is in its nature separable 
from the act of i^ledging property, of whatever nature : the 
two acts, in order to be legally valid, need not be simultaneous 
ill point of time and very frequently they are not. The several 
relations of promisor and promisee, pawnor and pawnee, 
mortgagor and mortgagee are distinguishable lu^er se as legal 
relations, and as giving rise to different and distinct remedies. 

It has been held (under the old Code of Civil Procedure and 
before section 43 of the Code of 1877 was amended by Act XII 
of 1879) that a pledge of property is capable of being a cause of 
action and of giving a title to relief, independently of the obli¬ 
gations to which it is accessory and of relief upon such obliga¬ 
tions (2 Mitd. II. C. p. 52, 3 JIad. IT. C. 91 and 10-8. IP. i?. 

]). 5C). There is nothing in section 43 of the new Code of Proce¬ 
dure which is in conflict with this doctrine. The last clause of 
that section does not enact that a security for the performance 
of an obligation is not a cause of action, but merely that such 
security (and this without any qualification jis to the time of 
the security being given relatively to the time of the obligation 
being created) shall be deemed to constitute but one cause of 
action with the obligation itself. The language of the clause 
itself seems to indicate, that in the absence of this expi'ess pi^o- 
vision the security would be a distinct cause of action. Tlie 
section is devoted to guarding a^iinst multiplicity of actions, 
and the object of the last clause seems to bo to preclude the 
institution of two separate actions, one to enforce the i>ei'somil 
liability and one to prosecute a remedy against the pi'operty 
pledged as security. 

4 

Having regard to the langiiage of this clause, I think it 
receives its full scojie by holding that it pi'oeludes two suits, 
one upon the obligiition and one upon the pletlge, and that it 
would be an expansion of the scope of this last clause, not 
warranted by the terms in which it is fiimunl, to hold that the 
obligation and the pledge are to be deemed to constitute a 
single ca\ise (»f action for other purposes than tliat of this sec¬ 
tion, and an\ong them for the purposes of applying the law of 

limitation. 
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The objection, however, remains that there is but one suit 
upon what is, according to the pro\’ision of the Code of Civil 
Procedure, one cause of action : and that there is no t)io''ision 
in the Limitation Act for a suit of this i>articular description, 
nameljs a suit to enforce both a personal liability and a charge 
upon movable propei’ty pledged for the performance of an obliga¬ 
tion, and that such suit therefore falls under article 120 only, and 
is barred either hi toto or not at all. 


I think this contention involves the proposition that 
if a single cause of action gi\'es rise to more than one remedy, 
of the kinds described in the first column of Schedule IT, first 
division, “ Suits,” a suit in which more than one such remedy 
is properly claimed, is a description of suit not specifically 
provided for in the schedule, and therefore falls under article 
120 . 


For instance, if a principal immediately on the renunciation 
of the agency demand of a factor an account and payment of 
the balance due, and the factor refuse the account, I think it 
is plain that there is here but one cause of action, within the 
meaning of section 43 of the Code, and the principal is bound 
to bring one suit both for the account and payment. If the 
principal sued for the account only, the limitation would be 
three years (article 88) and I apprehend it would be the same if 
he sued for the money only. But the suit for the two remedies 
not being specifically provided for elsewhere, would, according 
to the view now suggested, fall under article 120. Again, the 
period for a suit for specific performance of a contract is 3 years 
under article 113 and for compensation for a breach of a contract 
not in writing registered is also 3 years under the express pro¬ 
vision of article 115 or some other preceding article. In the case 
cited in the illustration to the 3rd paragraph of section 19 of 
the Specific Relief Act, there is but one cause of action, entitling 
the plaintiff both to specific performance and to compensation. 
Under the view now suggested as to the interpretation of 
Schedule II the suit described would fall under article 120 and* 
the period would be 6 years. These are such anomalous results 
as to create some doubt as to the correctness of the view which 
leads to them. 

It seems to me a more natural and reasonable view that a 
single suit which seeks two or more distinct and independent 
remedies of the kinds described in the first column of Schedule 
II, Division Suits,” is for the purposes of the Limitation law to 
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be (leemccl a combination of two or more suits, and is divisible, 
so that it may be barred as to one of the remedies sought 
and not barred as to the other, even though there be but a 
single cause of action. I say advisedly distinct and independent, 
to exclude suits when one of the several kinds of relief is asked 
for as merely subsidiary to another, as, for instance, in a suit for 
mesne profits, or for the balance in the hands of an agent who 
has not accounted when the taking of the account is incidental 
to the granting of the principal relief sought and the prayer for 
it is superfluous. 


This view is consistent as it seems to me with the scheme of 
Schedule II and its language. That schedule seems to be framed 
in contemplation of suits in which a single remedy is sought, 
and a suit is in many or most instances described according to 
the remedy it seeks and not according to the cause of action on 
which it is founded. In the first 148 articles of the First Dhdsion 
of this Schedule, I can find only one article in which a suit with 
two objects is mentioned. This is No. 106, “ for an account and a 
“ share of the profits of a dissolved partnership,” and in that case 
the relief by way of account is merely subsidiary and incidental 
to the final relief sought. 

Upon this view, even if it be conceded that a suit upon an 
obligation and a security for its performance is a suit upon a 
single cause of action, by reason of the last clause of section 43 
of the Code of Civil Procedure, such a suit, when the security was 
movable property, would, for the ]>urposes of the Limitation Act> 
be treated as compounded of two suits, vh., one for a i>ei'Sonal 
lemedy in respect of the obligation and one for the enfoi'cement 
of the charge, and thexefore, as subject to two i erieds of limita¬ 
tion, under distinct articles of Schedule II, these articles in a case 
like the i>resent being No. 57 and No. 120, 

So where the property was immovable, section 132 would 
ai>i)ly to the charge on the i>ropcrty, and seme earlier article to 
tlie iiersonal claim. This view sums consistent with such 
authority as there is to consider in thi^ eonneclion. It was held 
by this Court in the case reported as No. 73 of I*uvjtxb ifreorrf, 
1876, that a suit to enforce personal liability upon a registered 
bond mortgaging property was 6 years under Act IX of 1871, 
and not 12 under article lo2, that article i*elating only to suits 
directed to enforcing the charge. This decision was arrived at 
upon consideration of tlic old law before Act IX of 1871, andthe 
language of Act IX of 1871. I do not lay sUtss ui>on this 
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decision, as I was the author of it. But I think it is a remark¬ 
able fact that there is no decision to be found in the 10 years 
that have elapsed since 1871, which rules that the law of limita¬ 
tion is entirely changed as to suits directed both to enforcing 
the personal liability of a mortgagor, and to charging the 
property mortgaged, so as to at least double the period of limita¬ 
tion as to the former relief. The examination of the Schedule 
with the result already mentioned confirms me in the view that 
article 132, both in Act*IX of 1871 and in Act XV of 1877, does 
not extend to a suit seeking a distinct two fold remedy, namely 
against the defendant personally and against his property, but 
only to a suit with the single object of enforcing the charge 
against the property. 

Briefly the view that I take is this. Under the former law 
of limitation (Act XIV of 1859), and while Act VIII of 1859 
was in force, an obligation and a security for its performance 
were treated as distinct causes of action, and there is nothing 
either in Act IX of 1871 or Act XV of 1877, to show that they 
may not still be so regarded for the purposes of these Acts. 
The last clause of section 43 of the Code of Civil Procedure is 
expressly restricted in its scope and does not of itself o))erate 
to render a suit claiming relief in respect to an obligation and a 
security for its performance a suit upon a single cause of action 
for all purposes including the application of the law of limita¬ 
tion. The Schedule of Act XV of 1877 (as of Act IX of 1871) 
is framed with reference to remedies rather than causes of action, 
and primarily for suits in which a single remedy is sought. A 
suit seeking several distinct remedies mentioned in the schedule 
may be regarded as a combination of several suits for the pur¬ 
poses of the Limitation Act, and is therefore divisible, and may 
be held to be barred as to one remedy, and to be not barred as 
to another. This view seems to square with the doctrine in the 
earlier cases, with the decision in No. 73 of Punjab Recordy 1876, 
and to be in conflict with no decision of any Court upon Act TX 

of 1871 or Act XV of 1877. 

It follows that in the present case the suit is, in my 
opinion, barred as regards the claim against the defendant 
personally, but not barred as to the claim against the ornaments 
pledged. 

The decree must therefore be that the plaintiff’s suit is dis¬ 
missed as against the defendant personally, and that the plaintiff 
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is entitled to bring to sale through the Court the jewellery of 
the defendant deposited with him and to retain the proceeds 
unless befoi’e such sale the defendant pay to the plaintiff the 
sum of Rs. 5,485, balance of principal and interest paid to 
the defendant upon the security of such jewels. But as the 
jjlaintiff fails as to the personal remedy and could himself have 
sold the jewels without a suit, I think the parties should bear 
their own costs throughout. 


Judgment of Smyth, J.—Omitted. 

No. 118. 

Before Smyth and Batfiyan, JJ. 

GANESH DAS— (Plaintiff)— APPELLANT. 

Versus 

SECRETARY OF STATE FOR INDIA— (Defdt.)— 

RESPONDENT. 

Case No. 115 of 1881. 

of aclion — Jurisdiction—Suit for damages for breach of con¬ 
tract—Place of performance of contract —Residence for purposes of 
Jurisdiction—Art X of 1877, section 17— Return of plaint for presentation ia 
proper Court.-In a suit brought at Rawalpindi against the SecreUry of State 
for India for damages for breach of a contract by defendiuit's agent, the Forest 
Oflicer at Hazara, to purchase certain wood for conversion into charcoal, 
it appeared from the plaint, that the place of the performance of the con* 
tract was in the Hazara district where the plaintiff was to obtain the wood 
lie contracted for and convert it into charcoal, and where the defendant's 
agent finally committed the breach of contract for which plaintiff claimed 
damages by seizing the wood, end withholding permission to plaintiff to 
manufacture the wood into charcoal. 

//c/d, that assuming the plaintiffs cause of aclion arose cxcontractu^ 
lie could not maintain that a cause of action arose within the jurisdiction 
of the Itawalpindi Court (where it was alleged at the hearing of the 
appeal that the contrat was made) and, further, that if the plaintiff was 
proceeding in tort, it was equally clear that the wrongful act of conver¬ 
sion of which he complained look place in the Hazan\ and not in Uio 
Rawalpindi district. 

Held, also, that the term “ reside" in section 17 of ActXof 1877 contem¬ 
plates a personal residence, and as the defendant in the present suit 
could not bo said to have aclualb’ resided" in the Rawalpindi district 
at the date of the commencement of the suit, the Rawalpundi Court had no 
jurisdiction to hear and determine such suit. 

The plaint was therefore ordered to be returned for presentation to the 
proper Court. 
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No. 119. 

Before Sinytlc and Rattigaiiy JJ. 

MIR NASTR HUSAIN— (Defdt.)— APPELLANT. 

Versus 

MUSST. FAKR JEHAN BEGAM—(Pltff.)— MOHAMAD 
AZIZ ik ANOTHER— (Defdts.)—RESPDTS. 

Case No. 1044 of 1880. 

Civil Procedure Code (.4c( X of 1877), section 373— E£ecution—Sale of 
house—Suit by plaintiff to establish her proprietary title to the property sold 
— Cancellation of sale by executing Court after institution of plaintiff's suit — 
\Vithdrawal by plaintiff from her suit—Subsequent order by Appellate 
Court upholding the sale—Fresh suit by plaintiff for declaration of her title 
to the property sold—Right to maintain such suit —Fresh cause of action .— 
In a suit by plaintiff for a declaration of her proprietary right in a certain 
house, it appeared that the property in dispute had been attached and sold 
in execution of a decree obtained against the plaintiff’s husband. The 
plaintiff then sued the decree-holder and judgment-debtor to establish her 
proprietary title to the house sold. After the institution of this suit the Court 
in which the execution-proceedings had been taken, refused to confirm the 
sale, and ordered the house to be released from attachment. Plaintiff there¬ 
fore withdrew from her suit, though without obtaining permission under 
section 97 of Act VIII of 1859 (which was then in force), and the suit was 
accordingly struck off the file. Subsequently, the Appellate Court set 
aside the orders of the execution Court, and upheld the sale, whereupon 
the plaintiff brought the present suit against the decree-holder and auction- 
purchasers for a decree declaratoiy of her title to the house. 

Held that such suit was not barred hy the provisions cf section 373 of 
Act X of 1877. 

Per Curiam. The plaintiff withdrew from the former suit because 
the cloud which had been cast on her title by the attachment and sale 
of the house had been removed by the cancellation of the sale and the 
withdrawal of the attachment. AVhen, however, the proceedings against 
the house were re-opened by the appeal to the Commissioner’s Court, 
and when the result of that appeal was to affirm the auction sale, a 
fresh attack was made upon the plaintiff’s title, and a fresh cause of 
action ^-crued to her, distinct from that which formed the basis of her 
former suit. 


No. 127. 

Before Smyth and Braiulretli, JJ, 

GIAN SINGH— (Defendant) -PETITIONER. 

Versus 

MAHAN SINGH— (Plaintiff)— RESPONDENT. 

Case No. 50 of 1881. 


Mortgage—Vsufructuai'y moi'tgage where mortgagor undertakes no 
personal liability— Right of mortgagee to sue for principal debt .— In 
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suit by the mortgagee to recover the principal and interest clue upon a 
deed of mortgage, it appeared from the terms of the deed that in consider¬ 
ation of the receipt of a certain sum by the defendant from the plain- 
tilT, the defendant mortgaged certain land to the plaintiff, agreeing to 
cultivate the land, pay the Government revenue, and be responsible for 
) rofit and loss. It was fuilhcr agreed that the mortgagee should take 
the produce of the land in lieu of interest, and it was added that the 
mortgagor should be at liberty to redeem whenever he paid the principal 
and interest in full. 

Held, that tlic mortgage being essentially an usufrucl\iary one, the 
mortgagor undertaking no personal liability for the money, and Ihero 
being no stipulation that the mortgagre might sue for the principal 
whenever he chose, while there was a stipulation securing to the mc^rtgagor 
the right to redeem at pleasure, the plaintiff's suit for the principal did 
not lie, his proper remedy being to sue for the produce of the land. 



of the order of (he Judicial AatfiJattf of IShahpur, dated 

\Sth Xoveuiber 18fc>0. 

Sutherland for plaintiff. 

The facts of this case sutliciently appear from the judgment 
of the Chief Court, delivered by— 

Smyth, J. — Tl^e plaintiff sued uj on a deed of mortgage to 
recovei’ Ks. 150 as i)rincii>al and Ks. 80 as interest, and he got 
a decree for the amount in full. The decree was upheld in 
appeal to the Judicial Assistiint. 

The ease \vas called for under section G‘22, Act X of 1877, 
on the application of the defendant, who urged that under the 
terms of the deed of mortgage the plaintiff was not entitled to 
sue for the principal. 

The terms of the deed are to the effect that in eonsidem- 
tion of the receipt of Rs. 150 by the defendant fixnn the plaim 
tiff' he mortgaged 2 ghoiauos 3 kanals 4 murlas of land to the 
plaintiff’, and agreed to eultivai;o the land, pi\y the Government 
revenue, and be responsible for i>rofft and loss. It was fui'ther 
agreed that on account of the interest, Rs. 13-8-0 yearly, the 
mortgagee should take the produce of the hnul and of the ganlen 
thereon. It was addeil that the mortgagin'should Ik' at Hlnn'ty 
to redeem whenever he jmid the prineiiKil and inteivst in full. 

AVe think that the mortgage was essentially an usufruc¬ 
tuary one, anil that as the mortgagm* unilertix>k no i>ersonal 
liability for the money and there was no stipndation that the 
mortgagee might sue for the prineijuil whenever he chose, 
while, on the other hand, there was a stipulation securing the 
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mortgagoi’ the right to redeem at pleasure, the plaintift’s suit 
for the principal does not lie. His proper remedy would 
appear to have been to sue for the produce of the land. As, 
however, the mortgagee appropriated the produce and it would 
be difficult now to ascertain the value of the produce for the 
last six years, we do not coiisider it necessary, on an application 
under section 622, Act X of 1877, to interfere with that part 
of the decree of the lower Court which awarded the plaintiff 
interest for six years at the rate of Rs. 13-8-0 per annum. But 
we cancel that part of the decree which awards the principal 
to the x>hiintiff. The land will remain mortgaged to plaintiff 
as before. The view expressed above is in accordance with 
X)revious decisions of this Court, Nos. 15 Puvjab Record iov 1870, 
and 57 of 1873. 

AVe modify the decree of the lower Court as above. The 
parties will bear their own costs throughout. 


1882. 

No. 2. 

Before Plowdeii, Braiidreth and Barldey^ JJ. 

KESAR SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

GANGA SINGH AND OTHERS—(DRPENDAxrs)— 

RESPONDENTS. 

Case No. 485 of 1879. 

Inheritance —Sia'i by one of several co-heirs for his share i/i an estate^ 
Dismissal of such suit—Subseguent suit by all the hev's for the whole estate — 

Res judicata— Right of the heirs not parties to the first suit to recover the 
whole estate—Exclusion of that portion of the estate to rrhieh the first suit 
related. —The estate in dispute was last held in full ownership b}* one 
J. S., son of S.S., and on his death without issue devolved on the widow 
of S.S., and Alusst. D. daughter of S.S, the latter holding with only a 
life interest. On the death of Musst. D. mutation of names took place in 
favor of B.S. her husband, whereupon one P.S., a male collateral of 
S.S., sued B.S* for Jth of the "whole estate, and his suit was dismissed 
on the ground that the defendant had a better title. On the death of B.S., 
the present plaintiffs, who were the collateral heirs of S.S.. sued the present 
defendants, the collateral heirs of B.S., for the estate, among the plaintiffs 
being included the sons of P S., and no deduction being made of the 
fraction of the whole estate in regard to which P.S.'s suit was dismissed. 

It was found that plaintiffs' right to succeed as heirs of the last full owner 
was superior to that of the defendants, and that the defendants had not 
acquired by adverse possession or otherwise an absolute title to the estate. 
The claim was also held to be res judicata as regards two of the plaintiffs, 
the sons of P.S., but the question remained as to whether the remain¬ 
ing plaintiffs were entitled to a decree for the w’hole of the land or only for 
their respective shares, the share of the two plaintiffs, whose father P.S. 
sued before, being deducted. 

Held, per Brandreth and Barkley, JJ. (Plowden, J.. dissenUng^. that 
P.S.’s share must be excluded from the decree, as the right of each plain¬ 
tiff to a decree depended upon his ovm title and upon that title alone, and 
the defendants could succeessfully set up against any claim to P.S.'s share 
the plea, that on the plaintiffs* own showing P. S.'s sons were "alone entitled 
to that share, and that the circumstance that the plaintiffs were co-heirs did 
not affect the case, as the share of each was ascertainable. 

Ueldf per Plowden, J., that the plaintiffs other than the sons of P.S. 
were entitled to ignore altogether the proceedings taken by P. S. in respect 
of his share of the inheritance, and that the mere circxunstance that the 
sons] of P.S. had joined as co-plaintiffs did not preclude the oUier plaintiffs^ 
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from recovering all that they claimed, even if that would have the effect 
of giving to these plaintiffs some of the land unsuccessfully claimed by 
P. S., and that the circumstance that the share of these plaintiffs could be 
ascertained did not affect tlieir right to recover the whole. The fact that 
P. S. sued for a share and his suit was heard without objection, did not 
affect the other plaintiffs. A suit by one only of several co-heirs for his 
share is a suit which is open to objection by the defendant on the ground that 
one co-heir cannot sue without making the other co-heirs parties, and also, 
on the ground that he ought to sue for the whole estate. If these objec¬ 
tions are not taken, the suit may proceed and a decree may be made in it. 
But this cannot be held to oblige other co-heirs to sue for their shares in 
the estate instead of the whole when the whole remains in the possession 
of the defendants, nor can it affect their right to recover the whole. If the 
defendants have to undergo the trouble of contesting two suits instead of 
one, it is due to their not having objected in the proper manner and at tho 
proper time to the maintenance of the suit brought by P.S. 


No. 4- 
Full Bench* 

Before Ploivden, Smyth, Brandreth and Elsmie, JP 
CHETO MULL— (Defendant) —APPELLANT. 

Versus 


MAHOO MULL— (Plaintiff)— RESPONDENT. 

Case No. 560 of 1880. 

Arbitration—Reference without consent of all the parties to the suit— 
Award and judgment in accordance therewith- -Right of appeal by party 
consenting to reference—T urisdiction—Effect of award following on submission 
to arbitration by some only of the parties to the suit.—Held, by the Full 
Bench, that as by the provisions of section 506 of the Code of Civil Pro¬ 
cedure, the consent of all partie.s to a suit is a condition precedent to the 
jurisdiction of a Court to make an order of reference under section 508, 
therefore if only some of the parties consent, an award made upon such an 
order is not an award that renders a judgment or decree passed in accord- 
aticr with it final as regards appeal under section 522, and it is open in 
such a case to any of the parties who consented to the reference to appeal 
from the decree on the ground that the award was passed upon an order 
of reference made without jurisdiction, because consent of some of the 
parties cannot give the Court a jurisdiction not given to it by law. 


But, held, further, by the Division Bench, that where some only of the 

parties to a suit submit to arbitration (the submission not being conditional 

upon the consent of the other parties) and an award follows on such 

submission, the proceedings are not void nor the award a nullity but the 

award is good as evidence on behalf of the party is whose favour it’is made 

and against the appellant who consented to the arbitration, and such party 

IS entitled to have a decree which has followed on such award upheld 

unless the opposite party can satisfy the Court that the award is invalid ’ 

that is to say, one to which as it stands the Court cannot or ought not to 
give effect, ^ 
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No. 7. 

Privy Counsel. 

Before Sir Barnes Peacock, Sir Montague E. Smyth, Sir 
Robert P. Collier, Sir Richard Couch and Sir Arthur 
Hohhouse, 

SIRDAR SUJAN SINGH— (Defendaxt) —APPELLANT. 

Versus 

GANGA RAM AND ANOTHER, LEGAL REPRESENTA¬ 
TIVES OF HARDIAL SINGH— (Plaintiffs)— 

RESPONDENTS. 

Principal and surely—Contract for supply of /im5er—Adrancc made 
to contractors on plainti-ff"s secuHty—Failure of contract -Liability of surety 
for balance of adcance—Surety s right to recover such balance from contrac¬ 
tors—Contract of indemnity made in Bhaioalpur State not governed by Inw of 
British India .—Tho defendants in November 1839, entered into a contract 
with the Political Agent of the Bhawalpur State to supply timber. Nothing 
was said as to the quantity of timber which was to be supplied, nor as 
to the time during which the contract was to remain in force, but the con¬ 
tract allowed the Political Agent to take the timber or not according to his 
approval of it. Shortly after the making of tho contract, lha contractors 
were desirous of obtaining an advance of money, and it appeared that an 
advance of Rs. 10,000 was made from the Bhawalpur State by the Political 
Agent on tho security of tho plaintiff. The contractors supplied some 
limber, part of which was accepted, and part rejected, and finally, in 
September 1870, tho Political Agent called upon the plaintiff to pay the 
balance which then remained of the advance of Rs. 10,000, after giving 
credit for tho timber which had been received for the Stale. This amount 
the plaintiff was obliged to pay, and he therefore sue<l to recover it from 
tho defendants. 

Held, by their Lordships of the Judicial Committee, upholding Uie 
decree of the Chief Court, that tho plaintiff was entitled to recover from the 
defendant. The contract under which tho plaintiff became the surely was 
made in Bhawalpur, and the parties must be considered to have made it 
according to the liabilities that would be incuned there, the principle not 
being a correct one that when the surety came to enforce his rights against 
the principals tho law of British India was to be looked at. As therefore 
the parlies clearly contemplated that the plaintiff was to be responsible 
for the repayment of the advance in case the contract should fail, and the 
contract had clearly failed in September 1870, when the Political Agent 
directed the balance to be recovered from the plaintiff, the decree in favour 
of the plaintiff ought to stand. 

Their Lordships held further on the facts that the Political Agent was 
both entitled to put an end to the contract, and justified in so doing. 

Appeal from the order of the Chief Court of the Fui\iah^ 

dated 29fA January 1S77. 

J. D. Mayno for the appellant. 

Tho facts of this case aix) fully set out in the judgment of 
tho IjoixIs of tho Judicial Committee. The judgment of the Chief 
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Court from which the present appeal was preferred, is reported 
as Civil Judgment No. 36, Punjab Record^ 1877. Their Lord- 
ships* judgment was as follows :— 

The suit in this appeal was brought by Hardyal Singh, who 
has since died and is now represented by the respondents, against 
Makkun Singh and the appellant, Sujan Singh, to recover a 
sum of money which the plaintiff said he had paid as surety, and 
was entitled to recover from them. 

Makkun Singh is since dead, and his representative has not 
joined in the appeal. Sujan Singh is the son and representative 
of Nand Singh, who died before the suit. 

The circumstances under which the plaintiff became surety 
are, that on the 12th of November 1869 Nand Singh and Makkun 
Singh, through their agent Gurmukh Singh, entered into a 
contract with the Political Agent of the State of Bhawalpiir to 
supply timber, the contract being that the timber should be 
supplied clear and without knots ; that on its arrival at Mooltan 
it was to be examined there by a mistree appointed by the 
Political Agent, and after inspection was to be forwarded to 
Bhawalpur ; that though the timber should be forwarded, yet, 
notwithstanding the approval of the mistree, the contractors 
would take back any timber which was disapproved by the 
State at Bhawalpur. Another clause, as to the place of depositing 
it, is not material ; and the fifth was that the Political Agent 
would purchase the timber brought by the contractors to Bhawal¬ 
pur, and rates of payment for it were specified. Nothing was 
said as to the quantity of timber which was to be supplied, nor 
as to the time during which the contract was to be remain in 
force. It was only a contract, to supply timber, and allowed 
the Political Agent, who represented the State of Bhawalpur, 
to take it or not according to his approval of it. It would 
appear that shortly after the making of the contract the con¬ 
tractors were desirous of obtaining an advance of money, and 
they applied to the Political Agent for it. The plaintiff has 
given his account of the transaction ; but as the Political Agent, 
Colonel Minchin, has also stated what took place, it will pro¬ 
bably be better to refer to what he said. He was examined as 
a witness, and said, in answer to the question, “ On whose 
“ security did Nand Singh and Makkun Singh obtain an 
“advance of 10,000 rupees from the Bhawalpur State?” 
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** On the security of the plaintiff, who was at that time con¬ 
fidential agent attached to my Court ; the defendants were 
introduced to me by the plaintiff, who stated that they were 
the agents for the sale of timber belonging to the Maharajah 
of Cashmere and Cashmere subjects ; —** I at once accepted 
him as security, on the understanding that if the defendants 
failed to carry out their contract, the plaintiff should make 
good the balance of advance.’* In answer to a question in 
cross-examination he said, Tlie plaintiff was in no way res¬ 
ponsible for the fulfilment of the contract, but only for the 
“ repajmient of the advance in case the contract should fail.” 
The plaintiff s statement was that he had a letter from the defend¬ 
ants, asking him to obtain an advance on account of the contract ; 
that the agent Gonnukh Singh asked forRs. 25,000, and he sug¬ 
gested that Rs. 10,000 might be advanced ; and that he w’ent to 
Colonel Minchin on the day he received the letter. Colonel 
Minchin refused to advance the money unless on security, and 
the plaintiff said he would be surety, and requested him to 
advance Rs. 10,000 for the present to enable the contractors to 
open their work. The money was advanced. Tlie i>eriod for 
the supj^ly of timber appears to have been during the cold 
season, when only it could be floated dow'n the river, as it had 
to be for a considemble distance. Tlie contmetors supplied some 
timber. Part of it was receive<l and |^rt rejected ; and 
complaints w'ere made, no doubt, ns to the quality of it. In 
September 18/0 Colonel Minchin called upon the plaintiff to 
pay the balance which then remained of the advance of 
Rs. 10,000, after giving credit for the timber which had been 
received by the State, and w'hich Imlanco amounted, as Colonel 
Minchin says, to Rs. 8,860-7 annas. He gave directions tliat this 
amount should bo recovei'ed from the plaintiff: and it w’as re¬ 
covered from him, in the first instance, by his giving up jewels 
and different securities, which were valued at tho sum to bo 
recovered, w'hich w’as ultimately re/ilised fi'om them. The plain¬ 
tiff w'as, in fact, obliged to jmy the amount, as being the 
balance remaining of the advance ; and this is >vh it he now 
seeks to recover from tho defendants. The question is whether 
he is entitled to do so. The low'or Courts have decided that 
ho is entitled. When the case first came befoiv the Chief Court, 
one of the learned Judges w^tis of opinion that-, applying, according 
to his view, tho hwv of Britisii fndia to the case, thoi'e had been a 
breach of contmct wdiich justified the payment of the money by 
the ]fiaintiff; and thei'cfore ho, as sui'oty, wqrs entitled to recover 
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it. The other learned Judge was of opinion that the act of 
Colonel Minchin as an act of State could not be inquired into ; 
and that on this ground, the plaintiff having been thus obliged 
to pay the money, he was so entitled. Consequently a decree 
was made in the plaintiff s favour. Thei'e was then an ajjplica- 
tion for a review, upon which the learned Judge 
who had in the first instance thought the contract had 
been broken, after a discussion of the evidence, came to the 
contrary conclusion, and thought that the contract had not 
been broken, and therefore that the plaintiff was not entitled 
to recover. The other learned Judge adhered to his opinion 
that the act of Colonel Minchin could not be disputed, and on 
its being referred to a third Judge he took the same view. 
The application for a review was therefore dismissed, and the 
decree was confirmed. 

Their Lordships have now to consider whether this decree 
in favour of the plaintiff ought to stand. 

The contract under which the plaintiff became the surety, 
and which is the contract that must really be considered in this 
case, was made in Bhawalpur, and the parties must be consider¬ 
ed to have made it according to the liabilities that would be 
incurred there. Their Lordships do not concur in the view 
that when the surety comes to enforce his rights against the 
principals, the law of British India is to be looked at. They 
must see what was in the contemplation of the parties when 
they entered into the contract at Bhawalpur, and the evidence 
of Colonel Minchin puts it as high as it can be put in the 
defendants’ favour. He says that the plaintiff was to be re¬ 
sponsible for tlie repayment of the advance in case the contract 
should fail. The question is, whether the contiact to supply 
timber has not failed within the meaning of the contract of 
suretyship. It is clear that when Colonel Minchin, in Septem¬ 
ber, 1870, directed that the balance should be recovered from the 
plaintiff, the contract had failed. It was put an end to by a 
power which neither the defendants nor the plaintiff, the surety 
could dispute. Colonel Minchin had power to put an end to the 
contract; and if we look not merely to the power which he might 
have as Political Agent, but to the terms of the contract for the 
supply of timber, it would appear that he was entitled to do so. 
The contract Avas one* which, being indefinite in point of time, 
it would seem might be put an end to oy either party. It was 
really only a contract to pay for timber supplied and accepted 
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according to certain rates. Therefore in this respect, if it were 
necessary to go into that question, he had power to put an end 
to the contract. Moreover, if their ILornships had thought it 
necessary to go into the question whether Colonel Minchin was 
justified in what he did, there is evidence that the contract had 
failed throught the acts of the contractors; that they had, 
according to Colonel Minchin’s evidence, after offering a quan¬ 
tity of timber which had been rejected, as there was power to 
do, abandoned the contract, and they do not seem to have taken 
any steps insisting on the timber being received or to have sent 
other timber in its place. The evidence is, and there is no 
reason to doubt that it is true, that they had in fact done in the 
way of abandoning the contract what would have justified 
the Political Agent in treating it as at an end, and saying that 
th(‘ balance ought to be repaid to the Government. The Agent 
had, under those circumstances, declared the conti'act at an end. 
In any view of the case, therefore, the balance of the advances 
ought to be repaid by the surety. And the surety, having been 
compelled to pay the money, is entitled to recover it from the 
defendants. 

Their Ix)rdships think that the decree Avhich was made in 
the first instance by the Gliief Court, and confirmed upon the 
application for a review, was right; and they will humbly advise 
Her Majestj' to dismiss the appeal. 

No. 9. 

Before Plowden and Smyth, JJ. 

EAAIJI DAS— (Plaintiff) —APPELLANT. 

FerifKs 

HAMTR CHAND it OTHERS— (Def^dants) —RESPDTS. 

Case No. 628 of 1880. 

Custom, Ah'e?ia/io7i —Mauzah BUgah, JuUundur district —Potcer o/non- 
rropHctor to sell his house tcithout permission of proprietors — Proprietors* 
righ to site. — Held, that a non-proprietary resident of Mauza Bilgah in 
the Phillour tahsil of the Julhmdur district may sell his house without 
tho permission of the proprietors, though ho has no power to sell the site. 

No. 10. 

Before Plouxien and Smyth, JJ. 

NATH A SINGH— (Defendant) —APPELLANT. 

GURBAKSH SINGH— (Pi.mntiff)— RESPONDENT, 

Case No. 1283 of 1880. 

Cause of action —Swtf by creditor impeaching alienation by debtor^-' 
rrovd—Act 1 of 1877, sceticn 12—Dccfojofcrj/ dccico.—i/fW, that a 
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mere creditor who has not obtained a decree for his debt cannot sue to 
impeach, as being fraudulent and void, a voluntary conveyance b 3 ' his 
debtor; (1) because he is not competent to claim a declaration under 
section 42 of the Specific Relief Act, until he has a decree for his debt; 
and (2) because before that decree is made, the only relief that could 
be sought by him is the relief afforded by a declaratory decree. 


No. 17. 

Privy Council 

Before Sir Barnes Peacock, Sir Montague E. Smith, Sir 
Richard Couch and Sir Arthur Hohhouse. 

NAWAB MUHAMMAD AZMAT ALI KHAN (Defdt.)— 

APPELLANT. 

Versus 

MT. LALLI BEGUM k OTHERS —(Pltffs.) —RESPDTS. 

Custom, Inheritance-Mandal Sumily—Uuhannnadan Low—Legitimacy 
— Acknowledgment—Pensions Act (XXIII of 1871), sections 4, 6— Juris- 
diction of Civil Court-'Croicn Grant—Certificate—Omission to obtain certi¬ 
ficate before institution of suit—Filing of such certificate before final 
judgment. — Held, by the Privy Council, that no custom was established 
in the Mandal family varying the general rule of the Muhammadan Law 
relating to inheritance, or to the effect of the acknowledgment of a son. 

Where some part of the property in suit consisted of land which the 
Courts below assumed to be held under a grant from the Crown which 
brought it Avithin the Pensions’ Act, 1871, and it appeared that no certi¬ 
ficate as provided by section 6 of the Act was obtained before the com¬ 
mencement of the suit, but that before the case was finally disposed of, and 
the final decree passed, the certificate was obtained and delivered to the 
Court, held, that assuming that the Court was right in considering the 
grant as one within the Pensions’ Act, it came to a correct decision in 
holding that, when the certificate mentioned in the Act was obtained, the 
suit might proceed. 


No. 18. 

Before Smyth and Brandreth JJ. 

GHAZI— (Plaintiff) —APPELLANT. 

Versus 

JUMA KHAN— (Defendant) —RESPONDENT. 

Case No. 1174 of 1880. 

tenancy Act (XXVIII of 1808), section 2~ Statements of Landlord 
and tenant recorded in Naqsha Mudakhilat—Occupancy rights—Agreement. 
—In a suit by plaintiff to establish his right of occupancy in land from 
which he had been ejected by the defendant (the proprietor), it was con¬ 
tended by the plaintiff that the statements of the parties which were 
recorded in the Nagsha Mudakkilat and duly attested by the proper officer 
at Sattlems nt, constituted an agreement between landlord and teunat within 
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the mcaniDg of section 2 of the Tenancy Act, in accordance with which 
plaintifY was entitled to right of occupancy in the land in suit. The 
landlord’s statement was to the effect that he gave the land 20 years 
previously to the tenant, and had received from him rent in cash and 
that it was not competent to him to evict the tenant. The tenant’s 
statement was the counterpart of this, and he stated among other things 
that he would not relinquish the land and that he would pay rent at the 
same rate as proprietors. 

Held, that it was clearly the intention of the parties at that time as 
embodied in their statements that the tenant should have a right of occu¬ 
pancy in the land, and the statements being duly attested by the proper 
Settlement official amounted to an agreement within the meaning of the 
first para, of section 2 of the Tenancy Act. 

Case remanded for a finding as to whether the said agreement still 

remained in force so as to entitle plaintiff to a right of occupancy in the 
land claimed. 


No. 19- 

Before riouden and Brandreth, JJ. 

VASIN AND OTIIEIIS— (Plaintiffs) —APPEU^ANTS. 

GOKAL CHAND AND OTHERS— (Defendants)— 

RESPONDENTS. 

Giisu No. 1326 of 1880. 

luiscnicnls—IiKjhl of ri iracii-Custom - Suit to comptl defendants to 
binld a snccnon uprer story of their housc-I'roof required from plaintiffs 

in suck ca.so.—When a suit is bi-ouglit to restrain tlie owner of a house 
from adding an upper story to his own liouse, or to compel him to make 
some addition for tlie protection of the plainUff’s privacy, strict proof 
should bo demanded from the plaintiff (J) that the custom of domesUc 
privacy is observed among that section of society of which he is a 
member, and (2) that the domestic privacy of individuals is geaerally 
regarded among the community of the locality where the plainUlf resides 
as being of so much importance that by common consent it is considered 
incumbent upon owners of land and houses cither to abstain from elevat¬ 
ing their houses, or to elevate them with precauUon against the violaUon 
of such privacy. 

Where, thereforo, in a suit the parties to which were residents of 
Rasli Ohuziui in the city of Jullundur, the plaintiffs, who were Afghans, 
sued to compel the defendmits to build a screen on the top of the upper 
story recently added to their house, so that persons using Uie roof of 
the latter should not command a view of the interior of the plainUffs' pre¬ 
mises, and it was proved that Uie plaintiffs and Uie tribe of Afghans to 
which they belonged did observe the practice of domesUc privacy but 
the evidence failed to establish the second point notcnl above, held, that 
the lower Appellate Court had properly refused to gi-ant the rulief 
sought by the plaintiffs leaving them to the remedy which lay in 
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own power, namely to deal as they might think best with their own pre¬ 
mises in order to protect their own domestic privacy. 


No. 21. 

Before Ploivden and Barkley^ JJ, 

DINA NATH AND ANOTHER —(Plaintiffs)— 

APPELLANTS. 

Ve7'sus 

MUSSAIN'IMAT MANGO— (Defendant)— RESPONDENT. 

Case No. 912 of 1880. 

Custom, Inheritance—Khatris of Mauza Majitha, Amritsar—Children 
of '"Bharel" loidow—Widow legitimately married .—Found that no special 
custom exists among Khatris of Mauza Majitha in the Amritsar district, 
whereby the children of a “ Dharel ” mother succeed to the estate of their 
father to the exclusion of the widow legitimately married. 


No. 24 

Before Elsmie and Barkley, JJ. 

SYAD YAR KHAN & ANOTHER —(Pltffs.)— APPLETS. 

Ve7'sus 

RAM CHAND— (Defendant)— RESPONDENT- 

Case No. 1324 of 1880. 

Civil Procedure Code {Act X o/ 1877) sections 13,43 —Res judicata—Split’ 
ting cause of action—Identity of causes of action in the two suits—Object of suits. 
The widow of one A. Y., having succeeded to a 5 bis was share in the village, 
mortgaged this shaie by way of conditional sale to one S. R., now represent¬ 
ed by the defendant. The mortgagee having foreclosed was put into 
possession of the land under a decree for possession. After the death of 
the widow, one of the present plaintiffs, brother of A.Y., sued to recover 
from the mortgagee certain resumed revenue-free grants in the \illage, 
which had been settled with the widow, on the ground that this land was 
not included in the mortgage or in the decree for possession, saying that 
he would sue separately for the mortgaged land as heir of A.Y. The only 
issue in this case was whether the land claimed was included in the mort¬ 
gage and subsequent decree. This issue was decided by the first Court in 
plaintiff’s favour, but the Appellate Court (after impleading the plaintiff’s 
nephew, the second plaintiff in the present suit) accepted the appeal and 
dismissed the plaintiff's suit. Meanwhile and while the above appeal was 
pending, the two plaintiffs brought the present suit to recover the 5 biswas 
share from the defendant on the ground that the widow’s alienation was 
only valid for her life and did not bind them as heirs of A. Y. 

Held, that the present suit was not banned by section 13 of the Civil 
Procedure Code; as, though the plaintiff in the former suit might have made 
the invalidity of the alienation groun# of attack, he did not in fact do so, and, 
the question not having been raised in that suit, the matter could not be said 
to have been heard and finally decided by the Court. 
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Held, further, that the present suit was not barred by section 43 of the 
Code, as there had been no splitting of,the claim which plaintiff was entitled 
to make in respect of his cause of action, nor did lie in the former suit 
omit to sue in respect of any portion of his claim. 

In considering whether there has been any splitting of the cause of 
action, it is necessary to look at the object with which the suits ivore brought, 
and the issues arising in them. In the present case, though both suits were 
brought to recover property which the defendant claimed to hold under the 
uidow s conditional sale, the object of the first suit was only to show that 
the piopcrty to which it related was not included in the sale, and no issue 
as to the validity of the sale was raised by the pleadings. The object of 
the present suit was to raise the question of the validity of the sale itself, 
and It must be taken to relate to property distinct from that previously 
sued for, as, when the suit was brought, the first plaintiff had got a decree 

in the previous suit that the land then claimed was not included in the 
conveyance. 

Ilcidt also, that even if the first plainlifl's claim were bai'red by section 
‘13, it would be impossible to hold that this bar would affect the second 
plaintiff, as ho Avas not made a party to the former suit in the Court of first 
instance, and the present suit had been instituted long before the order of 
the Appellate Court in that case, directing him to bo joined as plaintiff. 

No. 27. 

Bvjore El^mie and BarMey, JJ. 

KULDU— (Defendant)— APPEIJ:,ANT. 

FATTEH ALT AND ANOTHEK— (Petfks.)— EESPDTS. 

Cttse No. 1247 of 1880. 

Custom^ Cesses Moxiza Nij(r?7ia6o</, 11 uzirohQd — Right of proprietors to 
proprietarij dues on sa'es of houses,—A custom found to exist in Mauza 
Nizamabad in the IVazirabail tahsil of tlie Guji-anwala district under which 
the proprietors are entitled to ilh of the proceeds of sales of houses in Iho 
village as proprietaiy duos. 

Jlcld, also, that such a custom is not contrary to justice, equity or good 
conscience. 


No- 30. 

Before Smyth and Bhmie, JJ. 
OANPAT RAT (Deckke-iiolpeh)— PETITIONER. 


lyiEliRA -(JUDGMENT-DEBTOK.) —RESPONDENT. 

Cftso No. 336 of 1881. 


L.milalionAct (XV of 1877), Sch. 11, article 179 (i)-Execution of 
<liC,cc-Applic..tionfor attachment of Jiousc-p,vpe,Ip—Release of property 
from attoehmciit on summary objection- Deeree-hohler bringing regular 
suit to ilcclarc the propcrtij liable to atlachmcut-Dismissal of such smR— 
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Fresh appHcation for attachment of moveables after lapse of more than 3 
years—Application to revive or continue the former application. —In a case 
of an application for execution of decree, it appeared that a previous 
application had been presented by the decree-holder on the 28lh February, 
1876, praying for realization of the amount decreed by attachment and sale 
of the judgment-debtor’s property. In accordance with the order passed 
on this application, certain house-property was attached, but was subsequent¬ 
ly, on the 15th May, 1876, released on a summary objection made by the 
judgment-debtor’s mother. The decree-holder then brought a regular suit 
to declare the property liable to attachment, which was finally dismissed by 
the Chief Court on the 9th November, 1877. No further steps were taken 
by the c.ecree-holder, till the 9th November, 1880, when the decree-holder 
presented the present application praying for attachment and sale of the 
debtor’s moveable property. 

Held, per Cuiuam, that the application in question was baiTed by limita¬ 
tion under clause 4 of Art. 179 of the 2nd Schedule of Act XV of 1877. 

Per Smyth, J.—The property which the decree-holder had caused to be 
attached was at once released from attachment by summary proceeding. 
There was thus nothing to prevent him from proceeding against other pro¬ 
perty of the judgment-debtor's* either by way of fresh application or by 
revival of the former application, or for applying for execution in some 
other mode; and if, instead of doing so, he chose to persevere in his efforts 
to execute his decree against the mortgaged house and to institute proceedings 
for that purpose in another Court, he did so at his own risk. As the result 
of those proceedings was to show that the house did not belong to the 
debtors, and was not liable to be taken in execution of the decree against 
them, the decree-holder was not entitled to have the period of limitation 
prescribed for the execution of his decree extended by the time during which 
his abortive procceedings lasted. Whether therefore the application of 9th 
November, 1880, be regarded as one to revive the former proceedings which 
were struck off on 15th May, 1876, or as a fresh application for execution, 
it was barred. 

Smyth, J.—The suit in which the original decree was 
passed, was brought upon a mortgage bond to recover the money 
due under the bond, or else to obtain possession of the mortgaged 
property, a house. On the 19th February, 1876, the Court 
gave the plaintiff, Jamyat, a decree for the money simply, viz., 
Rs. 371-7-6 with costs, against the two judgment-debtors, Mehra 
and his brother. 

Immediately afterwards, viz., on the 21st February, the 
decree-holder applied to be put in possession of the mortgaged 
property until redeemed on payment of the amount decreed. 

Before anything definite was done on that application, the 
decree-holder presented a fresh application on the 28th February, 
1876, praying for execution of his decree and for realization of 
the amount decreed by attachment and sale of the judgment- 
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debtor’s property (Jaidad), which the decree-holder said he would 
point out. Tn one part of this application the prayer for 
execution is confined simply to the house, but looking at the 
application as a wliole, I think there can be no doubt that it is 
directed against all the property of the debtor’s. Tlmt it was so 
legarded by the Court executing the decree is clear, for on the 
same day, the 28th February, the Court passed an order direct¬ 
ing the Nazir to realize this money by attacliment of the 
debtor s property, moveable and immoveiible. It is not clear 
what steps wei-e taken by the Nazir under that order, for the 
papers on this ])art of tlie wise have been destroyed. It is clear, 
however, tliat the house above referred to was then attached and 

It is probable that this was the only property attached under 
tlie order. 


A petition objecting to the attachment of the house was 

iniinediately, viz., on 7tli March, 1876, presented hy the debtor’s 

inotlier, Mussammat Tabu, and after a summaiy enquiry the 

Court, upon her objection, released the house from attachment 
on the 15th May, 1876. 


On the 30th May, 1876, the decree-holder brought a regular 
suit against Mt. Tabu and the judgment-debtor to obtain a 
declaration that the house was liable to be attached and sold in 
execution of his decree. This suit was dismissed on tlie 3rd 
August, 18(6. An appeal was brought to the Commissioner, 
who^reversed the order of the lower Court, and on 13th March 
1877, giive the plaint ill a decree. 

But in further appeal to the Chief Court this oi-der was 
reversed, and the decree of the Hist Court dismissing the suit 
was restored. This was on the 9th November, 1877. 


The decree-holder took no further steps till the 9th ^oveni- 
bei 1880, ^\ hen ho presented a fresh application for execution of 
his decree by attachment and sale of the debtor’s moveable pro¬ 
perty ; and the question which now arises is, whether the 
application was barred by limitation. 


Prima facie it is barred under article 179, Schedule II, Act 
XV of 1877, as it was not made within thi-ee yeai-s from tlie 
date of the ileci eo or of the last application to the proper Court 
for execution. But it was contendwl by Mr. Spitta that this is 
not a new application to which Uie limitation in the aboro 
article is applicable, but is an application in continuation or 
revival of the former application, which hivs never in point of 
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law been disposed of. In support of this contention he has 
referred us to several cases, but xnoi'e especially to the cases 

reported in 23 IP. R. 183, 1 All. 355, and I.L.R. 5 

Bombay, 29. In all those cases, however, there was some im¬ 
pediment, such as an injunction or other legal obstruction, which 
prevented the decree-holder from taking further steps in execution 
until it was removed, and in all the decree-holder succeeded in 
getting the obstruction removed. The present case is so far 
similar that the order of the Court releasing the house from 
attachment on Mussammat Tabu’s objection had the effect of 
placing an obstruction in the way of the decree-holder’s execut¬ 
ing his decree against this part of the propei*ty until he got 
the obstruction removed by regular suit, but it differs in this, 
that the decree-holder did not succeed in getting the obstruction 
eventually removed. In this respect the case seems to me to 
be somewhat similar to those reported in 19 IP. R. 417, and 

I.L.R, 4 Cal. 415, and I have some difficulty in distinguishing 
it in principle from those cases. In those cases, howevei, the 
decree-holder succeeded at first in executing his decree against 
property which w'as supposed to belong to the judgment-debtor 
and until he was deprived of the sale proceeds of such property, 
he could hardly have taken further steps in execution, or pro¬ 
ceeded against other property, for he would no doubt have been 
met with the objection that he had already put his decree in 
execution and realized it. In the present case, however, nothing 
was realized by the decree-holder at any time. The property 
which he had caused to be attached was at once released from 
attachment by summary proceeding on the objection of Mussam¬ 
mat Tabu. There was thus nothing to prevent him from proceed¬ 
ing against other property of the judgment-debtor’s either by 
way of fresh application or by revival of the former application, 
or from applying for execution in some other mode j and if, in¬ 
stead of doing so, he chose to perserver in his efforts to execute 
his decree against the mortgaged house, and to institute proceed¬ 
ings for that purpose in another Court, he did so, in my opinion, 
at his own. risk. As the result of those proceedings was to show 
that the house did not belong to the debtors, and was not liable 
to be taken in execution of the decree against them, I do not 
think that the decree-holder is entitled to have the period of 
limitation prescribed for the execution of his decree extended by 
the time during which his abortive proceedings against 
Mussammat Tabu lasted. 
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The question as to the period within which the application 
for execution should have been presented should, in niy opinion, 
be determined as if no such proceedings had been taken, and in 
that view of the case whether we regard the application of 9th 
November, 1880, as one to revive the former proceedings Avhicli 
were struck off on 15th May, 1876, or as a fresh application for 
execution, it is in my opinion barred. 

I concur therefore with my learned colleague in dismissing 
this application with costs. 


Judgment of Elsmie, J.—Omitted. 


No. 31. 

Before Smyth aiid Brandreth, JJ, 

NODHA & 3 OTHERS— (Plaintiffs) —APPELLANTS. 

Fergus 

KAPUllIA OTHERS— (Defdts.)— RESPONDENTS. 

Case No. 824 of 1880. 

Easements-Profit a prendre—Right of one THUigc to cut brush icood 
imieighhourimj village for repairs to watercourse—Custom—Amhalla dis¬ 
trict—Reasonableness of custom.—In. &smi heUveen the representatives of 

two of the villages in the Miini Majraillaqa of the Ainballa district, in which 

tho plaintiffs sued to establish their right to cut brushwood for the repair of 

their watercourse from the defendants’ lands in tho neighbourhood of the 

^\atelcoulso, it was found that tho said right had been long exercised by tho 
plaintiffs. 

Ilcldf further, that tho custoni__^iuider which tho right was exercised 
was not an unreasonable one. 


No. 33. 

Befoi'e Ploivden and Barkley, JJ. 

JYA RAM—(Plaintiff)—APPEL lleVNT. 


Versus 

SADA RAM—(Defendant)—RESPONDENT. 

Case No. 1344 of 1880. 

Limitation Act (A'K of 1877), section 19 and Sch. II, art. Gl-Siiil for 
balance of account-Account statcd-Acknoiclcdgmcnt of subsisting liabUity- 
Promisc to pay —hi a suit for a biUance of accomil, Iho plaintiff relied 
on a slatemonl of account in his account book alleged to ha\-e been 
sigucd by tho defendant within 3 years of tho institution of tho suit, 
which was to tho foUowing effect: “ Ks. 1.608-7-3 balance, details 
as follows—Ks. 1,580 balance remains money to bo received bearing 

l received in the spring on Jeth budi 2, Sumbat 

lU3b. 
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Held, that the above entry amounted not only to an acknowledgment 
of a subsisting liability, but to a promise to pay the two items which con¬ 
stituted the total balance of Rs. 1,008-7-3 acknowledged to be due. 

It is only a fair and reasonable construction that a memorandum 
signed by a debtor in the book of a creditor, which acknowledges that 
one specified sum is to be received by the creditor with interest, and 
another specified sum is to be received by him on a fixed date, contains 
a promise, though in an indirect form, that he will pay the sums 
specified. 

The Full Bench decision in Rattan Ram v. Musaammat Nano, Civil 
Judgment No. 3. Punjab Record for 1878, cited and followed. 


No- 34. 

Before Phncden and Smyth, JJ. 

MUHAMMAD ALAM—(Defdt.)— APPELLANT. 

Ver8^ts 

AJAB (Plaintiff) —RESPONDENT. 

Case No, 1465 of 1880. 

Landlord and tenant—Defendant, a non-proprietor, building house on 
site given by jdaintiff, the tillage proprietor—Landlord's power to eject — 
Presumption of defendant's right of permanent occupancy— Custom. —In 
a suit by plaintiff to recover possession of a house from defendant, it 
appeared that the plaintiff had given the site occupied by the house to the 
defendant for the purpose of building a residence there, and that the house 
had been built by the defendant at his own cost and occupied by him as a 
tenant rendering service in lieu of rent. Reid, upon the above facts, that 
the presumption was strongly against the defendant being a tenant liable 
to ejectment at the will of the landlord, as when a village proprietor 
gives a vacant site to a non-proprietor in order that the latter may erect 
a residence thereon at his o^vn cost, the presumption, in the absence of 
anj’^ express stipulation or local custom to the contrary, is that both parties 
intend that the person building the house shall have a permanent right of 
occupancy. 


No 38 

Before ElsrnAe and Barkley, JJ. 

BABU KHAN— (Plaintiff) —APPELLANT. 

Versus 

GAHI & 6 OTHERS —(Depots.)— RESPONDENTS. 

Case No. 1606 of 1880. 

Jurisdiction of Small Couse Court—Suit for damages for grazing cattle 
on land alleged to be plaintiff's property—Defendants contesting title on 
which plaintiff based his claim—Further Appeal—Act XI of 1865, section 
6.—Plaintiff sued to recover from the defendants Rs. 30 as damages for 
grazing cattle, &c., on certain waste land, originally common, but which 
plaintiff alleged had fallep to him under a partition, the plaint asking for 
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no declaration of title, but for damages only. Defendants pleaded that the 
land was common over which they had graaing rights, &c., and denied the 
alleged partition. 

Held, that the suit was one of a nature cognisable by a Small Cause 
Court, under section C of Act XT of 1865, and one in which therefore no 
further appeal would lie, and that the facts that the plaintiff set forth the title 
on which his claim to damages depended in his plaint, and that the defendants 
contested his right to exclude them from grazing on the land did not alter 
the character of the suit. 


No 39. 

Before Brandretli and Barkley, JJ. 

BISHEN DAS— (DefendvVnt)— APPELJ^ANT. 

GHASITA— (Plaintiff)— DESPONDENT. 

Case No. 192 of 1882. 

Heligioxis Institutions—Alienation by Manager of property attached to 
institution — Necessity. — A I^Iohant, who holds liio position of Manager of 
the property of a religious institution, has the power in that capacity to 
alienate such property, if it is necessary to resort to this means of raising 
money for the purposes of the institution. 

In considering whether it was necessary to raise money for the pur¬ 
poses of the institution, the income as well as the necessary expenses for 
the institution must be taken into account, and it should further be shown 
how much of the money was required for such purposes : the power to incur 
debLs binding the institution must bo measured by the necessity of incuring 
them. 


No 44- 

Before Plou'dcn and Elsmie, JJ. 

KABIR—(Plaintiki.';— APPELLANT. 

JVr.s'M.s' 

XHWAJA MUHAIMMAD KHAN— (Defendant) —RES¬ 
PONDENT. 

Case No. 910 of 1880. 

Limitation Acf (A’V of 1877). section 5, and Schdttlc //, arf. 163—Acf 
X of 1877, sections 556, 558—App/icafion matfe after expiry of thirty days 
for re-admission of appeal dismissed for default—Invalidity of all proceed¬ 
ings subsequent to such re-admission. —The plaiutiCt-appellant, whose 
appeal had been dismissed by the Judicial Assistant for want of prosecu¬ 
tion, made an application for ro-admission under section 558 of the Code, 
whicli was granted, and the appeal rc-heanl and decidetl in plaintiff's 
favour. The Commissioner, on defendant’s appealing, accepted the appeal 
on the merits, and without reference to the outer re-admitting the appeal 
dismissed for default Plaintiff appealed to the Chief Court, where it 
appeared that the application made for re-admission of the appeal ^Taa 
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made after 30 daj’s from the date of the order dismissing the appeal for 
default. 

Held, that the defendant was entitled to contend in the Chief Court 
that all the proceedings of the Judicial Assistant upon the application for 
re-admission must be set aside as invalid, as at the end of 30 days 
from the date of the dismissal of plaintilY’s appeal for default, no applica¬ 
tion having been piesented by him for its re-admission the order of dismissal 
became absolutely final. 

Second appeal from the order of the Civil Judge of Peshawar, 

dated the March 1880. 

Bates for appellant. 

P. C. Chatterji for respondent. 

This was a suit for possession of 8 acres 5 kanals 5 murlas 
of land situate in mauza Chak Hoti, tahsil Mardan, zilla 

Peshawar. 

The facts of the case, so far as they are material to the 
present report, appetir from the judgment of the Chief Court 

delivered by— 

Plowden, J.—The Tahsildar dismissed the plaintiff’s suit 
as barred by section 13 of Act X of 1877, and the plaintiff 
appealed to the Judicial Assistant Commissioner. On February 
11 th, 1879, the date fixed for hearing the appeal, the plaintiff- 
appellant and the defendant-respondent were both absent, and 
the Court, acting under section 556 of the Code, dismissed the 
appeal for default. 

On July 5th the plaintiff-appellant made an application 
under section 558 for re-admission of the appeal, and this was 
granted, and the appeal was reheard and decided in favour of 
the plaintiff. The defendant appealed to the Commissioner, 
who restored the first Court’s decree upon the merits, and with¬ 
out reference to the order re-admitting the appeal dismissed for 

default on February 11th. 

The application made on July 5th was made after 30 days 
from the date cf the order dismissing the appeal, and the period 
for making such an application is not one which can be extend¬ 
ed by the Court under section 5 of the Limitation Act. 

We are of opinion that the respondent in this Court is 
entitled to contend that all the proceedings of the Judicial 
Assistant Commissioner upon the application of July 5th must 
be set aside as invalid. At the end of 30 days from the date of 
the dismissal of the plaintiffs appeal for default, no application 
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having been presented by him for its re-admission, the order of 
dismissal became absolutely final. 

This is an even stronger case than that of Luchman Sin'jh 
V. Tirhani Buksh, 14 B. L. B. 373. There, when a review was 
admitted by the Financial Commissioner of Oudh after 90 days 
from the date of the judgment sought to be reviewed, without 
just and reasonable cause being shown for not preferring the 
application within the period fixed by law, the Judicial Com¬ 
mittee of the Privy Council set aside the review and all the 
subsequent proceedings under it as invalid. The reasoning 
applies a priori when an application is admitted after the 
expiration of a period which cannot lawfully be extended. 

We accordingly dismiss the plaintiff’s appeal, but as the 
objection was not taken by the respondent in the appeal to the 
Commissioner, we do not make an order gitinting costs to the 
respondent. 


No. 46. • 

Before Smyth a'iul El^mie, JJ. 

LABHU SINGH & OTHERS— (Plaintiffs)— APPETJLANTS. 

Versus 

GURDITTA & ANOTHER— (Defendants)— RES¬ 
PONDENTS. 

Case No. 915 of 1879. 

pre-emption—Kuttra Kanak Mandif Amritsar — Custom, —^Found, that 
the custom of pre-emption does not exist in Kuttra Kanak Mandi, a sub¬ 
division of the city of Amritsar. 


No. 48. 

Befoi'e PlcniKlen and Barkley, JJ, 

HURDEO AND OTHERS— (Pl.\intiffs)— APPELLANTS. 

THANA AND ANOTHER— (Defendants)— RESPON- 

DENTS. 

Case No. 1705 of 1880. 

A/*6i/rafion —Act X of 1877, scc/ion 522 —Judgment j/iren in acrord- 
ance with axcard before expiry of ten days olloxced for application to 
set it aside — Appeal ,—The decrees from which no appeal will lie, unless 
on tho grounds specified in section 522 of Uie Civil Procedure Code, 
arc only tho decrees passed upon judgments in accordance with an award 
given under the provisions of that section. 

Where therefore judgment >vas given in accordance with an award 
before tho ten days allowed for an application set aside the award 
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had expired, held, that such judgment could not he regarded as one under 
section 522, and was therefore appealable. 

Second appeal from the cn'der of the Judicial Assistant^ Delhi, 

dated 2nd August 1880. 

Ram Karain for appellant. 

Bates for respondents. 

The facts of this case sufficiently appear from the judg¬ 
ment of the Chief Court, delivered by—• 

Barkley, J. —The Judical Assistant points out in his 
judgment in this case that the judgment of the Court of first 
instance in accordance with the award was passed before ten 
days had elapsed, and he was further of opinion that all 
the parties had not joined in the application to refer to arbitra¬ 
tion in the manner provided by section 506, Civil Procedure 
Code, but he held that no application to set aside the award 
having been properly made within 10 days, the decree had 
become final under section 522, and no appeal would lie. 

The decrees from which no appeal will lie unless on the 
grounds specified in section 522 are, however, only the decrees 
passed upon judgment in accordance with the award given 
under the provisions of that section and such judgment can 
only be given after the ten days allowed for application to set 
aside the award have expired. As in the ])resent case this 
period had not expired, the judgment of the Court of first 
instance cannot be regarded as one under section 522, and 
was therefore appealable. 

It appears that all the parties had joined by their re¬ 
cognized agents in the application to refer to arbitration, and 
in the case reported as Civil Judgment No. 1 in Ptinjah 
Record for 1882, this has been held sufficient to satisfy section 
506 of the Civil Procedure Code. But as, under section 522, 
the Court of first instance was not at liberty to give judg¬ 
ment in accordance with the award until the time allowed 
for application to set it aside had expired, we accept the 
appeal, and, setting aside the judgment and decree of the 
Court below, remand the case to the Court of first instance 
in order that the necessary time may be given, and the 
application, if any is made to set aside the award, may be disposed 
of, and that judgment may be thereupon given. Certificate for 
refund of stamp of appeal will be given, and the remaining costs 
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of the parties in this anti the lowei' Ai)pellate Court will be dis- 
])osed of by the Court of first instance, in accordance with the 
I'esult. 


No 59- 

Brforc BinyfJt and Elsinicy JJ. 

vSlIEIKH IVlEHll ALI— (Plaintiff)— APPELLANT. 

]MU88A]MldAT AZIM BIBT— (Dkfkndant)— KESPON- 

DENT. 

Case No. 12 of 1881. 

Morhjdtjc—Third ixu ly payiny oJJ oviyiual vtortyagee—Equitable mortgage 
— Presumption—Civil i’lOtcJinc Code {Act X of 1^77)^ section 13 Expl. 

11—Res judicata. —PlaiutilT sued to recover a sum alleged to be due 
for interest on a mortgage originally entered into by the defendant with 
one S., the bcnclit of which was alleged to have been transferred by 
defendant to her brother-in-law, the present plaintiff, in consideralion of 
his having paid to S. the principal sum secured by the mortgage. It 
was found as a fact that plaintifi had paid the mortgage money out of 
his own funds to S., and it was therefore contended that he held the 
position of an equitable mortgagee and succeeded to all the rights pos¬ 
sessed by S. under his mortgage. 

held, that as plaintifT paid the amount due under the mortgage to 
S. there was a very strong presun ption that it was the intention of the 
parties that ho was to hold the same positiem as that held by S. as 
mortgagee, and that this i)resumption was strengthened by the fact that 
the inortagago deed was transferred to the plaintiff, luid was allowed to 
remain in his possession; that it was extremely improbable that ho mado 
the payment simply for the benelit of the defendtmt and as a matter of 
l)uro benevolence to her; and, therefore, the defcndimt having failed to 
produce any evidence to rebut the stiong presumption which arose upon 
the facts staled in favour of plaintiff, the plaintiff must be held to have 
acquired S.'s rights under the mortgage and to be entitled to the interest 
claimed on the principal sum secured by the mortgage. 

It api'cared that previously to the above suit, Uie present defendant 
sued the present plaintiff to recover possession of the mortgagerl land. 
In that suit the then defendant did not plead his rights as mortgagee, 
and it was therefore contended that he was debiureil from maintaining 
the present suit by section 13 of the Civil ProccdiueCcde, Expl. 11. 

that this contention was not well founded, as the present 
plaintiff had r.ever contended tliat he was under iho terms of the mort¬ 
gage culilled to possession of the land, and the defence that ho was 
mortgagee would have been no answer to the former suit for possession 
unless ho could have shown that as mortgagee he was entitled to retain 
possession. 
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No 60. 

Before Ploivden cmd Barldey, JJ. 

SANT LAL— (Defendant)— PETITIONER. 

Versus 

MUSSAMMAT HUSSAINI— (Plaintiff)— 

RESPONDENT. 

Case No. 366 of 1881. 

Contract Act {IX of section lo-Rescission of contract—Suit 

for compensation for non-fulfilment oj contract-Omission to sue for formal 
rescission .—There is no positive nde of law that when, after a voidable 
contract has been fulfilled, one of the parties subsequently discovers facts, 
which, if known at an earlier stage, would have entitled him to rescind 
the contract without instituting legal proceedings, the only mode in which 
such party can obtain relief is by a formal adjudication of rescission 
through a Coart. 

Where therefore plaintifi sued for compensation for damages sustain¬ 
ed through the non-fulfilment of a contract of sale which was voidable 
by reason of the misrepresentation of the defendant, and the question was 
whether there had been such a rescission as would entitle the plaintiff to 
recover the damages, held, that the plaintiff was not bound to sue for 
rescission of the contract, nor was the plaintiff’s omission to communicate to 
the defendant before suing him the rescission of the contract (which was 
sufficiently clearly communicated by the act of suing for damages as soon 
as the defendant became aware of the suit) fatal to the maintenance of 
the present claim for damages. 

Petition under section 622, Code of Civil Procedure, for revision 

of the order of the Judge, Cantonment Court of Small 

Causes, Amballa, dated \0th Octobar 1881. 

Rattigan for petitioner. 

Spitta and Sinclair for respondent. 

This was a suit for Rs. 500 compensation on account 
of damages sustained by the sale of a house situate in the 
Amballa cantonment. 

The facts of the case sufficiently appear from the judg¬ 
ment of the Chief Coui't, delivered by— 

Plowden, J.—There is a clear finding by the Judge of 
the Small Cause Court that though there is no fraud, there 
is enough misrepresentation to annul the contract of sale 
between the defendant and the plaintiff. We consider that 
this finding must be taken by us to bo conclusive in the 
present proceedings, there being evidence to support it, in 
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ii comparison of the deed of sale, which purports to convey 
a liousc and conij^ound as the exclusive property of the 
defendant, with his admission in the suit that he never 

had any riglit to the ground, and his assertion that he did 
not sell it. 

The matter then stands thus: the Judge has found that 
the contract of sale was voidable, at the plaintiff's option, and 
has decreed Rs. 500 damages to the plaintiff, being the 
I>urLhase money and other expenses incurred by plaintifi in 
connection with the contract. 


Ihere is no doubt that the idaintiff, if she can rightly 
rescind the contract umlcr section 75 of the Contract Act, 
is entitled to compensation for damages sustained through its 
non-fulhlment, and the only (luestion we need consider is 
whethei* theie has been such a rescission as would entitle the 
jdaintilf to recover tlie damages. For it is plain that the 
plaintiff has not come into Court, specifically asking the Court 
to adjudicate rescission of the contnict and to decree dama¬ 
ges, and at the same time the plaintff' clearly did not, befoi'e 
the suit was brought, resciml the contract and communicate 
the rescission to the tlcfeudant, under section 66 of the 
Contract Act. 


There is no positive rule of law that when, after a 
Voidable contract has been fulfilled, one of the j^u-ties sub¬ 
sequently discovers facts, which, if known at an earlier stage, 
would have entitled him to rescind the contiuct without in¬ 
stituting legal proceedings, the only mode in which such party 
can obtain relief is by a formal Jidjudication of I'escission 
through a Court. This being so, wo are not prej.Hii'od to lay 
down either that the plaintiff in this suit was bound to sue 
for rescission of the contract of siile, or that the plaintiffs 
omission to communicate to the ilefendant before suing liim 
the rescission of the contnict, which was sutheiently clearly 
communicated by the act of suing for damages, as soon as 
the defendant became aware of the suit-, is fatal to the inain- 
tenanco of the present claim for damages. 

We consequently hold that thei'e is not sutheiont gixaind for 
reversing the deci*eo of the Judge of the Small Cause Court, 
awarding l^s. 500 damages to the plaintiff. 

We accordingly dismiss this application with costs. 
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No. 61. 

Before Sviyth and Elsmie, JJ. 

MUSSAMMAT ALLAJULAI— (Defendant)— 

PETITIONER. 

Versus 

OUNKAR LAL—(Plaintiff)— RESPONDENT. 

Case No. 135 of 1881. 

Evidence Act {I of 1S12), section ^2—Bond—Plea that bond was given 
for money lent for immoral purpose—Admissibility of etidence in proof 
of such plea. —In a suit on a bond, defendant admitted execution, but 
pleaded that it was invalid, as plainlifE gave her the money to enable her 
to build an apartment in which she could carry on her trade as a prosti¬ 
tute. The lower Court on the ground that there was a recital in the 
bond that the money was required, by the defendant to enable her to 
build a stable and shops, held with reference to the provisions of section 
92 of the Evidence Act, that it was not competent to the Court to admit 
evidence for the purpose of varying or contradicting the terms of the 
written agi*eement between the parties. 

Held, that the 1st proviso to section 92 of the Evidence Act shows 
that any fact may be proved which would invalidate any document, such 
as fraud, illegality, &c.; that as it was alleged by the defendant that 
the bond was invalid by reason of its having been given to secure money 
lent to promote an immoral purpose, the defendant was entitled to show 
as pleaded by her the purpose for which she borrowed the money from 
the plaintiff, that such purpose was an immoral one, and that it was 
known to the plaintiff at the time that he lent her the money ; and that 
if she succeeded in proving these pleas, the plaintiff’s suit would fail. 

Petition under section Q22, Act X of 1877, for revision of the 
order of the Judge, Small Caxise Court, Delhi, dated 21st 
December 1880. 

P. C. Chatterji for petitioner. 

K. P. Roy for respondent. 

The facts of this case sufficiently appear from the judg¬ 
ment of the Chief Coui't, delivered by— 

Smyth, J. —This suit was brought to recover Rs. 300, 
with interest, alleged to be due on a bond executed by the 
defendant to the plaintiff, on the 31st October 1878. Tlie 
defendant admitted the execution of the bond, but pleaded 
that at the time it was written she was living with the 
plaintiff as his mistress, and that the plaintiff gave her the 
money to enable her to build an apartment in which she 
could carry on her trade as a prostitute. She contended 
therefore that as the money was lent by the plaintiff to 
enable her to carry out an immoral object, he was not entitled 
to get back the money by suit. 
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Tlie Court refused to go into the question of the object 
or purpose for which the plaintiif lent the money to the 
defendant, on the gi'ound that there was a recital in the 
bond that the money was required by the defendant to enable 
her to build a stable and shops, and that with reference 
to the provisions of section 92 of the Evidence Act, it was 
not competent to the Court to admit evidence for the pur¬ 
pose of varying or contradicting the terms of the written 
agreement between the parties. 

The Court accordingly made a decree in the plaintiffs 
favor for the full amount claimed. 

It is now urged before us that the Court erred in not 
framing an issue for the purpose of ascei’taining the object 
for which the plaintiff lent the money to the defendant, and 
in not hiking evidence on the point. 

AVe consider that the objection is well founded. The 
1st proviso to section 92 of the Evidence Act shows that any 
fact may be i)roved which would invalidate any document, 
such ns fraud, illegality, iVc. Here it was alleged by the 
defendant that the bond was invalid by reason of its having 
been given to secure money lent to promote an immoral 
]>uri>ose. AVe consider that the defendant was entitled to 
show, as pleaded by her, the pxirpose for which she borrowed 
the money frt)m the plaintiff, that such purpose was an 
immoral one, and that it was known to the plaintiff at the 
time ho lent her the money. If she succeeds in prortng these 
pleas, we consider that the plaintiff’s suit would fail. 

AA^e accept this a]>plication, and set aside the order of 
the Judge and direct him to restore the case to his file and 
proceed to try it with reference to the foregoing I'eniarks. 
Costs of this application to bo costs in the cause, and to 
be disposal of by the final oixler. 


No. 63. 

Before PJoxcden and Barllexj, JJ, 

RAM CHAND AND ANOTHER— (Pltffs).— APPEL¬ 
LANTS. 

RADHA KISHEN— (Defendant)— RESPONDENT. 

C-ase No. 1715 of 1881, 

Declaratory Decree-Act I of 1877, section i^~~Gonscqucntial rclw/,- 
In a suit bmught to obUiin a declamtiou that the allegecl adoption of the 
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defendant by one D. was invalid, in which it appeared that the plaintiffs 
and defendant were equally entitled as heirs of D. if the adoption were 
invalid, the plaint asked for no consequential relief, but the motive of 
the suit was stated to be to enable the plaintiffs to partition the pioperty 
of which they alleged and the defendant denied that they w-ere in joint 
possession. Beld, that the suit must be dismissed on the ground that the 
Courts were not competent under section 42 of the Specific Relief Act 
to give the plaintiffs the relief they sought, inasmuch as they had omitted to 


seek further relief. 


No 70 


Befcyi'e. Plmcden and Smyth, JJ. 


R. D. GOODALL—PLAINTIFF. 


Versus 

J. W. ALEXANDER—DEFENDANT. 

Case No. 3 of 1882. 

Civil Procedure Code (Act X of 1877), section 43 Splitting claim 
Lease of house for season - Notice of intended breach of contract by lessee— 
Suit for one month's rent accrued due—Subsequent suit for rent of the 
remaining term ns damnges.-Veiendant took the plaiaUff's premises on 
lease for the season of 1881 at a monthly rent of Rs. 105. payable on the 
21st of each month. On August 9th the plaintiff, who] after paying the 
instalments of rent due up to the 21st July had vacated the house, com- 
municatcd to plaintiff his opinion that he was not liable for further payment. 
Plaintiff on the 2nd September sued for the instalment of rent payable 
on August 21st. and obtained a decree on confession of judgment. Sub¬ 
sequently. on the 14th November, phiintilf tiled the present suit for Rs. 330. 
damages for wrongful refusal to pay rent for the remainder of the term from 

the 21st August. 

Held, that plaintiff had not split his claim. 

It was open to the plaintiff as the promisee to treat the notice of 9th 
August as a present breach of the contract and to sue at once foi damages 
for non-performance, or to treat the notice as inoperative and await the time 
when the contract was to be executed and then hold the other party reg. 
ponsible for all the consequences of non-performance. Plaintiff having 
adopted the latter course, and having in his first suit sued for the wl.ole of 
the claim arising on his then cause of action, viz., one month s rent, the rent 
for no subsequent period having accrued due on the date of that suit, the 
provisions of section 43 of the Code of Civil Procedure did not apply to the 

facts of the present suit. 

Plowden, J.—Upon the facts stated we are of opinion that 

the present suit is not barred by the former suit. 

We take it, for the purpose of deciding the quastion referred, 
that the defendant took the plaintiffs premises on lease for 
the season of 1881, at a monthly rent of Rs. 165, payable on the 
21st of each month. 

On 9th August 1881, the defendant, in reply to the letter 
of 28th July from the plaintiffs legal adviser giving him notice 
that “the plaintiff held defendant responsible for the entire 
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current season’s rent, notwithstanding he had vacated the 
premises,” wrote as follows :—** In reply I have to inform you 
that the house ‘ Sunny-Side ’ was vacated only after it had been 
condemned by a doctor and an Engineer officer, and under 
legal advice, and I do not consider myself liable for any further 
payment on account of rent. ” 


Phe j)laintiff on September 2nd, 1881, sued the defendant 
for Rs. 165, as rent due for the month of July and payable 
in Simla on 2lst August 1881, ” and obtained a decree on 
confession of judgment. 


He has now, by plaint filed on 14th November, 1881, sued 
for Rs. 339, damages for wronghil refusal to pay plaintiff rent 
for tlie remainder of the term from the 21st of August 1881. 

AVe think it is clear that the plaintiff has not split his 
claim. Ihe defendant was tenant under a lease for the whole 
season, the rent falling due monthly on the 21st of each month. 
On 9th August the defendant communicated to plaintiff his opinion 
that he was not liable for further payment. This was at the best 
an announcement by the defendant to tho plaintiff befoi-e the 
t(‘rm for payment came, that he intended not to pay his rent. 

Tt was open to the plaintiff, as the promisee, to treat such 
notice as a present breach of the contiact ; and he might, had 
he chosen to do so, have sued at once for damages for non¬ 
performance (see section 39 and section 73 of the Contract 
Act, 1872). 


n 


4 ( 


Rut the notice of an intended breach will opemte as a bi'each 
only if accepted and acted upon as such by the pi'omisee who 
may, if he please, disregai-d the notice and insist \ipon performance 
according to the contmet (see T^ake on Contracts, p. 872, citing 
Fro,^t w A)}ightyL. F. 7 Ill, and other eases). ** The promisee 
may treat the notice as inoperative and await the time when 
the contiact is to be executed, and then hold the other party 
responsible for all the consequence of non-performance” {Frost 
V, J\7nglify ubi supra). 

Tliis is precisely what the plaintiff elected to do in this case. 
He did not accei.t the letter of AuRust 9th ns a hi-each ; he 
waited till the rent for July—Antpist had become due on August 

21st, and then sued for the rent due for one month, the cause 

of actum heiiiK the defendant’s omission to iv\y such rent on 
date. The whole of the claim arising on that cause of action 
was one month’s rent, and on September 2nd, the date of suit, 
the rent for any period subsequent to August 21st had not 
wicmed due. The provisions of section 43 of the Code of Civil 
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Procedure do not apply to the facts : and the question referred 
by the Judge of the Small Cause Court must be answered in the 
negative. 

No. 72. 

Before Smyth and Barkleyy JJ, 

HAZARA— (Defendant)— APPELLANT. 

Vers^is 

ISHAR AND ANOTHER —(Plaintiffs)— RESPONDENTS. 

Case No. 401 of 1881. 

CuMomy Ado-ption—Jats of the Gill got—Appointment of heir—Deed 
made shortly before the appointers death. —Found, that by the custom 
prevailing among Jats of the Gill got, the mere execution and registration 
of a deed of appointment a few days before and in contemplation of the 
appointer's death, no previous intention to adopt having been manifested, 
is not sufficient of itself to confer upon the boy appointed the rights of 
an adopted son, or to be a valid exercise of a power to appoint him as the 
heir of the appointer. 


No. 74. 

Before Elsmie and Barkleyy JJ, 

GANESHI LAL —(Dependant)— APPELLANT. 

Versus 

CHUNNI LAL— (Plaintiff)— RESPONDENT. 

Case No. 2032 of 1881. 

Appellate Courty Jurisdiction of—Objection first taken in appeal to 
ndmissMlity in evidence of documents not filed with plaint—Limitation 
ActSy XV of 1877, Schedule //, article 60 and XII of 1859, section 1, clauses 9, 
10, 15, 16,—Suii for cask deposit—PeHod from which limitation runs—Suit 
barred under Act XIV of IS59.—Held, that an objection to the admissibility 
of the documents sued upon by the plaintiff on the gi’ound that they were not 
filed with the plaint, the said documents having been admitted by the 1st 
Court without objection, and the objection not having been taken in the 
grounds of appeal to the lower Appellate Court though it was urged in the 
argument, is not one which can be taken on second appeal. 

Plaintiff sued on the 17th December 1880 for the amount of two cash 
deposits, made with defendant’s father about June 1855. The lower 
Appellate Court held that the suit was within time, as under article 60 of 
Schedule II, Act XV of 1877, limitation began to run from the date of 
' demand and that the rule was the same imder Act IX of 1871, and Act XIV of 
1859, section 1, clause 9. Heldy that the suit was baiTed by limitation: that 
clause 9 of section 1 of the Act of 1859 clearly has no applicability where there 
is a written engagement, and clause 15 only applies to suits for the recovery 
of specific property deposited and not to deposits of money. As therefore 
under Act XIV of 1859 limitation clearly began to run from the date of the 
deposit, whether the present claim was regarded as one for money lent (section 
1, clause 10), or as one for which no express limitetion was provided 
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(section 1, clause 16), the limitation would not exceed G .vears from the date of 
the loan or deposit and the claim would have become barred while Act 
XTV of 1859 remained in force. 


No. 75. 

Before Smyth and Ehmie^ JJ. 

MUSST. KARIM-NTSSAN & OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

BASHO AND OTHERS— (Defendants)— RESPONDENTS. 

Case No. 1385 of 1881. 

Cause of action Suit for land allotted in execution of decree —Actual 
possession—Formal possession—LiTnitation.—Plaintiffs, having obtained a 
decree for a share in an estate, applied formally for execution of such 
decree, and their application having been made over to the Revenue 
authorities, fields representing their share were divided off to them, the 
proceedings being duly afhrmed, and orders being finally passed that the 
partition was completed and effect should be given to it in tho Patwari’s 
papers. Plaintiffs never having taken actual possession of the fields 
allotted to them, after more than three years had elapsed, brought a 
regular suit for tho fields allotted to them in the above-noted execution- 
proceedings. 

Held, that such a suit would lie, if brought within 12 years from the 
date of tho close of tho execution-proceedings, as formal possession had 
been awarded to tho plaintiffs in the mode in which such possession is 
ordinarily given in execution of such decrees, and that limitation ran from 
tho date of such formal possession. 

Second appeal from the order of the Judicial Assistant of 

Peshawar^ dated '^Ist March 1881. 

Alston for respondents. 

The fa(;ts of this case sutHcicntly appear fi'om the judgment 
of the Chief Court, delivered by— 

Elsmie, J.—TIio suit as stated in tho plaint would certainly 
not lie, as the ])laintirts had previously breught a percisely 
similar suit, on whicli they obtained n deci'oe for one third of 
the eshite, on the 26th January 1872. 

But tho question which we have now to dcMiide is, whether ^ 
tho plaintids should not bo allowed to have a decive for thoso 
fields which were allotted to thorn in tho proceedings in execu¬ 
tion of tho decree of 1872 

The fact of tho deci'ee having been passed in 1872, was 
brought to (ho notice of tho lower Appellate Court, whose atten¬ 
tion was also directed to the partition preceedings which were 
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carried out by tlie Ttevenue autboritios in tlie execution of that 
decree, but the lower Appellate Court thought that plaintiffs 
were debarred from claiming possession of the fields allotted to 
them because more than three years had elapsed from the date 
of the partition i)roceedings. The lower Appellate Court seems 
to have been prepared to grant a decree had the claim been 
made within time. 

Tn our opinion a claim to the fields alloted to the plaintiffs 
in execution of the former decree would lie under the circum¬ 
stances of this case if brought within 12 years from the date of 
the close of the paHition proceedings. Plaintiffs had applied 
formally for execution of decree of the 26th June 1872, and 
their application was made over to the Revenue authorities 
in order that fields representing the share of plaintiffs might be 
divided off to them. This was duly done, and there is on the 
file a proceeding by the Revenue authorities affirming the divi¬ 
sion of fields as made by the Patwari and accepted by the 
defendants. An order was passed that the partition was com¬ 
pleted and that effect should be given to it in the papers of the 
Patwari. It is not contended that the plaintiffs upon this 
took actual possession of the fields alloted to them, but we 
considered that “ formal possession ” was awarded to them in 
the mode in which formal possession is ordinarily given in 
execution of decrees for shares of landed estates, and that 
limitation should run from the date of such formal possession. 
A similar view was taken by the Calcutta High Court in the 
case reported in /. L. R. 4 Calcutta, page 870, and we think the 
proper order to be passed in the present case is to accept the 
appeal and to give the plaintiffs a decree against the defen¬ 
dants for the fields allotted to them by the proceedings in 
execution of the former decree as by list filed in the partition 
proceedings dated September 1874. 

The parties will bear their cwn costs throughout. 


No. 78. 

Before Elsmie and Barkley, JJ, 

DASONDHA SINGH— (Plaintiff)— APPELLANT. 

Versus 

WARIAM SINGH & ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 1277 of 1881. 

Cause of action—Suit on decree ^Execution .—Where plaintiff obtained 
a decree for a share in an occupancy tenure, which he never executed, nor 


ft 


444 


No. 79, PUNJAB RECORD, 1882. 


did defendant allow him to take possession of the land, whereupon the plain¬ 
tiff instituted a second suit for the same land after the period within which 
the previous decree could be executed had expired, heldt that the decree 
being unconditional and giving a relief which the decree-holder could enforce 
by taking out execution, if the judgment-debtor did not give up possession 
out of Court, the decree-holder was bound to follow the procedure pre¬ 
scribed by law to enforce the right created by the suit and could not 
again proceed by action. 


No. 79. 

Befm'e Plowden and Smyth, JJ, 

KISHEN SINGH— (Plaintiff)— APPETXANT. 

Vertms 

ATTAR SINGH AND 2 OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 360 of 1880. 

Adoption-^Validity of adoption—Requisites for completion of adoption 
— Special local cms/ 07«—Where one F. S., some 4 or 5 years before his 
own death, and after the death of his wife, went to live with one A. S., 
his nephew, and not long after this executed a deetl in which he declared 
that having no male issue to perform his funeral obsequies, he had 
adopted the infant son of A. S., and that he should perform such cere¬ 
monies and succeed him as heir; and it appeared that the act of F. S., 
was done with the consent of A. S., the father of the child, and that F. S. 
continued to live with A, S. and the boy until his own death, and never 
did any act not consistent with the view that the child was to him as a 
son, held, that under the above circumstances, and in the absence of 
proof that anything more was by local custom essential, it was impos¬ 
sible to hold that there had not been a valid exercise by F. S. of his 
power of adoption. 

Plowden, J.—We are of opinion that the plaintiff has 
failed to prove that by local custom no power of adoption 
exists among Jats of the got to which the parties belong. 

As regards the question whether the adoption is complete 
it has not been made to appear that anything moi'e is, by 
local custom, essential, than is to l>e found in the present 
instance. We take the facta to bo that Faiga Singh some 

4 or 5 years before his own death, after the death of his 

own wife, went to live with Attar Singh, his nephew ; tliat 

not long after this ho executed the deed of May 1875, in 

which he declared that having no male issue to perform his 
^funeral obsequies, ho had adoptetl the infant child Harnam 
Singh, son of Attar Singh, and that ho should iK»rform such 
ceremonies and succetHl him as heir; that the act of Fauja 
Singh was done with the consent of Attar Singh, the father 
— of the child ; and that Fauja Singh continued to live with 
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Attar Singh, and the boy Harnam Singh, until his own death 
in Koveinber 1878, and so far as appears never did any 
eict not consistent with the view that the child Harnam 
Singh was to him as a son. Though Faxija Singh had not 
up to the time of his death arranged the boy’s marriage, 
the explanation of this is to be found in the boy s tender 
age, and it is admitted that it had not been arranged by 
his' own father. Under the circumstances stated, we are unable 
to hold that there has not been a valid - exercise by Fau ja 
Singh of his power of adoption. 

The suit has therefore rightly been dismissed, and this 
appeal must be dismissed with costs. 

But the question whether the plaintiff and the defendants 
in this suit are co-heirs of Harnam Singh, as the adopted 
son of Fauja Singh, or whether Attia alone is heir of Harnam 
Singh (as Attra asserts), is left open, as having arisen subse¬ 
quently to the institution of the present suit. 

No. 84 

Before Barkley and Rattigan, JJ. 

MEHRO— (Defendant) —APPELLANT. 

Versua 

SUJA— (Plaintiff) —RESPONDENT. 

Case No. 1972 of 1881. 

Mortgage. — Foreclosure—Regulation XVII of 1806— Conalruclion of 
Regulation—Defects in notice issued under section S—Result of such defects .— 
In order to entitle a mortgagee to avail himself of foreclosure proceedings 
so as to defeat the mortgagor’s right of redemption, it is necessary for him 
to show that the requirements of the law have been strictly complied with. 

Where, therefore, a notice issued under section 8 of Regulation XVII of 
1806 did not bear the seal or signature of the District Judge, but only his 
initials, and merely notifted to the mortgagor the principal sum due on the 
mortgage without any mention of the interest also due thereon, held that there 
were such defects in the validity of the notice as to vitiate the foreclosure 
proceedings, and to prevent the mortgagee from maintaining a suit based 
upon such proceedings. - 

No- 85. 

Befm^e Plowden and Barkley, JJ. 

KHARAK SINGH AND ANOTHER— (Plaintiffs)— 

APPELLANTS. 

Versus 

ALLADITTA & 4 OTHERS— (Defendants)— RESPONDENTS 

Case No. 154 of 1880. 

Custom, Alienation—M. Baglia Purand, Moga Tahsil—Right of non^ 
pinetors to sell their dwelling-houses loith the sites—General Custom —Proof 



4 


No. 87, PUNJAB RECORD, 1882. 


0 / special custom .—The general rule, applicable to agricultural villages 
in the Punjab, is that a non-proprietary resident in such village cannot, 
unless there be a well-established custom to the contrary, sell his dwelling 
house with its site to a stranger without the permission of the proprietors 
of the village. 

Found, that no well-established custom existed in the village of Bagha 
Parana in the Moga tahsil of the Firozpur district, opposed to the general 

custom, allowing non-proprietary residents to sell their sites without the 
consent of the proprietors. 

To prove a local custom that the owners of the houses are also full owners 
of their sites, and can dispose of them without permission, it is not enough 
to show that some sales of sites have taken place which wore not objected 
to, and that in a particular case some of the proprietors objected without 
success. Proof of particular sales liaring taken place without objection 
would bo very good evidence of the title of the purchaser to the lands 
actually sold; but while sucli sales would give a good title to individuals 
in particular portions of the village site, they would not prove that the 
rights of the i)ropiictary body over the remainder of the site had been 
extinguished, and that possession whether by proprietors or non-proprietors 
had come to bo the only measure of right. 

Punjab AVt’ort/, Civil Judgments Nos. 25 of 1875, 92 and 93 of 1880, 
and 9 of 1882, and Civil Appeal No. 1313 of 1870 (unpublished), 
cited. 


No. 87. 

Before Smytlc and Elsmie^ JJ, 

NAWAB MUHAMMAD ALI KHAN AND ANOTHER— 

(Defendants) —APPELLuiNTS. 

AVAZIR KHAN— (Plaintiff)— RESPONDENT, 

Case No. 549 of 1880. 

Muhammadan Law^ Gift—Gift in lieu of doicer—Ilibah-bil-ucaz— 
Validity of gift—Possession—Mushaa .—Where it appcaretl that a Muham¬ 
madan husband shortly before his deatli made a gift of certain land to 
his wife in lieu of the dower lixed at the time of her marriiige with him. 
Held, that the gift being of the kind known as hibah-bil-xicux, and gifts of 
that kind being really of the natui-e of sales, the validity of such gift was 
not affected by the fact that the douce did not lake immediate possession 
under the gift, or by tho fact that the gift appeiu*ed to have been of an un¬ 
divided shaiu in property which was capable of division. 

Ftirther appeal from the o}der of the C ommiesiouer^ Delhi i>ivt 5 ior», 

dated 20fA January 1880. 

Higgins for appellants, 

Sutherland for respondent. 
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This was a suit foi* declaration of i‘ight to and cancelment of 
a deed of sale of 8 bigas 12 biswas of land situate in Karnal, 
value Rs. 1,000. 

The facts of the case sufficiently appear from the judgment 

of the Chief Court, delivered by— 

Smyth, J.—We have heard the arguments of counsel on both 
sides and have also considered the evidence. We are unable to 
hold that sufficient reason has been shown for reversing the 
decision of the first Court, which proceeded on the grounds 
(l) that Mussammat AVazir Begam’s dower was fixed at the time 
of her marriage with Ahmad Khan at Bs. 5,000, and (2) that 
Ahmad Khan shortly before his death made a gift of the land 
in dispute to his wife in lieu of the dower so fixed. The Judge 
-who tried the case was an officer of much experience and well 
acquainted with the customs of Muhammadans and the view 
which he took of the evidence is entitled to much weight. The 
Deputy Commissioner himself would have accepted the evidence 
which was produced to prove that the dower was fixed at 5,000 
rupees, had the party in whose interest it was produced not 
been a man in the position of the Nawab, and it was only 
because of the Nawab’s position and the influence which he 
possessed in the District that the Deputy Commissioner distrust¬ 
ed the evidence. The Deputy Commissioner would appear how¬ 
ever to have been inclined at a later date to modify this 
opinion ; and on the whole we do not think sufficient reason has 
been shown for distrusting the evidence as to the amount at 
which the dower was fixed. 

We consider that the evidence as to the gift in lieu of dower 
is fairly satisfactory. The gift was of the kind known as hihah- 
hil-iivazy and gifts of that kind are really of the nature of sales. 
The validity of the gift in the present case was therefore not 
affected by the fact that the donee did not take immediate 
possession under the gift, or by the fact that the gift appears 
to have been of an undivided share in property which was 
capable of division (Baillie’s Muhammadan Law, 122). 

Upon this view of the case we consider that a valid trans¬ 
fer of the land was made to Mussammat Wazir Begam by her 
husband, and that she was competent to transfer her interest 
in the land to the co-defendant. We must accordingly accept 
this appeal and dismiss the plaintiff’s suit with costs through¬ 
out. 
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No 93 

Beftn'c Elsvvie and RattigaUy JJ. 

SUNDER SINGH— (CnEDiTOR)— PETITIONER. 

Versus 

CHARANJI LAL AND 2 OTHERS— (Insolvents)— 

RESPONDENTS. 

Case No. 1800 of 1881. 

Attachment—Creditor attaching hisolcenCs property before judgment — 
Re-attachment after decree— Effect of such attachment and re-attachment — 
Priority—Release from attachment before order by Insolvency Court for 
distribution of assets. —The present petitioner obtained at attachment of a 
house belonging to an Insolvent prior to judgment, and before the Insolvent 
applied for the protection of the Court under Act IV of 1872, and sub¬ 
sequently, but after the insolvent Court had attached the house, re-attached 
the same property after he had obtained a decree against the insolvent. 
The Judge of the Insolvency Court refused to give him any priority over 
the other creditors, although it was contended that the effect of the original 
attachment followed by a decree was to create a charge on the attached 
property in favour of the attaching creditor and to convert him into a 
secured creditor, lleldy that even on the assumption that the attach¬ 
ment in execution of decree was still subsisting, the petitioner had 
not succeeded in showing that ho was entitled to the priority he 
claimed, or that there was any illegality in the order of the Insol- 
solvency Court directing a distribution pro rata amongst the scheduled 
creditors: but inasmuch as it appeared that the Court executing his 
decree had released the :*.ttached property from attachment before the 
distribution of assets was ordered by the Insolvent Court, no advantage 
could possibly bo derived by the decree-holder from a process which had 
ceased to exist. 


Elsmie, J.—I concur in rejecting the petition with costs. 
It seems to me absolutely clear that there is no ground for 
revising the order of the Insolvency Court on the scoro of illegal¬ 
ity. That Court had no power to troat the applicant as a 
secured creditor and to give him priority to tlie extent of his 
decree in the distribution of the a^isets realized from the 
proi)erty which he had attached through the Civil Court. Tlio 
only Coui*t which in my ^•iew of the case couUl have secuml 
l)riority to the applicairt was the Civil Court in which his deciee 


was under execution, but that Court roleasetl the property from 
attachment. 


Judgment of Rattigan, J.—Omitted. 
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No. 95 

Before Elsmie and Rattiejan, JJ. 

MUSSAMMAT JINNAT BIBI— (Defendant)— 

APPELLANT. 

Versus 

MUHAMMAD YAR ife OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 397 of 1880. 

Custom, Inheritance —Gujars of Gujrat—Mothers right to succeed to 
estate of deceased son in prtiseuce of collaterals. —Found, that by the custom 
prevailing among Gujars of the Gujrat district, a mother takes her son’s 
estate, when he dies childless, in preference to ccllaterals distantly related. 


No 97. 

Before Smijfh and Barklry, JJ. 

CHUHAR SINGH—PLAINTIFF. 

GOKAL CHAND AND ANOTHER—DEFENDANTS. 

Case No. 1 of 1882. 

Octroi—Rules regarding levy of octroi on Government stores — Govern¬ 
ment of India No. 2-99, dated 22nd December 1875—Failure of importer to 
comply with Rules—Refund. —Where plaintiff, a contractor to the Military 
Works Department, sued defendants, who were the farmer;s of the cantonment 
octroi duties, for the refund of a sum of money paid as duty on certain 
articles imported for the use of Government, and it appeared that the terms 
of Rule II regarding the levy of octroi on Government stores passing a 
Municipal barrier (contained in Government of India No. 2-99, dated 22nd 
December 1875) had not been complied with, as no declaration was made 
by the importer, when the said stores were imported that they were intend¬ 
ed for the use of Government, held, that in the absence of any special 
agreement between plaintiff and the octroi contractors, the plaintiff could 
not claim the refund sought, nor did the practice observed in previous years 
by other octroi contractors bind the defendants. 

Case referred by the Judge, Cantt. Small Cause Court, Amhalla, 

under section 617, Act X oy*1877. 

The facts of this case are set out in the following judgment of 
the Judge of the Cantonment Small Cause Court:— 

This is one of 3 cases in which plaintiffs are contractors to 
the Military Works, Amhalla Cantonment, and the defendants, 
the farmers of the Cantonment octroi duties. The facts and 
matters in dispute are precisely the same in each case. 

PlaintiflFs contracted to supply certain articles for the use 
of Government in the MiHtfVi*y Works Department to be delivered 
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within cantonment boundaries. The articles were delivered 
and are acknowledged to have been used by Government in the 
Military Works Department. 

Plaintiffs paid Ps. 98-15-6 as duty on the goods to the 
defendants and claim refund. Defendants refuse refund because 
the terms of Supreme Government order No. 2-99, dated 22nd 
December 1875, have not been carried out. 


Ther e is no doubt that its terms have not been carried out 
in that no declaration was made on importation by the importer. 
The ordt-r came into force in 187(1 and the year in which this 
dispute arose was 1880-81. 


Despite the above orders, it appears that the system of 
refunds in force in this cantonment between the Military 
Woiks Contractors and the octroi farmers was to refund 
the duty paid merely on receipt of a certificate from the 
Executive Engineer that the articles* imported were used by 
Government, This Imd been acquiesced in by both parties to 
the successive Military Works and octroi contmetors up to this 
yeai*, when I myself as Cantonment ^Magistmto ix)inte<l out the 
irregxdarity of the omission of the i>reliminary declamtion by the 
importer in ^lay or June last. 

It was in force during the whole year under consideration. 

However, despite the custom, I am of opinion that as the 
terms of the Supreme Goveniment onlei'S which are law were 
not complied with by ]>laintifls, they aiH? not entitled to tlie 
refund now claimed. 

Plaintiffs desire the matter to be I'eferixxl to the Chief Court 
for decision. 


As the matter is one of imix^rtance and affects Government 
contracts to a consitlenible extent, I lofor the question to the 
C’hief Court, whether a custom as ix'gaixls the i^fund of octroi 
duty on articles useil by Government and imporUxi for such use 
of long standing, is binding on aft tHdioi farmer when tho 
condition of tho Supi'cme Government onlei's, No. 2—99, 
dated 22iul December 1875, have not been carried out by 
the importer. 

The jxidgment of tho Chief Court was delive\'<^d by— 

Pauki.ky, J.—The terms of rule II i'egi\rding the levy 
of octroi oil Government stoi'cs passing a municiivU barrier 
(contnincHl in letter No. 2—99, dated 22nd December 1875, 
from Secretary to Government of Indio, Department of 
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Heveniie, Agriculture and Commerce, to Secretary to Government, 
Punjab) not having been complied with when the stores on 
which duty has been paid by the plaintiffs were imported, we 
are of opinion that in the absence of any special agreement 
between them and the Octroi contractors, the plaintiffs cannot 
now claim a refund. The practice observed in previous 
years by other Octroi contractors does not bind the defendants. 


No. 98- 

Before Ehmie and Raffigan, JJ. 

MANA AND ANOTHER— (Plaintiffs) —APPELLANTS. 

Versus 

ABDULLA AND 3 OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 191 of 1880. 

CuRtow, Adoption - ATipomiment of heW- Poxcer to revoke sxteh appoint¬ 
ment—In a suit the parties to which were iluhammadan Jats of manza 
Bhalolpur in the Ludhiana district, who were found to have a recognized 
power to adopt or appoint an heir, held, that no customary power was 
proved to exist whereby a childless proprietor who had once appointed a 
person as his heir was entitled thereafter to revoke that appointment, and 
to deprive the appointee on his death of the rights which he would 

otherwise have acquired. 


No. 105. 

Before Elsmie and BarJdey, JJ. 

LAKMI DAS— (Judgment-debtor) —APPELLANT. 

Versus 

GOBIND RAM— (Decree-holder) —RESPONDENT. 

Case No. 1442 of 1881. 

Limitation Act {XV of 1877), Schedule //, article 17Q—Application 
for execution presented under defective poxcer of attorney—Material defect 
or irregularity—Application xchether “ in accordance xoitk laio Power of 
Court to considex' xchether the previous application xcas itself barred by 
limitation—Application for attachment—Step in aid of execution. It was 
contended that an application for execution of decree was barred by 
limitation (1) because the last previous application was itself beyond time, 
and (2) because the previous applications were not madi) in accordance 
with law, not having been made by the decree-holder himself, but by a 
person acting for him under a power of attorney which was not given 
for the express purpose of the execution proceedings. With regard to 
the latter objection, it appeared to have been first taken ^though with 
reference only to the power of attorney accompan 5 'ing the present appli¬ 
cation) in appeal to the Commissioner, in whose Court the decree-holder 
by defending the appeal adopted and ratified all the acts of his 
agent in the executing Court. 
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Held, that assuming that the power of attorney was defective the 
defect was cured by the action of the decree-holder in defending the 
appeal, and if there was any defect in the powers of attorney under 
which the previous applications were made, the objection should have been 
taken while those applications were pending and not in subsequent pro¬ 
ceedings, such a defect, when no objection was taken, being no ground 
for holding that the application was not in accordance with law. 

With reference to the objection that the last previous application was 
itself barred by limitation, it appeared that no order for attachment was 
issued under the said application, it having been necessary first to issue 
notice to the judgment-debtor, after which the case having been postponed 
from time to time, was somewhat irregularly struck off the file, no objection 
that the proceedings were barred by limitation having been raised either 
by the Court or the judgment-debtor. 

Qu(vn\ whetlier the above facts took the case out of the ruling of 
the Judicial Committee of the Privy Council in Mangnl Parshud Vichit 
V. ii7ija hniit Lahiri (/. L. /?., 8 Pair., 51) to the cfTccl that when an 
on'er for attachment las been made by a competent Court, that Court 
mu-^t be considered to liave determined that the execution was not barred, 
and such decision must be regarded as binding until it is reversed. 

Ilclil, further, that an application to attach property, when not itself 
the application for execution of decree is an application to take a stop in 
aid of execution within the mcaningof article 197, Schedule IT, ActXV of 1877. 


No. 107- 
Full Bench- 

Before Ploivdeii, Smijtli, Elsmie and Barhley, JJ. 

SARDAll LALL SINGH— (Plaintiff)— APPELJLANT. 

DPAVA SINGH AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 903 of 1880. 

Pre-cmrtion — Salc of scrcral properties i» a single bargain — Pre- 
cinptor suing to enforce his right in such part of the property only as is 
suhjeet to his Aght—Principle that pre~emptor must takeover tchole bargain 
how far applicable- liight of co-sharer in icelt to claim pre-emption orer 
land tcatcred by the ircll irhich ts se/wtnfe properfy of a co-sharer in 
the well—Custom.--Hi Id, by the Full Bench, that where a person is 
owner of several distinct properties, of which ono is subject to a right 
of pre-emption, and he sells such properties in a single bargain to a 
person other than the pre-emptor, the latter is entitletl, when the right 
of pre-emption exists and the claim is made luador Act TV of 1872, to 
bring a suit to enforce his right in I'espect of the property subject to 
bis right alone, without suing to lake over the whole bargiun. 

The principle that the pro-emptor is bound to take over the whole of 
tho bargain, as settled by the vendor, is a principle which may be admit¬ 
ted to tho extent that tho pre-emptor cannot omit to claim any portion 
of tho property comprised in tho bargain to which his right of pre-emp* 
tion extends; but it cannot cousislcutly with the provisions of Act IV of 
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1872, be hold to oblige him to claim the whole of the property sold, 
when his right of pre-emption extends over only a portion of such property. 

Held, further, that there is nothing in the express provisions of Act 
IV of 1872, which gives to a co-sharer in a well as such co-sharer a 
right of pre-emption over land which, being the separate property' of a 
co-sharer in the well, is watered by the Arell: but it may be that b)'’ 
custom, when a well is owned by several co sharers, and land, being the 
separate property of a co-sharer in the well, and watered by the well, is 
sold, the right to acquire such land belongs to the co-sharers in preference to 
all other persons. 

Second appeal from the order of the Additional Commissioner, 

Amritsar, dated \2th March 1880. 

X. P. Roy for respondents. 

The material facts of this case and the questions referred 
for the decision of the Full Bench, appear from the following 
judgment of the Division Bench:— 

Smyth and Elsmie, J J.—In this case two questions arise 
which we think should be referred to a Full Bench for decision. 
The plaintiff, the claimant of pre-emption, is the owner of 
■^ths of the Kalianwala well situated in the village of 
Majitlia. He is also the owner of certain separate land watered 
by the well. Tlie defendant, tlie vendor, was owner of VVths 
of the well and of 7 ghumaos 2 kanals 14 niarlas of land 
watered by the well, but xvhich has been found to be his 
separate property and not joint and undivided property in 
which plaintiff has a share. It appears from the deed of 
sale that the vendor sold 3 separate parcels of land lying 
separate and watered by different wells. The present claim 
is merely for the right of pre-emption in regard to the land 
attached to the ICalianwala well, and it is not alleged that 
plaintiff has any right in regard to the other parcels and he 
has not sued for them. It is objected by the respondents* 
counsel that plaintiff’s claim will not lie, inasmuch as he has 
not sued to take over the whole bargain, and the decisions 
of this Court, reported as No. 11 Punjab Pecord for 1874, 
No. 98 Punjab Recoi'd for 1876, and of the Calcutta High 
Court, 6 a. L, R. 386, are referred to. 

After considering those decisions we think the following 
questions should be referred to a Full Bench, viz. :_ 

Whether, when, as in this case, the vendor, by one deed of 
sale has sold several separate properties, a plaintiff who may 
have a right of pre-emption in regard to one only of those 
properties can sue to enforce it in regard to that one alone with¬ 
out suing to take over the whole bargain ? 
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The second <iuestion is, whether the i>laintifF, hy virtue 
of being an owner of -j-yths of a well, of which the vendor 
owns y^ths, can claim pre-emption in respect to a parcel 
of land watered by that well, but which parcel is neverthe¬ 
less the separate pi’operty of the vendors 1 These questions 
arc referred to a Full Bench. 

The judgment of the Full Bencll was delivered by— * 

Plowden, J.—In answer to the first question we are of 
opinion that where a person is owner of several distinct x^ro- 
])ertics, of which one is subject to a right of i)re-emption and 
he sells such properties in a single bargain to a i)erson other 
than the pre-emptor, the latter is entitled, when the right 
of pre-cin])tion exists and the claim is made under Act IV 
of 1872, to bring a suit to enforce his right in respect of 
the property subject to his right alone, without suing to take 
over the whole bargain. 

The provisions of Act IV of 1872 relating to the right of 
pre-cmiition declare in effect that the owner of proi>erty subject 
to a right of pre-emption is under the obligation of making an 
ofler of such ])ro])orty to the i>re-emi)tor, and cannot make a 
sale of such property which shall bo binding ns against the pre* 
cm])tor Avithout making such offer, and that if the vendee do 
not make such offer, the pre-emptor shall have an action to 
enforce his right. AVe consider that it would tend to injure the 
rights of pre-emption which the provisions of the Act seem 
designetl to sccuie, if the vendor, after omitting to discharge 
his obligation to the pre-emptor, could defeat the lattcFs action 
for redress by insisting that the pi'o-emptor should puiThase 
property over which ho had no right of pre-emption and which 
ho did not wish to take, as the condition of acquiring the pro- 
]iorty to which his right extencls. The x>rinciide that the pre- 
emptor is boxuul to take .the whole of the bargain as settled by 
tho vendor, is a principle which may l>e admitteil to the extent 
that tho p\'('-emptor cannot omit to claim any XHwtion of tho 
pro])erty comprised in the bargain to which his right of pro- 
enqttion extends, but it cannot consistently with the inwisions 
of Act IV of 1872, be held to obligt' him to claim the whole 
of the i>roperty sold when his right of xa*t^emption extends over 
only a ])ortion of such property. 

There appears to be nothing in the cases eite<l, ri.;., 

No. 11 of Puiijah Jxecord 1874, No. 98 of Punjab A'ct'orrf 
1876, and No. 106 of Punjab Pvconi 1880, inconsistent with 
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the view above expressed. The other cases cited from 6 B. 
L. R. and 10 B. )i". i?- were not cases of pre-emption under 
Punjab custom or Act IV of 1872. 

In reply to the second question, we consider that there 
is nothing in the express provisions of Act IV of 1872, 
which gives to a co-sharer in a well as such co-sharer a 
right of pre-emption over land, which being the separate pro¬ 
perty of a co-sharer in the well, is watered by the well. 
But it may be that by custom, when a well is owned by 
several co-sharers, and land, being the separate property of 
co-sharer in the well and watered by the well, is sold, the 
right to acquire such land belongs to the co-sharers in pre¬ 
ference to all other persons. We may add that this answer 
does not take into accovint tlie case where a well and the 
lands attached thereto arc owned by several persons with 
distinct interests in the land, the whole forming a sub-division 
of a village. 

The final judgment of the Court (Smyth and Elsmie, JJ.) 
was delivered by— 

Elsmie, J.—With reference to the decision of the Full 
Bench on the questions referred, we are of opinion that this 
appeal must be accepted and the case remanderl to the first 
Court in order that enquiry may be made as to whether, 
under the circumstances stated, a custom exists which gives 
to plaintiff a right of pre emption in respect to the land 
in suit. If such custom is found to exist, the plaintiff should 
have a decree on conditions regarding i^rice to be fixed after 
due enquiry in the usual manner. If proof of such custom 
is not forthcoming, the plaintiffs claim should be dismissed. 

The costs in this axjpeal will be costs in the cause and 
will follow the event. 


No. 108. 

Before Sinyth and Elsmie, JJ. 

KHATRATI AND ANOTHER— (Plaintiffs)— 

APPELLANTS. 

AKKO— (Defendant)— RESPONDENT. 

Case No. 1443 of 18S0. 

Civd Procedure Code (Act X of 1877), sections IS, 42, 43—Res-judb 
Splitting claim—First suit brought by plaintiffs as reversioners to 
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set nyide alicvaiion ly uidow — Subscqucitf suit /or 'pre-emption of the 
subject of the same alienation—Distinct causes of action .— The present 
plaintifTs first bioiiftht a suit against one Mussammat H. and the present 
defendant, to have the sale of a house by Mussammat H. to the said 
defendant cancelled, on llie ground that they (plaintiffs) ■were reversionary 
heirs of Wussammat 11.'s late husband and entitled as such to succeed to 
the house on her death and that the sale was made without necessity. 
Ihat suit having been dismissed on the ground that the sale was for 
necessity, the plaintifTs brought the present suit against the purchaser 
(Mussammat 11. having in the meantime died) to obtain possession of the 
house in virtue of their right of pre-emption. 


Held, that the suit was not barred by section 13 of the Civil Pro¬ 
cedure Code, as the matter directly and substantially in issue in the present 
suit, is, that the plaintifls right of pre-emption in respect of the house in 
disjuite, was clearly not in issue in the former suit either expressly or 
const met ively. with reference to Explanation II to section 13 of the Code. 


Held, fuither, tint the suit was not barred under sections 42 or 43 
of |1 ( :an,( C<de. as tie act of the uidow being from the plaintiffs* 

' ' ' v iv re'aicid as an infringcirent of two distinct rights possessed 

' ‘ ^ i»s^(.->td by i\. plaintifTs, rir., their right 

a> rc\ei i iiaiy heirs of the widow's husband and their right of pre-emp¬ 
tion, altlicugh the act of the widow in soiling the bouse was a single 
act, it really gave rise to distinct causes of action, upon which separate 
suits compri.'^ing distinct subject-matters might be brought. 


No. 111. 

Before El^nie and Baitigan, JJ, 

GHULAM GliOITS— (Defendant)-— APPELLANT, 

Pers'?/*' 

SHED IMVHAIVIMAD— (Plaintiff)— RESPONDENT. 

Case No. 1792 of 1S80. 

Cause of action—Suit for declaratory decree —Dec/ara(ion of right to 
build (1 icall—Subsequent obstruction by defcjuiant—iiigbt of plaintiff to 
maintain a fresh suit for an injunction—1^0$. judicata— Act X of 1877, 
seetwn 13, Expl, V and seetion 30—Nu*/ by or against one to-sharer how 
far binding on oiiother co-sharer — Notice. — AYhcif the plaintiff sued for and 
obtained a decree declaratory of his right to build up a wall which formerly 
divided olT his house from the defendant's and there was no allegation that 
the defendant liad taken posscssitn of the site on which the old wall had 
stood, held, that a subsequent suit based on the allegation that the defendant 
had prevented the plaintiff from building up the same wall, and pmaying for 
an injunction that the said defendant might be restrained from obstructing 
him, the plaintiff, in exercising a right which he was declared entitled to 
cxeicise by a competent Court, was maintainable; and furthex, that suppos¬ 
ing on that in Uie former suit the plaintiff had asked and obtained a decree 
foi po^session of the site of the old wall as well as for a declaration of his 
light to rebuild the wall, piwided that he was not again suing for possession 
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of the site, ivluch lie could only obtain by process of execution, the existence 
of the previous decree ivould not be a bar to liis seeking a subsequent injunc¬ 
tion founded on a distinct and later act of obstruction on the part of the 
defendant, as such an act would constitute a fresh cause of action, and the 
only advantage of the previous decree would be, supposing the parties 
in the two suits to be identical, that the issue as to the plaintiff s right to 
rebuild the wall would be a res judicata. 

In the present suit, the plaintiff claimed (1) a declaration that he was 
entitled to build up the wall alluded to above, (2) to erect a balakhana or 
upper storey, so as to exclude defendants from the use of a roof, and (3) an 
injunction to restrain the defendants from interfering with his building the 
said wall, alleging that his right to build both the wall and the balakhana 
was established by previous decisions. The present appellant, who was 
one of the defendants, urged (among other pleas) that the previous decrees 
upon which the plaintiff relied were not binding upon him as he was no 
party thereto, and had received no notice of action. It appeared that in 
the first of the two suits referred to, in which the right to build the wall 
was in issue, plaintiff sued one JI. ii., the brother of the present appellant, 

alone for an act of obstruction, committed by the defendant some few days 

before suit, and allhcugh M. JI. in his written answer set up a claim to the 
Wallin dispute and urged that the plaintiff had taken advantage of his father’s 
death and of the absence of his elder brother (the present appellant) in Hin¬ 
dustan to open out a doorway leading to the top of defendant's house, there 
was nothing to show that he professed to defend the action otherwise than on 
his own behalf ; it was also clear from the file that M. M. had no authority 
from *his brother to defend the suit or to submit its determination to the 
plaintiff’s oath as he eventually did, nor was it alleged that the present 
appellant had any notice of this action. In the second case in which the 
right to the roof on which it was now sought to build the balakhana was 
*■ in issue, the position of the parties was reversed, M. M. the brother of the 
present appellant, being the plaintiff, and the present plaintiff one of the 
defendants. In this suit also there was no allegation that the plaintiff was 
suing not merely on his own behalf but also on behalf of his absent brother 
although it appeared that the doorway which he sought to have closed 
opened out on to the roof of a house which belonged to the plaintiff and his 
brother jointly, and it was clear that he had no authority from his brother 
(the present appellant) to conduct the case on his behalf, nor was it alleged 
that the said appellant had any notice of this suit. 

Held, that under the circumstances stated above, the present appellant 
■was not bound by the decisions in the suits above referred to, with reference 
to the provisions of Expl. V, section 13, Act X of 1877. 

Per Rattigan, J.—The language of the above clause seems to con¬ 
template a case where a large number of persons are interested in the one 
right and the provision of the above section must be read with section 30 
of the Act, as the Legislature could never have intended to so far depait 
from the rule so consonant with natural justice and so well established, 
that person should not be bound by a decision in a suit of -uhich they had 
no notice and which was obtained behind their backs. 

Per Elsmie, J.—Although I have some difficulty in holding that it 
is open to us to rule positively that section 13, Expl. V, must be read with 
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section 30, I am quite clear that this part of the law must he construed 
veiy strictly, and that the Courts are bound not to allow Expl. V, section 13 
to operate as a bar to litigation unless they are firmly persuaded that it 
applies to the exact case in point. This provision of the law was not intend¬ 
ed to apply to a case like the present, where a junior brother finding him¬ 
self involved in litigation regarding property held jointly by himself and an 
elder brother, during the absence of that brother in a distant part of the 
country, did his best to defend the joint rights, but at the same time pointed 
out to the Court that advantage had been taken by the opposite party of 
the fact of his elder brother’s absence ; and where no notice whatever had 

been given thiough the Courts to that elder brother of the fact of the pen¬ 
dency of the litigation. 

No. 115- 

Before Barkley and Battigan, JJ. 

MISS A. HODGKINSON—PLAINTIFF. 

MR. FITZHERBERT—DEFENDANT. 

Case No. 2 of 1882. 

Cantonments —Lease of house for period exceedihip one month—Validity 
of such lease—Bengal Army Rcgulaiions^ para. 24.—XVhere the defendant 
agreed witli plaintilf to take a lease of her house situated within the 
Amballa Cantonments, for tlie period of one year, held, that such agreement 
was not void or inoperative by reason of para. 24 of the Bengal Army 
Regulations, which prescribes that houses in cantonments can only, accord¬ 
ing to those Regulations, bo let by the month. The tenant had the right 
tmdor the para, to refuse to take except by the month, but he could and did 
renounce the right. . 

No 119. 

Befoi'e Blsinie and Rattigany JJ, 

ALADIN— (Plaintiff) —APPELL^VNT. 

BADRA ifc 4 OTHERS— (Defendants)— RESPONDENTS. 

Case No. 1721 of 1880. 

Custom, Adoption —Amins of Siulkot—Sister s son—Near collaterals ,— 
Found, that there is no settled custom prevailing among Arains of the Sialkot 
district whereby the adoption of a sister's son is rendered invalid by the 
presence of a paternal imcle ora paternal uncle's son. 

No 120. 

Before Smyth and Barkley, JJ, 
]\IU1IA]\IMAD AKBAR KHAN d: ANOTHER— (Pltffs.) - 

APPEIxLANTS. 

IVnvavN' 

HUSAIN KHAN— (Defendant)— RESPONDENT. 

Case No 410 of 1881. 

Muhammadan Law, Cift—Oift to douce with rcrersicn to dances son — 
C,ift with condition-Gift ralid though condition roid-Poss«sii)«.—Where 
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a deed of gift purported to give certain property to F. K. for his life and on 
his death to his son. H. K., held, that Uie above limitation of the gift was 
in the sense in which the word is used in the iluhammadan Law, a condition, 
which must therefore fail, though it did not affect the validity of the 
gift. 

It is not merely reservations in favour of the donor which are treated by 
the Muhammadan law as void conditions: reservations in favour of a third 
party, or anything which restricts the right of the donee over the property 
given, though the donor has absolutely parted with the dominion over it, are 
equally regarded as void conditions. 

lied, further that the gift of the reversionary interest to II. K. on F. K.’s 
death could convey no rights in the property to H. K., as such a gift could 
not be completed by delivery of possession to the donee. 

No. 121. 

Before Smyth and Barkley, JJ. 

HASS AN —(Defendant)— APPELLANT. 

Versus 

FAZAL WAHID AND 2 OTHERS— (Plaintiffs) — 

RESPONDENTS. 

Case No. 99 of 1881. 

Onus probandi—Soideuce Act {I of 1872), sccrtous 109, 110, 114 — 
Plaintiff suing to eject defendant as tenant holding under an expired 
lease—Defendant setting up title as owner—Both porties' deeds inadmissible 
in evidence for want of registration —Prcsiunption of ownership —Possession. 
—Plaintiffs sued to recover from the defendant possession of the land in 
suit on the allegation that in 1874 they had given him the said land on 
a lease for 5 years, which had now expired. Defendant denied the lease, 
and alleged that in 1872 he had purchased the land from a person who 
had himself a few days previously purchased from the plaintiffs, deeds of 
sale being executed on both occasions, and that he (.defendant) had since 
the date of his purchase held possession of the land as owner. Both 
the plaintiffs’ lease and the deeds relied upon by the defendant, were 
inadmissible in the evidence for the purpose of affecting the land for want 
of registration under Act VIII of 1871, and neither party could therefore 
prove the terms of the contract, under which the defendant’s posses¬ 
sion originated, in consequence of the provisions of that Act, and section 
91 of the Evidence Act. 

Held, per Smyth, J., that as the defendant had admittedly held peace¬ 
able possession of the land for several years, therefore, under section 
110 of the Evidence Act, the burden of proving that he was not the 
owner of the land was on the plaintiffs who affirmed that he was not the 
owner: that all that they had proved was that they were the owners 
some years ago, before the defendant came into possession of the land, 
and though a presumption arose from tliis that they had remained the 
owners, this was met by the counter-presumption which arose from the 
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defendant’s long possession ; and that, in presence of those conflicting 
presumptions, the plaintiffs, on whom the burden of proving that defendant 
was not the owner fell, must fail, unless they could show circumstances 
which would have the effect ol turning the balance in their favour, the 
defendant also being allowed to show circumstances in support of his con¬ 
tention that he was the owner. 

Held, per Barkley, J., that as the defendant alleged that he was 
owner of the land, and the plaintiffs denied this, alleging that he held 
it as tenant under a lease that had expired, section 110 of the’Evidence 
Act threw the buiden of proving that the defendant was not the owner, 
on the plaintiffs. But one presumption may be met by another presump¬ 
tion, and if facts were proved which showed that the parties had been 
acting as landlord and tenant, the burden of pmving that they did not 
stand or had ceased to stand in that relationship to each other was thrown 
by section 109 on the defendant. The Court might also presume under 
section 114, if it thought it likely with regard to the facts of the particular 
case and the common course of events, that the plainlilTs’ title, the 
existence of which until 1872 was admitted continued in existence, and 
might then put the defendant to the proof of his having acquired a 
valid title. Moreover, the strength of the presumption arising from pos¬ 
session depended also on the length of time such possession had con¬ 
tinued, and therefore less evidence would be required to remove the 
presumption arising from undisturbed possession in a case like the 
present, where the defendant's possession was admitted to have com¬ 
menced less than 8 years before suit, than where it had continued for 
a longer period. 


No. 122. 

Before Smyth and Ehmiie, JJ, 

JODH SINGH— (Plaintiff) —APPELLANT. 

FeriTjiA- 

STJNDAll SINGH— (Defendant) —RESPONDENT. 

Case No. 2046 of 1880. 

0?iMS Prohamii—Snit by mortgayce to redeem land alleged tobesub~ 
mortgaged to defemiaut—Defendant setting up absolute sale by plaintiff 
of all his rights--Inadmissibility of the instrument evidencing the transttc- 
tion for trauf of registration—Act I of 1872, section 110—Possession— 
Ownership.—In a suit to recover possession of certain land on payment 
of Rs. oOO, the plaintiff, who himself hold the land in mortgage from 
the original i)roprictor, alleged that he had sub-mortgaged the same land 
to defendant and had ondoi-scd the particulius of the Iransaclion on his 
own mortgage-deed which was handed over at the lime to defendant 
The defendant replied that the transaction between him and plaintiff was 
an absolute sale of all plaintiff's interest in the land. The endorsement 
evidencing the transaction was inadmissible as evidence as it was neither 
stamped nor registered, and oral evidence of the terms of the contract 
was hold to bo inadmissible with inference to section 91 of the Evi¬ 
dence Act. 
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Held, per Curiam, that the plaintiff’s suit must fail. 

Per Elsmie, J.—The defendant obtained lawful possession of the 
land and is now in lawful possession of it. Title is to be presumed 
from lawful possession until the want of title or a better title is proved. 
The case is governed by section 110 of the Evidence Act; as there is 
no question raised as to the proprietorship of the land, the dispute being 
between a mortgagee and a person who has derived his rights from that 
mortgagee, the real question in issue is the oTvnership of the mortgage 
gianted by the proprietor; and it cannot be said that because defendant 
does not set up a complete title to the ownership of the land, he is 
therefore in the position of a man who has pleaded a limited title and 
is therefore bound to prove it, for so far as the plaintiff is concerned 
defendant has set up a complete title. 

Per Smyth, J.—Under the circumstances of the case the burden was 
on the plaintiff to show that by the terms of the agreement between 
him and the defendant he was entitled to recover possession. This he 
\Yas unable to do, nor was he able to show conduct on the part of the 
defendant or any other circumstances consistent only with the view that the 
defendant held the position of sub-mortgagee and not that of assignee of the 
mortgage. 


No. 127. 

Before Smyth and Barkley, JJ, 

H. M. PLOWDEN —Plaintiff. 

Vers7is 

THE S. P. & D. RAILWAY COMPANY —Dependants. 

Case No. 7 of 1882. 

Railicay Company, liability of, for damagesSuit for compensation for 
damages caused to horse during transit by rail—Contract Act {IX of 1^12'), 
sections 151, 152—Railway Act (IVof 1S79), sections 8,10, 13—Special contract 
—Company pleading their own regulations in answer to plaintiff's suit—Effect 
of such regulations on Compamjs liability—Notice—AgreemenL — In a 
case which came before the Chief Court as reference made by the Judge of 
the Small Cause Court, Lahore, it appeared that plaintiff sued the Sindh 
Punjab and Delhi Railway Company to recover Rs. 250 as compensation 
for injuries sustained by a horse while being carried by the defendants* 
Railway from Amballa to Lahore, alleging that owing to the negligence 
and unskilfulness of the Company’s servants the horse was thrown down 
and injured while being carried as aforesaid. 

Held, that the question of the liability of the defendants to make com¬ 
pensation to the plaintiff turned, under section 152, Act IX of 1872, upon 
whether the defendants took as much care in respect of the horse as a 
man of ordinary prudence would, \mder the circumstances of the case, 
have taken of a horse of his own of. equal value, and that the onus of proving 
that they took this amount of care was, under section 13 of Act IV of 
1879, on tUa defeniants. As therefore the Judge of the Small Cause Court 
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had found on the evidence that there was want of due care on the part of 
the defendants' servants, in that they used an unsuitable vehicle for the 
conveyance of the horse, and that this contributed to the |injuries sustained 
by the animal, this of itself was sufficient to render the defendants liable to 
make compensation, unless they could show that they were exempt from 
liability on some special ground. 

The defendants in the above suit relied, among other pleas, upon two 
general regulations of the Company as a defence to plaintiff s action. The 
1st regulation relied on was in the following terms : All claims against 
“ the Railway Company for loss or damage to any consignment of goods 
“ must immediately bo made to the Station Master or clerk in charge of 
“ the SUtion to w'hich they have been booked, and also a written statement 
“ of the nature of the damage received and contents of the articles miss- 
“ ing must be for.vardeJ to the Trafhc Manager, Lahore, within forty- 
“ eight hours after such consignment has arrived at its destination, other- 
“ wise the Railway Company will not hold themselves responsible. " 

Held, that this regulation if viewed simply as a public notice to 
persons sending goods by Railway obviously could not operate to relievo 
the Company from liability for loss of or damage to the goods when the 
terms of the notice had not been complied with, but at most it could only 
bo relied on as evidence of an implied agreement, and any such agreement 
would bo void, under section 10, Act IV of 1879, for the purpose of 
limiting the obligation or responsibility of the Railway Company, The 
only way in which tho defendants could successfully set up the Regula¬ 
tion as an answ'cr to tho suit would be by showing that it was made in 
pursuance of a power given to them by the Legislature, and that it there¬ 
fore Imd the force of law ; but as tho rule now relied upon by the defend¬ 
ants did not come witliin tlie scope of the power to frame general rules 
given by section 8 of Act IV of 1879, therefore even viewed as a rule 
under that section, it was of no legal force and failed as an answer to 
the plaintiff’s suit. 

Tho 2nd rule relied \ipon was one of those that regulate the traffic, and 
was in tho following terms : “ Horses,—one syce free with each animal. 

" An insurance rate of J per cent, per 100 miles or portion of 100 miles will 
bo charged on all horses of tho declared value of Rs. 400 and upwards, 

“ and a form of conditions under which the Railway Company under- 
“ take to carry hoi'ses must bo signed by the sender or his agent," 
Witli regard to the latter part of this rule, it appeared that there was 
no contract in the present case sufficient ,to satisfy tho reqmrements of 
section 10 of Act IV of 1879, but it was arguotl for the defendants that 
the plaintiff should under tho 1st part of tho above rule have declared 
tho value of the horse and should have paid an insurance rate, and that 
not having done so he was not entitled to value the horse at more than 
Rs. 400 in any question of tho loss of or damage to Uio horse arising 
between him and tho Company. 

Held, that this contention could not be maintained, as under the 
circumstances of tho pi'csent ense a mere notice to tho sender of the existence 
of the rule in question was not sufficient with reference to the provisious 
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of section 10 of the Railway Act to limit the ordinary liability of the 
Company imposed by the Contract Act. As the sender was not required 
by the Company to sign an agreement as prescribed by section 10 of Act 
IV of 1879, nor to make any declaration oi the value of the horse, and 
the horse was receive! without su3h declaration, and the rate demanded 
by the defendants’ servants was paid, the defendants could not claim to be 
absolved from liability to make compensation to the full extent for the 
injuries shown to have been caused to the horse by the want of due 
care on the part of their servants. 


No. 134. 

Before Elsmie and Rattigan, JJ. 

MALUK SINGH & OTHERS— (Defdts.)— APPELLANTS. 

J'ersus 

BELA SINGH & OTHERS— (Pltffs.)— RESPONDENTS. 

Case No. 51 of 1882. 

Cause of Action ~ Public road — Obstruction — Damage — Held, that a 
civil suit does not lie for an obstruction to a public road or highway un¬ 
less the plaintiff can show some particular damage to himself personally 
in addition to the general inconvenience occasioned to the public. 

Second appeal from the order of the Judicial Assistant.^ 

Ferozepore, dated \0th October 1881. 

The material facts of this case appear from the judgment of 
the Chief Court, delivered by — 

Rattigan, J.—This is an action brought against the defend¬ 
ants for closing what is described in the plaint as a public 
road leading to the plaintiffs’ own_ as well as to other villages, 
and the Courts below have given the plaintiffs a decree for re¬ 
opening the road unless the defendants make over to the plain¬ 
tiffs the same proportion of land from plot No. 2656, which 
belongs to the defendants, and which lies near the roadway. 

From this decision the defendants appeal to this Court, and ^ 
the first point which we have to consider is, whether the suit 
is one which is cognisable by a Civil Court ? 

Now, it must be taken to be well established law, both 
according to English decisions as well as by those of the Indian 
Courts, that a civil suit does not lie for an obstruction to a* 
public road or highway unless the plaintiff can show some 
particular damage to himself personally in addition to the 
general inconvenience occasioned to the public.—See Indian Laiv 
Reportiy 11, Bombay 457, in which all the previous authorities 
are discussed, and No. 72, Punjab Record^ 1877, and No. 10 
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Punjab Record, 1878. In the present case no such special 
damage has been alleged or proved, and the allegation in the 
plaint is merely that the plaintiffs as well as the X'est of the vil¬ 
lagers suffer great inconvenience, which it is clear from the au¬ 
thorities cited would not be sufficient to sustain a civil action. 

Mr. Gouldsbury, however, now wishes to raise the question 
whether the roadway in dispute is a public road, or merely 
a private road belonging to the villagers, but we do not think 
that we can allow this point to be re-opened at this stage. The 
road is distinctly described in the plaint as a ]niblic road, and 
it has been held to be so by both the lower Courts. For the 
purposes of this appeal we must also hold it to be a public road. 

It follows, therefore, for the reiisons already given, that the 
plaintiffs arc not at liberty to maintain the present suit, and they 
must seek whatever remedy they may have by applying to the 
Criminal Court. 

We must accordingly accept this appeal, and, revereing the 
order of the Courts below, dismiss the plaintiff’s suit with costs 

throughout. 


No 135. 

Before Smyth and Barkley, JJ, 

MASJIDI— (Plaintiff)— APPELX.ANT. 

MUSST. AYISIIA AND ANOTHER,— (Defendants)— RES¬ 
PONDENTS. 

Case No. 1912 of 1880. 

Contract Act {IX of 1872^, sections 15. 10, 19, 23-Compromise o/ cri- 
minal prosecution for offence not perniiUed by /cir to be compounded 
Validity oj contract—Public Policy—Penal Code, sections 213, 214 Com- 
potindalle offence —Coercion— influence, —PlaiuUff sued to obtain pos¬ 
session of a house which he alleged ho had purchased from one of the 
defendants by registered deed of sale. It was urged by tho defendants 
among other pleas that subsequently to the deed of sale the plaintiff had 
executed a deed by which he relinquished all claims to the house and promised 
for himself and his heirs never to sue for it. It appeared that two days 
after the exccxition of tho deed of sale a complaint xmder sections 447 and 
342 of tho Indian Penal (\xlo was bmught against the plaintiff, and that 
tho deed of relinquishment was given in consideration of the compounding 
of the offonco under section 447. 

Held, that as tho offence for tho compounding of which the deed of 
roUuquishmont was given by phuutiff was not ono which could lawfully 
bo compoimded, and as tho oxocutiou and delivery of one dood by plaintiff 


No. 136, PUNJAB RECORD, 1882. 


465 


and its acceptance by defendant in consideration of tbe offence being com¬ 
pounded were acts prohibited respectively by sections 214 and 213 of the 
Indian Penal Code, the consideration for the agreement was unlawful 
within the meaning of section 23 of the Contract Act, both because it was 
forbidden by law and because it was opposed to public policy, and that the 
deed was accordingly void under that section. 


Held further, when a criminal prosecution is instituted against a 
person and such person fearing the result of the prosecution enters into 
an agi-eenient in favour of the complainant in consideration of his aban¬ 
doning the prosecution, it cannot be held simply upon these facts that 
the consent of such person to the agreement was caused by coercion as 
defined in section 15 of the Contract Act, nor yet by undue influence as 

defined in section IG. 


No. 135. 

Before Barkley and Rattigan, JJ, 

GOPAL SINGH —(Defendant)— APPELLANT. 

Versus 

KHOSHYAL SINGH— (Plaintiff j— RESPONDENT. 

Case No. 1924 of 1881. 

Hindu Law, Joint Family—Partition-Separation of interests—Hvi‘ 
dence of separation —While the mere absence of commcnsality does not 
necessarily prove that a Hindu family has ceased to be joint, so, on the other 
hand it does not follow that because there has been no physical separation 
of a joint holding that the persons entitled to that property may not be 
de facto separate in their interest. The question in all such cases is really 
one of intention, and if there has been a conversion of what was once a joint 
tenancy of an undivided family into a tenancy in common of the members 
of that family, the undivided family becomes a divided family with reference 
to the property that is the subject of such conversion, although not 
immediately followed by a dc facto actual division of the subject-matter. 

Second appeal from the cyrder of the Judicial Assistant Com¬ 
missioner., Amhalla, dated ^th July 1881. 

K. P. Roy and J, C. Basu for appellant. 

Alston for respondent. 

This was a claim to 2 bigas 9 biswas o biswasis of land at 
Khaii-pur, tabsil Kharrar, zilla Amballa. 

The facts of the case sufficiently appear from the judgment 
of the Chief Coui-t, delivered by— 

Rattigan, J.—The question involved in this appeal is, 
whether the fact of being associated in cultivation of a joint 
holding with the deceased gives the person so associated a pre¬ 
ferential claim to succeed to the deceased^s share of the holding 
over other male collaterals as nearly related to the deceased, but 
who were not joint in cultivation with him 1 
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The first Court held that association conferred no sui^erior 
ri*<hts of inheritance, but the lower Appellate Court, after 
directing a further inquiry on the x>oint by the Tahsildar, found 
that the defendant had failed to prove that he and the deceased 
had lived in commensality, althovigh he had no doubt been joint 
in cultivation with the deceased, and upon this view of the 
facts it considered it unnecessary to determine tlie question as 
to what would have been the customary rights of the paHies, if 
the defendant had proved association between himself and the 
dcceiised in food and estate. 


It is now argued for the appellant that the fact of joint 
cultivation is of itself .sulfieient to confer a superior right of 
succession even if the ai)pellant was not joint in food, as that 
fact would indicate that the two families were at least joint in 

4 

estate. It is further pointed out that the Judicial Assistant 
had not sufticient materials before him for coming to a finding 
as to whether the <leceased and Prem Singh, defendant^ lived 
in commensality or not, inasmuch as the Tahsildar did not 
examine the defendant’s witnesses, although they were present 
iov the j>urpose of being examined, an omission which was 
pointed out to the Judicial Assistant in the defendant’s petition 
of the 15th June 1881, but which was not disx^osed of by that 
olUccr in his final order. 


Now as to the first contention it is to be ol>served that while 


the mere absence of commensi\lity docs not necessanly prove that 
a llimlii family has ceasetl to be joint, so, on the other hand, it 
does not follou- that because theiv has Kxm no physical 
separation of a joint holding that the persons entitled to that 
property may not be de facto separate in their intei'ests. The 
question in all such eases is I'eally one of intention, and if there 
has been a conversion of what was once a joint tenancy of an 
undivided family into a tenancy in common of the membei-s of 
that fivmily (see the definition of these terms in AVilliams’ Ben! 
Properft/, Ch. VI, pjiges llbl, 1'27, seventh edition), the undividetl 
familv becomes a divideil family with i'efei*encc to the propeitj 


that is the subject of suclv conversion, although no dr/or/o 
ilivision by metes and bounds may have actually taken place. 
(.ly>ja)r(Vr v. Bama Sabhaiyanj II J/. I* 

*Vdopting this j^rinciplo as the criterion governing such 
cases, the Judicial Assistant would certainly seem to baNO 
attributtxl far too much weight to the single fact of com- 
mensidity, the absence of ^^hich woxild only be one of the 
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indicia of separation, but not by itself conclusive on the point, 
whether the parties still continued meiubers of a joint family or 
otherwise. Nor has the Judicial Assistant found whether the 
pai-ties cultivated the joint holding as members of a joint family, 
or as mere tenants in common. Until these Q^uestions ha\e been 
more thoroughly cleared up than they have been at present, it 
would be impossible to arrive at a proper conclusion as to whether 
Prema could be said to have been associated with the deceased, 
so as to confer upon him any superior right of survi\ orship by 
Hindu Law, and as this is a second appeal, we are not ourselves 

competent to decide questions of fact. 

We are of opinion, therefore, that the case should be re- 
manded to the Judicial Assistant to determine, with reference to 
the preceding observations, whether the deceased was joint with 
Prema in estate. If it is proved that he was, then by Hindu Law 
Preuia would be entitled to a right of survivorship, and Prema’s 
heirs would succeed to that right after his death, subject of 
course to any contrary custom being proved to exist, for we are 
well aware that in this province agricultural custom does not 
ordinarily recognise any distinction between associated and 
dis-associated heirs. If, on the other hand, Prema was not joint 
in estate with the deceased in the sense already explained, 
then the mere fact of their having cultivated their land jointly 
would not, according to Hindu Law, confer a right of survivor¬ 
ship on Prema. But in this case also a contrary custom may 
exist, and Prema’s heirs may be able to prove that by custom 
joint cultivation per se gives a superior claim to succeed. We 
are also of opinion that if the allegation contained in the 
defendant’s petition of the 15th June be true, that his witnesses 
though present, were not examined by the Tahsildar, an oppor¬ 
tunity should now be afforded him of producing his witnesses. * 
The appeal is accordingly accepted, and the case is returned 
to the Judicial Assistant for fresh decision with reference to the 
above remarks. Costs to follow the event. 

No. 139. 

Before Barkley and Rattigan, JJ. 

GUGAN— (Defendant) —APPELLANT. 

Versus 

HUP RAM— (Plaintiff) —RESPONDENT. 

Case No. 1604 of 1880. 


Mortgage—Foreclosure—Onus of proving due service of notice — Delivery 
to mortgagor of copy of petition for foreclosure .—In a soil for possession of land 
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mortgaged by way of conditional sale to the plaintiff by the defendant's 
father, in which the plaintiff alleged and the defendant denied due service 
of the notice of foreclosure, held, that the lower Appellate Coui*t was in 
ciTor in presuming due service of the notice, as the burden of proving 
this rested upon the mortgagee, and further, that it was essential for the 
plaintiff to prove that a copy of the petition for foreclosure had been 
delivered to the mortgagor. 


No-140 

Before EL^mic and Rnttigan, JJ. 

SANT AND ANOTHER— (Defendants)— APPELLANTS. 

BHAG MAL AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 570 of 1881. 

Defamation—Exclusion of plaintiff from caste oioing to defendant's 
imputation—Ground of action—Special damage—Remoteness of damage — 
Privilege—Reasonable cause for belief in truth of imputations—Measure of 
damages—Ground for second appeal.—The allegations upon which plain¬ 
tiffs' suit was based, and which were found to be proveil, were that in 
consequence of certain statements which were falsely and maliciously publish¬ 
ed by tho defendants to the effect that plaintiff's wife was a woman of low 
caste, between which and the plaintiff's own ciisto intermarruxgo iind iutor- 
covu-se of any kind were prohibited, the plaintiff's brotherhood had expelled 
him and his wife from caste, and that they had thus been deprived of tho 
social status which they formerly enjoyed. It appeaieil that these state¬ 
ments were not only contained in a letter which the defendants had procured 
to bo written and which they had subseqviently read before lire assomble<l 
brolhorhootl, but they were also repeatwl orally on the same occasion by tho 
defendants who thus vouched for their accuracy. 

lleldf that tho above facts furnished ample grounds for an action for 
defamation. 

f/e/d, further, that Uie expulsion fiom casto could not bo said to bo looro* 
qjotely conncctod with the publication of the defamatory’ statements to constitulo 
ilainago for which the defendants were answerable, as uUhougb tho act of a third 
party, the expulsion was tho natiuul consetiuouco of tho defendants' conduct, 
which they must have contomplalcxl, imd which Ihereforo must be fairly 
attributed to their wrongful act, 

Ileld^ also, that dofendiiuls' contention on the ground of privilege failed, 
as to entitle a defendiuit to succeotl on such a plea, it is necessary to show 
not only that Uro occasion was privileged, but that it was made use of 
bona fide and without malice ; the defendaut must not only* have believed 
in the truth of tho stalomenl he has repCiUeil, but the belief must have been 
one for which 11101*0 was misonablo and probable cuuse, formed after due 
enquiry and with pixiper caution : wheroiis in the present case the defend* 
ants liad proved none of tho aK>vo conditions, but were on the contrary 
found to have been acluatt\l by express malice. 
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In the above case the plaint failed to set out the grounds upon which 
the amount claimed as damages was estimated, and no evidence was 
adduced by either party to guide the Court in estimating the proper 
amount to be awarded, but the defendant did not in the first Court plead that 
the damages claimed were excessive, nor did they raise the point in the 
lower Appellate Court, and only inferentially in second appeal to the Chief 
Court, Held, that under the above circumstances, unless the amount 
awarded was palpably excessive, which it did not appear to be in the pre¬ 
sent case, the Court was not called upon to interfere at the stage of a 
second appeal. - 

No. 142. 

Before Barldey and B,aitigan, JJ. 
MUSSAMMAT MAKHNI— (Defkxuant) —APPELLANT. 

Vers'iis 

ADJUDHTA PERSHAD— (Plaintiff)— RESPONDENT. 

Case No. 1953 of 1880. 

Civil Proceduj'e Code (Act X of 1877) seetionn 43, 2Z2- —Splitting claim — 
Assignment of money decree obtained on specially registered mortgage deed 
—Suit by assignee to estalish lien under the deed on property suhseqaenily 
sold—Validity of assignment of decree obtained under specially registered 
mortgage deed—Registration Act (XX of 1866) section 52.—Plaintiff sued, 
as the assignee of the rights and interest of the holder of a money-decree 
o'^tained upon a specially registered montgage deed against the defendant, 
to establish a lien under the said deed with respect to certain of the mort¬ 
gaged properties sold to the defendant subsequently to the date of the 
money decree. Held, that section 43 of the Code of Civil Procedure fas 
amended^ could not be successfully pleaded as an answer to the suit, as the 
mere fact of a mortgagee obtaining a money decree does not per se destroy 
his lien against third parties who may have acquired the mortgaged 
I'roperty from the mortgagor subsequent to the mortgage, and that 
therefore the plaintiff was entitled to proceed to enforce his lien against 
the defendant, notwithstanding the existence of the former money decree 
against the original mortgagor. 

Held, further, that the decree obtained under the mortgage deed specially 
registered under the provisions of section 52 of the Registration Act of 
1866, could not be held to be non-assignable, and therefore incapable of being 
executed by the plaintiff, simply because the bond itself so registered 
could not be sued upon by the assignee summarily, as section 232 of the 
Code of Civil Procedure allows a Court executing a decree to permit such 
decree to be executed by the assignee, and there is no provision disabling 
an assignee of a decree obtained under a specially registered bond from 
obtaining such permission. 

Second a/ppecd from the order of the Commissioner and Swper- 
intendenty Delhi Division, dated 7th August 1880. 

Spitta for appellant. 

Mullins for respondent. 

The facts of this case sufficiently appear from the judgment 
the Chief Court, delivered by— 
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Rattigan, J.—This is a suit brought by the plaintiff as the 
assignee of the rights and interests of one Ram Persbad, who 
had obtained a money decree again.st Nawab Akbar Khan 
Mundal of Karnal on the 29th January 1869, upon a specially 
registered mortgage deed of the 28th January 1868, against the 
defendant to establish a lien under the said deed with respect 

to certain properties which were sold by the Nawab to the 
defendant on the 1.6tb Februai’v 1871. 

The Courts below have given the plaintiff a decree and the 

defendant now jirefers a second appeal in which two points are 
iirfCed— 

Fh'sf. That the idaiiitiff merely purchased the money 
deciee held by Kam Pershad and as purchaser of such 
money decree he acquired no right to proceed against 
tlie proi>erty hypotlu'cated by the Nawab to the plain- 
tifT’s vendor and subsequently sold to defeiidant by 
the Nawab; and 

Srroiiff .—That plaintiffs suit is barred by section 43 of 

Act X of 1877. 

On tbe first i)oint, after hearing the terms of the deed of 
assignment of the 3rd January 1873, wo are of opinion that the 
intention of the parties was clearly that the assignment should 
embrace all the rights and interests possessed by the assignor. 
Express allusion is made in the deed to the fact of the previous 

mortgage, and it is distinctly stipulated that the plaintiff shall 

have the same remedies against the person of the Nawab and 
the mortgaged property as the assignor himself. It follows 
thoiefore, in our opinion, that the assignee acquired by the deed 
all the existing rights and interests to which Ram Pershad, the 
assignor, was entitled, whether as judgment-creditor or as mort¬ 
gagee. M e must accordingly decide the fii'st contention against 
the appellant. 

Ihe second point is also, in our opinion, unsustainable, for 
it is settled law that tlie more f*iet of a mortgagee obtaining a 
money decree does not per se destroy his lien agiunst thiixl parties 
who may have acquired the mortgi\ged pioperty from the mort- 
gagoi subsequent to his mortgage. The cases reported in Indian 
Law Report, 4 Calcutta 20, VII Ibid 78, Indian Law Report 
I AHahabad and No. 113 Punjab Record 1880, maybe 
quoted as deciding this question authoritatively. But it is 
contended that under section 43 of Act X of 1877, as amended, 
the law is dillerent, and the ease I'eported in Jndiau Law 
Rtj oitSy II AUahahad 838, is cited as an authority in support ol 
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the contention. We have examined the decision in that case, 
and we find that it was passed in a second suit brought by the 
mortgagee against the mortgagor against whom he had pre¬ 
viously obtained a simple money decree. In such a suit the 
amendment introduced by Act XII of 1879 would no doubt 
clearly operate to bar the second suit, and that is all that the 
Court really decided. Here, however, the suit is brought again.st 
a third x^^i’son, who was no party to the original suit, and 
against him we do not think that section 43, as amended, can 
be successfully pleaded, for the reasons stated in No. 113, Pnnjah 
Record^ 1880. The defendant by his purchase only acquired 
such rights as the Nawab had to convey, and if the principle 
laid down by the authorities above quoted be correct, it follows 
that the plaintiff’s rights as the assignee of a mortgage bond could 
not be destroyed by a sale, subsequent in date to that mortgage, to 
a third person igainst whom the plaintiff at all events is entitled 
to proceed to enforce his lien, notwithstanding the existence of 
the former money decree against the oiiginal mortgagor. 

Mr. Spitta, however, now raises a third point which was not 
taken in his grounds of appeal to this Court, nor apparently in 
the pleadings in the first Court, namely, that as an assignee of 
a money decree obtained under a specially registered mortgage 
deed the plaintiff was not entitled to execute at all, because a 
bond specially registered under the provisions of section 52 of 
the Registration Act of 1866 could not be sued upon by the 
assignee summarily, and, therefore, as Mr. S pitta contends, a 
decree obtained under such a Bond is also non-assignable. But 
we do not think thei’e is any force in this contention, even if it 
were one which we would be disposed to allow to be raised at 
this stage, which we are not. Section 232 of the existing Code 
of Civil Procedure allows a Court executing a decree to permit 
such decree to be executed by the assignee, and there is no 
provision disabling an assignee of a decree obtained under a 
specially registered bond from obtaining such permission. In¬ 
asmuch, therefore, as the executing Court recognised the assign¬ 
ment in the present case, and there is nothing in the existing 
law which expressly or impliedly prevents an assignment such 
as the one now before us, we do not think that the attachment 
following upon it can be pronounced to be illegal. Nor does it 
at all follow that because under the old registration law a 
specially mortgaged bond could not be assigned so as to enable 
the afsigr.ee to sue upon it summarily in his own name, that 
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the same tlisahility should continue to subsist after decree, in 

regard to proce.ss of execution. Such a disability would require 

to be founded on some provision of the Code of Ci^dl Procedure, 

and, as we have already pointed out, no such provision exists 

Moreover, «,e object of the plaintift’s present suit is merely to 

establish his lien on the foundation of the original mortgage, 

and even if the assignment of the decree would not entitle the 

plaintiff to execute it in his own name, he could still sue as 

assignee of the mortgagee to have his lien declared by a regular 

civil suit. AYe are therefore of opinion that this contention is 
also tinsustainablo. 

For the above reasons we must dismiss this appeal with 

costs, 


V* 


Befcn^e Smyfh anul BarMey, JJ, 

AMTCHAKD—(Defendant)—APPELXANT. 

GHASTTA MAI.,—(Pi-aintifp)—RESPONDENT. 

C’nse No. 19G9 of 1880 . 

hndu LatP, Joint Famihj-Scjmration-Presuvirlion-Partial dis- 
have ZnZin u7" ' a Hindu family is shown to 

proved bn this 

disniption oftle admitted that a 

stnX nd r™ r ' ' ^lace. and a pm- 

Imbeis o 9 f 'o whether the qther 

membeis of the family remained joint or became separate 

parties fiZ w T” ™-g the 

sons from the s ^ exclude daughters' 

of a broUier's'ser'""" Property in the presence 

to a iTe'ivWe'Ir 

property was in P' “"f* husband had been taken by the father (whose 

i;auZr'.s soLI - “ kharta-davtad. and the 

‘ ceil bom and brought up in the said proprietor's house. 

No. 144. 

arTTc Barkleif, JJ. 

-SAMMaT LACHO BAI a- others—(Defendjvsts)— 

appellants. 

ASA NAND Sc OTHERS—(Pl..mnxiffs)—RESPONDENTS, 
n , No. 1278 of 1880 

‘-t^rahto ,jue,„on c^Uenation bt, tcidoto in ra,/ 
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daughter's son~Custom, Inheritance—Aroras nfMoo}tan—-'Right of daughter's 
son—Will—Bight to declaratory decree tcith regard to alienation by 
will—Alienation of zeidow's right as mortgagee of house—Widow's power of 
disposal of morable property inherited front her husband,—'PlainiiSs, who 
claimed to be the collateral heirs of one G. R., deceased, sued for a declara¬ 
tion that the alienation of two houses (one by way of will and the other 
by way of sub-mortgage) made by Mussammat L, one of the widows of the 
said G. R. was not binding on them. It was contended by the defendants 
that the plaintiffs were not entitled to maintain the suit as they 'were not 
the persons presumptively entitled to possess the property if they survived 
the widow. It was first alleged (hat a son of G. R. by another wife was 
still in existence and was the next reversioner, but this plea was eventually 
abandoned, it being found . after a remand had been made by the Chief 
Court for further enquiry' on the point) that he was hopelessly ‘imbecile 
and woxild therefore not be entitled to inherit by custom. It was, however, 
alleged that one K. C., would inheiit as the adopted son of G. R., and that, 
if the adoption were not proved, G. R.’s daughter would succeed on the 
death of the widow, and, on her death, her son K. C. would succeed as 
daughter's son. 

Beld, that the existence of a daughter entitled to succeed on the mdow’s 
death would probably, if there were no daughter’s sons, not be enough to 
bar the right of the person presumptively entitled next after the death of 
both the widow and the daughter to obtain such a declaration, for the 
daughter’s interest in her father’s property was, like the widow’s, only a 
restricted interest, and on her death the property devolved on the line of 
the last male owner. But if the daughter’s son was a nearer reversioner 
than the plaintiffs, either as daughter’s son or as adopted son, as he would, 
in the event of his succession, take an absolute estate, it would be difficult 
to hold that the plaintiffs were entitled to any nght as to the propeily 
which wcuild enable them to maintain a suit for a declaratory decree under 
section 42 of the Specific Relief Act; and in any case if the daughter’s son 
was found to be a nearer reversioner, the Court should in the exercise of its 
discretion refuse to give him a declaratory decree. 

It being found in the present case that the alleged adoption of K. C. 

was not establi.shed, and further that there was sufficient evidence of a 

custom prevailing among the class to which the parties belonged (Aroras 

of Multan) excluding daughter’s sons to justify the Court in refusing to 

treat the daughter’s son as the nearest reversioner and to hold that the 

plaintiff’s suit should therefore not be entertained, held, that though no 

declaration should be given in regard to the validity of the will, which, 

being a revocable instrument which had no operation during the widow’s 

life, was not an alienation (following Civil Judgment No. Ill of Punjab 

Becord for 1880), still the plaintiff was entitled to a declaration that the 

mortgage was made without legal necessity, and was therefore void beyond 
the widow’s lifetime. 

Vn ith regard to the contention that the house mortgaged not being the 
property of G. R. but having been held b}’’ Iiim merely as mortgagee, the 
plaintiffs should not be allowed to dispute this alienation, held, that the 
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mortgagee’s interest wliile unredeemed was undoubtedly an interest in 

immovable property, and though the mortgagor might redeem, this 

did not enable the widow to dispose of her interest in the mortgage to 

persons not entitled to redeem, and, further, that a widow’s powers of 

disposal of moveable property inherited from her husband was subject to the 

same restriction as in the case of immoveable property, and that therefore the 
contention failed. 


No. 146. 

Before Smyth and Barldey, JJ. 

KAMMAN AND 4 OTHERS— (Defendants)— 

APPELLANTS, 

Versfus 

BUDH SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1110 of 1880. 

TAmiUitwn Act (.YU of 1877), Schedule II, article 1,11—Time from 
nhich period hcpin.s to run suit for Kaniiann—Recurring right .— 
Held per Smyth, J., that in a suit for kamiano, where the right 
to levy such dues formerly existed, limitation Avould not begin to run 
against the plaintiffs simply from their refraining to exercise the right, 
but from the time when they were first refused enjoyment of the right. 
(Art 1.11, Schedule IT. Act XV of 1877). 


No 150. 

Before BarhUy and Rattigan, JJ. 

CHEIT RAM —Decree-Holder. 

DAMODHAR —Judgment-Dertor. 

Case No. 8 of 1882. 

Insolvency — Act X of 1S77, Chapter XX — Decree-holder omitting to 
register his claim-Right to Uike out execution against insofrenl.—Where 
a decree-holder, whose judgment-debtor was adjudicated an insolvent under 
Chapter XX of the Civil Procedure Code, omitted to register his claim 
ill the insolvency proceedings, but subsocjuently applied for exce,u*aon of 
his decree, held, that the said decree-holder was entitled to take out 
execution, ns the fact of his omitting to register his claim, while it de¬ 
prived him of the benefit of sharing in anj’ pro rata distribution under 
section 356 of the Code, did not deprive him of his remedies under the 
genoial provisions of the said Code as an execution-creditor. 

referred by the Judge, Smalt Cause Court, Lahore, nurfer 

section G 17 o/Ac/ -Y o/ 1877 . 

The facts of this case ai'e sot out in the following judg¬ 
ment of the Judge of the Small Cause Court;_ 
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On the 21st January 1880, Cheit Ram obtained a decree 
for Rs. 14 against Daniodhar. 


On 2/th April 1880, Damodhar, having been arrested 
in execution of a decree held by one Gholam Rasul, applied 
to be adjudicated insolvent under the provisions of Chapter 
XX of the Civil Procedure Code. Among the creditors 
mentioned in his application the present decree-holder Cheit 
Ram Avas duly mentioned, and notice was served upon him 


as required by section 347 of the Civil Procedure Code. 


Cheit Ram never put in an appearance, and in conse¬ 
quence his claim Avas not registered, and any application by him 
to be )iow i-egistered would be barred by limitation, a copy 
of the schedule of registered creditors of Damodhar having 
been published on l.st February 1881, as required by section 
3o2 of the Civil Procedure Code. 


Cheit Ram now applies to execute his decree of 21st 
January 1880, and the question arises whether he is entitled 
to do so, seeing that his right to have his claim under the 
decree entered in the Insolvency schedule is barred by time 
- see article 1 /4, schedule II of the Limitation Act. 

There is nothing directly prohibiting the execution to be 
found in the Civil Procedure Code, and yet to allow execution 
Avould be to encourage decree-holders to abstain from coming 
in and registering claims in Insolvency proceedings under 
Chapter XX of the Civil Procedure Code, and thus harass 
a judgment-debtor by repeated arrests, as an insolvent judg¬ 
ment-debtor is only protected under section 357 of the Civil 
Procedure Code in respect of any scheduled debt, that is 
a debt registered in the schedule prepared by the Court 
under section 352. To hold this view Avould, I think, defeat 
the provisions of Chapter XX of the Civil Procedure Code, 
which contemplated, I think, that all creditors of an insolvent 
judgment-debtor should come in and register their claims in 
the District Court acting under that Chapter. 

In the absence, however, of express legislation depriving 
the decree-holder of his rights under the decree of this Court 
by reason of his default in not registering his claim in 
the proceedings under Chapter XX, I feel bound to hold, 

though not without some hesitation, that the decree-holder 

* 

is entitled to take out execution. 

•• , 
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As, however, the question is important, I make my order 
contingent on the decision of the Chief Court. The case will 
be submitted under section 617, Civil Procediire Code, and 
meanwhile execution will not issue. 

The judgment of the Chief Court was delivered by— 

Rattigan, J.—We are of opinion that the decision of 
the Judge of the Insolvent Court is correct, and that the 
fact of the judgment-creditor omitting to register his claim, 
while it deprives him of the benefit of sharing in any pro 
rata distribution under section 356 of Act X of 1877 as 
amended, does not deprive him of his remedies under the 
general provisi<)ns of the same Act as an execution-creditor. 
The only exemption which the Insolvent can claim from further 
process is that provided for in section 357, which is in¬ 
applicable to the case of a creditor whose claim has not been 
registered. 

No. 154. 

Before Smyth and Rattigan, JJ, 

80HAVA IMAT^(Defendant)— APPELLANT. 

Per.s'Ui? 

CHATTU ]\[AI^(Plaintiff)— MUSSAMMAT ATMA 
DEVI AND OTHERS— (Defendants)— RESPOND¬ 
ENTS. 

Case No. 641 of 1881. 

Pre-emption—Custom—Katra Parja, Amritsar —Acf IV of 1872, src- 
tion 11 —** Sub-dirision'' explained .— Foxmd, that tlic right of pre-emption 
exists in Katm Parja, a sub-division of the city of Amritsar. 

The word “sub-division,” as usetl in section 11 of Act IVof 1872, 
is intended to refer to main divisions or quarters of the town or city 
which are well-known and recognized and not merely to lanes or streets 
therein. The terms would include a “ Mohalla,” and also includes vrhat 
is known as a “ Katra ” in the city of Amritsar. 


No. 155- 

Before Smyth and Rattigan, JJ. 
JOWAHIRMAL— (Defendant)— APPELLANT, 

JVrs'uif 

KALANDAR KHAN— (Plaintiff)— SAMANDAR 
KHAN— (Defendant)— RESPONDENTS. 

Case No. 1373 of 1880. 

Pre-emption—Foreclosure of ynortgagc —Omission* of mortgagee to take 
preliminary proceedings under sec tion 8 0 / Regulation XVII of 1806— 
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Acquiescence by mortgagor in stick omission—Righl of mortgagee who had 
obtained decree for foreclosure to plead that such decree was illegal 
and gave rise to no right of pre-emption—Estoppel.-~U was urged in 
the above case on behalf of the mortgagee defendant, that the plaintiff 
could not claim pre-emption because the proceedings taken to foreclose 
the mortgage by the said defendant were not in accordance with the 
requirements of Regulation XVII of 1806, the result of which would be 
that, as between the mortgagor and mortgagee, the land in dispute must 
still be deemed to be held in mortgage and liable to redemption at the 
hands of the mortgagor, with respect to which therefore no suit for 
pre-emption could be maintained at the present time. It appeared 
that the mortgagee, instead of faking the preliminary proceedings con¬ 
templated by section 8 of Regulation XVn of 1806. brought a regular 
suit for proprietary possession of the mortgaged land, and obtained a 
decree conditional on the mortgagor’s failure to pay by a specified date 
the amount due on the mortgage-bond. The mortgagor not having paid 
the sum decreed against him within the stipulated period, the mortgagee 
applied for execution and was formally placed in proprietary possession 
of the mortgaged property. No appeal was preferred by the mortgagor 
either against the above decree, or against the order in execution placing 
the decree-holder in possession of the land, and the mortgagee was shown 
to have continued in possession ever since. 

Held, that the mortgagee was estopped from raising the contention 

noted above in the present case: that the mortgagor’s conduct both in 

not appealing from the decree for foreclosure, and in allowing execution 

to take place under it, and also in not appealing from the decree of the 

lower Court in the present suit giving plaintiff a decree for pre-emption 

were sufficient to indicate that he had acquiesced in the sale being made 

absolute: and this being so it did not lie in the mouth of the appealing 

defendant, the mortgagee, to repudiate a title which had been adjudicated 

in his favour at his own instance, in order to deprive the plaintiff of his 

right of pre-emption, which arose in consequence of that title being made 
absolute. “ 


No. 157- 

Before Smyth and Elsmie, JJ, 

PIR BAKSH AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

JHANDA MAL— (Defendant) —RESPONDENT. 

Case No. 701 of 1881, 

Onus Probandi-Suit for possession of land-Defendant selling up a sale 

of Ike land to kim-Inadmissibility in evidence of deed of sale for want of reais 

tralion-Act I of 1872, section UO-Burden of proving tkat defendant is not 
oumer.-Plamtiffs sued as the heirs of one E. to recover certain land which 
they alleged belonged to F. Defendant pleaded that he had purchased the 
land from F. some five years before for Rs. 580 ; that a deed of sale was 
executed, which, however, was not registered ; and that he had held posses- 
sion of the land aa proprietor ever since. 
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Heldy that under section 110 of the Evidence Act the onus was under 
the circumstances of the case on the plaintifTs to prove that defendant was 
not owner of the land in suit : that all the plaintifTs had done to discharge 
the onus thus cast upon them was to show that F. was the owner of the 
land before he delivered possession of it to the defendant ; that sometliing 
more than this had to be shown before it could be held that F. remained 
owiicr of the land till the lime of death; and that therefore plaintiff's 
case failed. 

Further appeal from the order of the Additional Commitsisioner^ 

Lahore Divisiony dated \lth January 1881. 

P. C. Chatterji for appellants. 

Sinclair for respondent. 

The facts of this case sufticiently a)»pear from the judgment 
of the Chief Court, delivered by— 

Smyth, J.— The plaintiffs brought this suit as the heirs of 
Fazla, deceased, to recover possession of the land in dispute, which 
they alleged belonged to Fazla. 

The defendant pleaded that he purchased the land from 
Fazla in 1875 for Rs. 580 ; that a deed of stile was executed, 
which, liowever, was not registered ; and that he has held pos¬ 
session of the land as i)roprietor ever since. 

It is clear that the deed of sale not having been I'egistcred 
cannot be admitted as evidence of the sale alleged by the 
defendant, and the contract of sale having been reduced to writ¬ 
ing, the defendant cannot be allowed to produce oml evidence to 
prove it. 

But the defendant falls back upon his peaceable possession 
of the land for some five years before Fazla's death, and he urges 
that under section 110 of the Evidence Act the onus was under 
the circumstances of the case on the plaintiffs to prove that he 
was not the owner of the land. This contention is well founded. 
All that the plaintiffs have done to discharge the onus thus cast 
upon them is to show that Fazla was the o^vne^ of the land before 
he delivered possession of it to the defendant. But we consider 
that something more than this must be shown beforo it can be 
held that Fazla remained owner of the land till the time of his 
death. The plaintiffs alleged that Fazla niade the land over to 
the defendant to cultivate as a tenant. If that wero so, we might 
expect the plaintiffs to produce evidence to show that Fazla had 
recei^'ed rent, or that the relation between Fazla and the defend¬ 
ant was that of landlord and tenant. But they pix»duced no 
evidence in support of their allegation. On the coutrai'y, they 
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acbnitted that defendant had never paid rent. The defendant, 
on the other hand was able to show, whicli indeed is not disputed 
by the plaintiffs, that for several years before Fazla s death the 
defendant dealt with the land as proprietor, eontrollinj? the cul¬ 
tivation, taking all the pi'oduce, as proprietoi', and paying the 
re\ enue to Government. Under these circumstances we consider 
that the plaintiffs have failed to prove that the defendant is not 
the owner of the land in suit. The case is similar in its features 
to that reported as No. 12 in Fnnjab Record for 1879. It is 
also very similar to a case recently decided by a Bench of this 
Couit on 16th May 1882 {llassan, defendant, versus Wahid 

and otherti^ plaintiffs). In the latter case, which was on second 
ai)peal before this Court, a remand was ordered to afford an 
opportunity to the ijarties to adduce evidence in support of their 
respective contentions, as owing to a mi.sapprehension of the 
method of proof in the case, this had not previously been fully 
afforded to them. In the present case, however, which is before 
us in further appeal, all the evidence which the parties could 
adduce was taken, and we do not consider it necessary to direct 
further evidence to be taken. 

Holding upon the evidence that the plaintiffs have failed to 
prove that the defendant is not the owner of the land in suit, 
we dismiss this appeal with costs. 


No. 159. 

Before Ehmie aiid Barkley, JJ. 

HAIT RAM AND ANOTHER— (Plaintiffs)—- 

APPELLANTS. 

Vermu 

GANPAT— (Defendant) —RESPONDENT. 

Case No. 2107 of 1880. 

Ihuidi-Suit by endorsee against endorser- Loss of Uundi- Insolvency 
of draicer before loss brought to notice—ant of due diligence by plain- 
tiffin ascertaining loss—Liability of defendant for amount of hundi.— 
Plaintifl's sued the defendant to recover the amount, with interest, of a 
hundi, which the said defendant had endorsed to the plaintilTs, drawn on 
a Dellii linn by a firm at Cawnpore in favour of another Cawnpore fimi 
It appeared that the bill was payable after 21 days, and during the 
currency of this term it was endorsed by the defendant to the pla^tilfs 
who forwarded it the next day to a correspondent at Bhawani in payment 
of an account. When eleven months had passed, their correspondent for¬ 
warded his accounts, and the plaintiffs then discovered that the bill had not 
been credited to them, and infeiTed that it had been lost in transit. Whea 
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nearly thirteen months had elapsed, plaintiffs called upon the defendant to get 
them a duplicate or to repay them the amount of the hundi. The defendants 
communicated with their immediate endorsers at Cawnpore, in order to 
procure a duplicate, who replied that they had communicated with the payees 
from whom they had received the hundi, hut they replied that the term 
of the hundi was 21 days, and 14 months had elapsed and no previous 
notice of loss or non-payment had been received, and the drawer of the 

bill had become bankrupt 4 months ago, and therefore no duplicate could now 
be obtained. 

Held, that assuming the loss of the hundi to be proved, the defendant had 
done all that under the circumstances he was bound to do, and was not liable 
to the plaintiffs for the amount of the hundi, which could not now be recovered 
because the plaintiffs did not use duo diligence in ascertaining that their 
correspondent had received it, and because the drawer became insolvent before 
the loss was brought to notice. 


No- 164. 

Before Elsmie and Barkley, JJ, 

UMRA AND OTHERS— (Defendants) —APPELLuVNTS. 

Vera'^us 

JIWAN SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 411 of 1882. 

Jurisdiction of Civil Court-Suit for land aicardcd at partition _ pos¬ 

session and subsequent ouster.-Ucld, lollo^ying Uio decision in CivilJudg- 
montNo. 134 ofPnn;a;^ Record for 1879, that a suit for possession of land 
awarded to the plaintiff, in partition proceedings by the Revenue Court wRl not 
Ho in a Civil Com t, unless the plaintiff can show that subsequent to the parti¬ 
tion, ho obUined possession of the land, either through the agency of the rev- 
enuo authorities or olherwiso by private arrangement 

Seco7id appeal from the order of the Judicial Aesishml, Sialkot, 

dated 20ih jDeceniber 1881, 

K. N. Banorji for respondents. 

The foots of this case sutHcieutly appear from the judgment 
of the Chief Court, delivei'ed by_ 

Elsmie, J. This was a suit for possession of certain land 
which had been awarded to the plaintifls in pi^rtition pi-oceed- 

ings by the Revenue Courts. In the phiint it is not expi-essly 

alleged that the plaintills had obtaineii possession after the parti¬ 
tion and had subsequently been ousted by the defendants, but is 
alleged that plamtiJis had made a well on pjirt of the land and 
that subsequently defendants had intorferwl with them. In the 
recoi-d of plamtifis’ examination there appe»u-s te be an allegation 

that defendants had allowed the plainti^ to take possession but 
had aftorwaixls disturbed thorn. 
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The defendants resisted the claim on the ground that the 
partition had been effected on wrong principles and unfairly, and 
they did not admit that plaintiffs had ever obtained possession, 
The lower Courts did not draw an issue as to whether the 
plaintiffs had obtained possession under rule 11 of the partition 
rules (framed under section 65, Act XXXIII of 1871) through 
the agency of the Revenue authorities or in any other way. 
The first Court certainly found that plaintiffs had sunk a well 
on the land claimed, but it did not find whether he had done so 
against the will of the defendants or after obtaining peaceable 
possession of the land. The lower Courts in giving plaintiffs a 
decree for the land claimed, did so on the sole ground that 
it had fallen to their share in the partition proceedings. 

Following the case reported as N o. 13J Punjab Record iov 
1879, we are of opinion that the present suit would not lie in 
a Civil Court, unless the plaintiffs can show that subsequent to 
the partition they obtained possession of the land either through 
the agency of the Revenue authorities or otherwise by private 
arrangement. We must therefore accept this appeal, and re¬ 
mand the case to the first Court for a further enquiry and a 
fresh decision with refei'ence to the foregoing remarks. The 
parties will bear their own costs of appeal both in this and in 
the lower Appellate Court. 


No 165/ 

Before Barkley and Rattigan, JJ. 

GOPAL SINGH AND ANOTHER— (Defdts.)— 

APPELLANTS. 

Versus 

NAURANG SINGH & OTHERS— (Pltffs.) —RESPDTS. 

Case No. 1330 of 1882. 

Aypeal—Order directing appeal to abate—Act X of 1877, section 588 
(18A —Appealable order—Limitation Act (XV of 1877) schedule //, article 

178— Application to substitute heirs of deceased plaintiff-respondent. _ Held 

that an order directing an appeal to abate in consequence of the death of 
one of the plaintiff-respondents, on the ground that no application had been 
made within the time allowed by law to substitute the legal representative 
of the deceased, is an applicable order under section 588, Cl. (18), of the 
Civil Procedure Code. 

Held, further, that as the Limitation Act has not distinctly provided for 
the case of an application to substitute the heirs of a deceased plaintiff, 
respondent, such an application is consequently governed by article 178 of 
the second schedule of the Act. which provides a limitation of 3 years for 
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all applications for which no period of limitation is elsewhere provided in 
the same schedule. 


Ko- 166- 

Before Bmytlt and Barkley^ JJ, 

SUKII RAM— (Plaintiff) —APPELLANT. 

Versna 

GHASITA AND ANOTHER— (Defendants)— RESPDTS. 

Case No. 912 of 1881. 


Hindu Lair , Joint Famihj—Hypothecation by father of ancestral properly 
—Flecessity—Rights of MortgaQce.~Hcld, that in a Mitakshara family con¬ 
sisting of the father and one minor son, where the father, being manager, 
raises money by hypothecating ancestral family property, and it is not 
proved on the one hand that there was any legal necessity for his raising 
the money, nor on the other that it was expended for immoral or illegal pur- 
poses, or that the lender made any enquiiy as to the purpose for which it 
was required, the mortgage itself cannot be enforced, but the mortgagee in a 
suit brought against the father and the son, would bo entitled to a decree 
directing the; debt to be raised out of the whole ancestral estate inclusive 
of the mortgaged property. 


No. 169. 

Before Smyth and Bortdey, JJ. 
SIKDAllNI DlIAimi KOTJll— (Defendant) 

APPELLANT. 


) 


crsits 


RANDlIIll SINGH— (Pi.aintifk) — RFSPONDENT. 

Case No. 2382 of 1881. 

Estoppd-Act 1 of 1872. section lU-SuU to cdablhh adoption by 
(hfondanl with her husboml-s oi,Ihorily-Defcmiant estopped by her conduct 
from denying such authority-Alteration of plaintiff's posUion by the adop- 
tion if found to be inealid—Representations made to plaintiff's father and not 
plaintiff personalty. Effect of-Necessity for precise finding that defendant, 

a pardiih-nashin iromioi, understood the nature of her acts.—Plainm sued 

to establish his adpotion by the defendant, a imrdah-nashin woman, as son 

to her husband, alleging that tho adoption was authorized by him, and it 

was urged that tho defendant was estopped by her own conduct from den.v- 

ing this allegation iwithin the meaning of section 115 of the Evidence Act) 

inasmuch as she intentionally led the plaintiff's natural father, who gave 

him in adoption, to believe and to act in Uio belief that she w4s adopting 
him as son to her liusbaud. ^ 


Held, that if the widow intentionally caused Uio bov's father to beUeve 
that she had authority from her husband to adopt, and that she received him 
in odopUon in pursumice of Unit authority, there would W no reason whv 
she would not be held estopped fraun denying this in the present case • that 
there was no doubt that if there had been a daltaka adopUon as alleged 
the plainUff's position would be altcierl, and even if he might succeed iii 
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case he failed to prove that adoption, in establishing his claims to a share 
in his father’s estate, he would probably, in consequence of the adoption, be 
driven to litigation to recover tliis share, so that a decision that there was no 
valid adoption would not restore him to his original situation : that it was 
not material that the representations which led the plaintiff's father to con¬ 
sent to the adoption were not made to the plaintiff personally, the plaintiff’s 
father being his lawful guardian, and the person who would naturally see 
to the protection of his interests, an 1, if the defendant intentionally misled 
him, the plaintiff was entitled to take advantage of th^ estoppel ; but that 
before arriving at a finding as to whether the defendant did as a fact adopt 
the boy as son to her husband it was necessary for the Court to take into 
consideration her position as a pardak-nnshin woman, and to be satisfied 
that she understood the nature of her acts, for though it was not necessary 
that she should have intended to divest herself of her estate in her hus¬ 
band’s property, there should be an express finding, if the fact were so, 
that she intended to adopt tire boy, not merely as son to herself but as son 
to her husband. 

Second ajipeal from the order of the Commiasioncr, Amballa 

Division^ dated 7th December 1881. 

K. P, Roy, for appellant. 

Higgins, for respondent. 

This was a suit to establish the adoption of the plaintiff by 
the defendant, who was the widow of one Sirdar Narain Singh, 
as an adoption to her husband, it being alleged that he had 
authorized such an adoption, and for iiossession of the said 
Nai’ain Singh’s estate, both movable and immovable, valued 
at Rs. 2,45,000. The facts of the case sufficiently appejir from 
the judgment of the Chief Court, deliv'ered by— 

Barkley, J. — The object of tins second appeal is to estab- 

♦ 

lish that the adoption of the plaintiff by the defendant, who is 
the widow of Sirdar Narain Singh of Sialba, was merely an adop¬ 
tion of a son to her on certain terms, and not of a son to her 
deceased husband, and that therefore the decree for possession 
of the property found to belong to her deceased husband’s estate 
should be set aside. 

The Judicial Assistant found that the defendant had re¬ 
ceived authority from her husband to adopt a son : that she 
adopted the plaintiff under that authority ; that he was treated 
for ten years afterwards as, in virtue of that adoption, the re¬ 
presentative of the family, and that even if it were held that 
the adoption was to the widow alone, she intentionally led the 
plaintiff’s natural father, who gave him in adoption, to believe 
and to act on the belief that she was adopting him as a son to 
her husband and is therefore estopped under section 115 of the 
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Evidence Act, from denying that the adoption was of a son to 
her husl and, or that she had authority from him to adopt. 

On the defendant’s appeal, the Commissioner found that 
thei'e was no will made by her husband giving his widow autho¬ 
rity to adopt, but that she gave out to the plaintiffs natural 
father that she was adopting with her husband’s written sanc¬ 
tion, and is therefore estopijed from denying that she adopted 
to her husband under authority from him, and that the adoption 
actually made by her was not merely of a son to hex-self, but of 
a son to her husband. 

It is now ui-god that the Commissioner’s judgment did not 
disi)ose of all the grounds of appcxil ; that on finding that the 
widow did not act under uuthoi‘ity fi*om her husbiind, ho was 
bound to dismiss the plaintiffs suit ; that section 115 of the 
Evidence Act is inapplicable, as the plaintiff’s |>osition has not 
been altoi'cd by fhe iidoptioix. Those xii'e the only gi’ounds taken 
iix the xii)peal which can be coxxsidereil on second appeal. 

In the argument it is further contended that section 115 
would not ai>ply, as the reiiresentations ullegcxl to have been 
made by the defendant were not made to the idaintiff ; tlmt the 
adoption is no obstacle to the iduintiff succeeding to his natural 
father’s family ; and that there is no proof that the defendant 
fully understood the contents of the letters to the plaintiffs 
father, especially as her letters to the Deputy Commissioner, 
written in Guriuukhi in her own hand, api)ear to indirate thiit 
she took a different view of what she was doing, and ns she was 
only 18 years of age at the time. 

It is not necessary to go into the question whether the 
Commissioner’s judgment expressly disposes of all the grounds 
of appejil if his ffudings on those which he has eonsideix'd com- 
l)letely dispose of the defendant’s case, and thus ronder it un- 
neeessiiry to consider grounds of appeal which wero meroly sub¬ 
sidiary to others and could not stand alone. 

As regards his finding on the subject of the defendtmfs 
authority to adopt, ho does not find that no authority what¬ 
ever wjis given, b\it only that thoro was no will executed by 
her huslxiind giving such authority. The Judicml Assistant, 
however, did not find it jiroved that authority was given by 
will, hut that the facts of the ease give rise to a strong 
presumption that authority was given, and that it wi\s prob¬ 
able that it was orally given. Even if the Commissioner had 
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found that no authority was in fact given, this would not be 
enough to dispose of the case. The plaintiff sues on an adop¬ 
tion of him by defendant as son to her husband, alleging that 
the adoption was authorized by him, and if the defendant is 
estopped by her own conduct from denying this allegation, the 
plaintiff cannot be called upon to prove that the authority 
actually existed, as no issue arises in regard to allegations the 
truth of which the defendant is not at liberty to deny. 

Next as to the estoppel, there is no doubt that if there had 
been a dattaha adoption, as alleged, the plaintiff’s position would 
be altered, and even if he might succeed, in case he failed to 
prove that adoption, in establishing his claim to a share in his 
fathers estate, he would probably, in consequence of the adop¬ 
tion, be driven to litigation to recover this share. A decision 
that there was no valid adoption would not, therefore, restore 
him to his original situation.—See 14 Moore’s Indian Appeals, 
P. 67, at P. 77, and Majme’s Hindu Law and Usage, section 143. 

As to the rei)resentations, which led the plaintiff’s father to 
consent to the adoption, not having been made to the plaintiff 
personally, this is not material. The plaintiff’s father was his 
lawful guardian, and the i^erson who would naturally see to the 
protection of his interests, and if the defendant intentionally mis¬ 
led him, the plaintiff is entitled to take advantage of the estop¬ 
pel. The terms of Section 115 are not inconsistent with this 
view, as they provide for the representatives of both parties to 
the estoppel. Accordingly in /. Z. R. 2 All. 366, an adoptive 
father was held not to be entitled to disptite the validity of his 
own adoption, and in 7. L. R. 2 Bom. 67 an adoptive father’s 
contract to settle pioperty on the adopted son was held to bind 
his widow, as the gift of the boy by his parents was niade 
upon the express promise of the adoptive father to settle the 
property, and it was on the faith of this that they had permitted 
the boy to alter his status in life and to foi'ego his claim to 
“ inheritance from them” (p. 70). 

If, therefore, the widow intentionally caused the boy’s father 
to believe that she had authority from her husband to adopt, 
and that she received him in adoption in pursuance of that 
authority, there would be no reason why she should not now be 
held estopped from denying this In finding that she gave this 
out to the plaintiff’s father, the Commissioner probably meant to 
and that she had intentionally done so, but his judgment does 
not make it clear how far he took into consideration the circum¬ 
stance that she was a pardah-nashin widow, and whether, having 
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regard to this, he was satisfied that she was fully aware of the 

contents of the letters in the Persian character addressed by 

her to the plaintiff’s father, and signed by her in Gurmukhi, 

and that she intended to represent to the plaintiff that she was 

adoi>ting the boy as son to her husband, under authoHty receivcjd 

from him. His findings on the question of estoppel are therefore 

not so complete as it is desirable that tliey should be, especially 

in a case like the present, in which the interest at sUke are very 

large. AVith reference to the cai'e wliich is necessary in 

scrutinizing the acts of pardah-yia^kijt ladies we may refer to the 

cases of Thakur Din Tetvari versus I^awah Syad AH Husain 

KJhan^ 13 liengal L. M. 42 ( (r. p. 431) and Ashgar AH versus 

Delroos Dana Begam, I. L. R, 3 Cal. 324, both decided by the 

Judicial Committee of the Privy Council. 

% 

If the Commissioner’s fiirtlicr finding tlmt she did in fact 


adoi)t tlie boy ns son to licr luislmnd l>c correct, tliis alone, if she 
knew what she was doing, would estop her from denying her 
a\ithority to adoj)t such a son, but having regard to the value 
of the property in dispute, and to the possibility of the case 
being eventually carried to a higher tribunal, we think that it 
shovdd be maile clear that before arriving at this finding ho 
took into consideration her position ns a pardah-na^ihin woman, 
and was satisfieil that she undci-stood the nature of her acts. 
It is not nccessaiy that she should have inteiukal to divest her¬ 
self of her estate in her IiusImiiuI’s proi)erty, but thei-e should 
be an express fiiuling, if the fact be so, that she intended to adopt 
the boy, not merely as son to hei-self but as son to her husbiuKl. 


We, therefore, ncee|.t the appeal, set ivside the CommLssion- 
or’s decree, and remand the ease to his Court for findings on tho 
points on which his judgment apiK'ai-s defective, as above pointed 
out, iind thereafter fora fresh tlecixM.\ 

The costs of the jiarties in this Court will l>e disposed of 
by the Commissioner’s final order. 


No. 170. 

Before Ehmie and Bnrkleif^ JJ, 

CHAMBA— (Dkfkndant) —APPELLANT. 

JOAVAIIIR SINGH AN!) OTHERS— (Plaintiffs)_ 

RESPONDENTS. 

Ciiso No. 902 of ISSl. 

CusfoHi, Ailoptioti Attep/iori of Arora by Jat proprietor —Appoinbnfiif 
of heir—ill—Deed of orfop/ioii,—Tho liofeiulmit, an Arrora, claimed U> 
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succeed as the adopted son of a Jat proprietor, who had executed and regis¬ 
tered a deed declaring the defendant to be his adopted son and entitled to 
succeed as such on his death. //eW, that no custom had been proved, which 
would render an adoption of a person of an entirely different caste valid, and 
further, that the defendant could not succeed as an appointed son, whom the 
deceased had designated as his heir, as though the deceased took charge of 
the defendant and his brother when they were children and required a pro¬ 
tector, as they had been left orphans, no custom was proved under which a 
Jat proprietor could appoint such persons, who, though dependent on him, 
were in no way related to him, as his heirs, and moreover the deed was 
itself the only evidence of such appointment. 

Held, also, that the deed, which purported to bo a deed of adoption, 
could not be given effect to as a will; as it is essential to a \rill that the 
person making it should intencTit to operate as such, and a statement by 
a man that another person is his adopted son, and therefore his heir, is 
not equivalent to a will in his favour, in case it is found that there was 
no valid adoption. 


No 172. 

Before Elsmie and Rattigan, JJ. 

SANTU AND 12 OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

Mt. MANU and OTHERS— (Defedts.)—respondents. 

Case No. 1332 of 1880. 

Custom^ Inheritance—Mehmars of Ludhiana—Collaterals beyond the 
6M degree claiming to exclude daughter's sons whose father was a khana- 
damad —Bight of sons of khana-damad to succeed by representation where 
their father has predeceased their grandfather.—Bound, that no custom 
exists among Mehmars of the Ludhiana district, whereby the male collate¬ 
rals of the deceased beyond the 6th degree exclude the daughter’s sons of 
a sonless proprietor, when their father had been a khana-damad and intend¬ 
ed to succeed his father-in-law. 

Held, also, that the evidence fairly established a custom whereby the 
sons of a resident son-in-law succeed by representation to their father’s 
rights in their grand-father's estate where the father has predeceased the 
grand-father. 


No. 173. 

Before Barkley and Burney, JJ. 

• KHUSHAL MAL— (Plaintiff)— APPELLANT. 

Versus 

MUL CHAND AND ANOTHER— (Depots.) —RESPDTS. 

Case No. 1777 of 1880. 

Mortgage—Subsequent mortgage of same property—Merger—Intention- 
Registered and tmregistered mortgage.— question whether a subsequent 
moi tgage of the same property for the same debt merges a prior mortgage 
is one of inteptioi). 
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A subsequent mortgage which expressly included a prior registered 
mortgage for Rs. 350 with another debt, and increased the annual payments 
to the'mortgagee, but was itself inadmissible for want of registration under 
^8ecti on| 49; of the^Registraticn f Act/ held, (it further appearing that the 
later mortgage did not declare the former one to be at an end, and more¬ 
over that the first mortgage ^vas retained by the mortgagee, which tended 
to show that ho did not intend to surrender the security given by it), not Ic 
merge the former mortgage, which, so far as it constituted a charge of Rs. 
350 upon the property, was lield to remainJn force. 


No. 174. 

Before Barldey and Burney^ JJ. 

DHONU AND MUSSAMMAT rImI— (Defendants)— 

APPELLANTS. 

ISITAR DAS, A MINOR, through his next friend, 
GANG A RAM —(Plaintiff)— RESPONDENT. 

Case No. 768 of 1881. 

Belrotiml contract—Suit for damages for breach—Bride's father 
refusing to complete contract on ground that bridegroom iFas a confirmed 
gambler and unable to maintain a leife.-Sufficiency of such plea as j^ti- 
fication for breach of contract.-ln a suit for damages for breach of 
betrotlial contract it appeared tliat the defendants had betrothed their 
daughter to the plaintilT about 11 years before suit, irhen the plaintiff 

was about 2 year.s old and the girl 7 or 8 years of ago. It further appeared 

hat he plaintiff had fallen into confii-med habits of gambling, and Uiat 

the defendant m consequence assembled a panchayat a year and a halt 

before suit, who advised him to wait for six months longer in the hope that the 

boy would reform. A short time before suit, he assembled a second panchayat 

and brought to their notice that Uie lioy had not reformed, and apparenUy asked 

If any one would be surety for his daughter's support if the marriage was carried 

out, but no security was then offered. About 3 weeks before suit, the 

plaintiff's maternal uncle summoned a third panchayat saying that the boy 

had improved, and offered a cousin of the plaintiff's as surety for the girl's 

maintenance if the marriage were carried out. The defendant, however, 

appeared to be dissatisfied with the offer and finally married his daughte^ 

elsewhere. With reganl to Uio security said at last to have been offered. 

It was admitted that no deed was executed, and the proposed surely was 

not called ns a witness, to show what extent of responsibiliv he was 
willing to take. • 


Held, that umlor the above circumstances the defendant was justified 
in breaking off a betrothal which offered no prospect of a suitable husband 
foi liis diuightcr, ha\ing first taken every means in his power to bring 
about a suitable arrangement before he did so. 
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No. 175. 

Before Barldey and Ratiigan, JJ. 

JOWAEA NATH— (Plaintiff)— APPELLANT. 

Versus 

RUPA— (Dependant)— RESPONDENT. 

Case No. 1461 of 1879. 

Contract Act (IX o/1872) section 45 —Siiil on mortgage bond by one of 
three persons Jointly entitled—Cause of action—Act X of 1877, section 30 
—Amendment of plaint—AJLdition of parties—Suficient cause.—In a suit to 
recover the amount due on a mortgage bond, it appeared that the bond 
was in favour of three persons, of one of whom only the plaintiff claimed 
to be the representative. There was no allegation that the person whom 
the plaintiff represented was in fact solely entitled under the bond, nor 
did the plaintiff ask the permission of the Court under section 30 of the 
Civil Procedure Code to sue on behalf of all the pei*sons entitled on it, 
nor did the bond itself contain anything to indicate an intention that the 
right to claim performance by the mortgagor should not rest with the persons 
in whose favour the mortgage was made jointly. 

lieldy that the case was governed by section 45 of the Contract Act, 
and that the plaint disclosed no cause of action on which the plaintiff was 
entitled to sue alone. 

Held, further, that there was no sufficient reason for allowing at the 
present stage an amendment of the plaint for the purpose of adding the 
other persons interested as parties to the suit, and so completing the 
plaintiffs’s cause of action which should have been fully disclosed in his plaint. 


No. 176. 

Before Elsmie and Barldey, JJ, 
MUSSAMMAT NURAN— (Defendant) —APPELLANT. 

Versus 

JIWA AND OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 763 of 1881. 

Custom, Inheritance--Manjh Rajputs of Nakodar tahsil, Jallandhar — 
Collaterals — Daughters .—In a suit among Manjh Rajputs of the Nakodar 
tahsil of the Jallandhar district, found that collaterals descended in the 
male line from the groat-grand-father of a deceased proprietor were by 
custom entitled to succeed in preference to the daughters of the deceased. 


No- 182. 

Before Barldey and Barney, JJ, 

MUSSAMMAT KISHEN DEVI—PLAINTIFF. 

Versus 

UMR DIN—DEFENDANT. 

Case No. 9 of 1882. 

Civil Procedure Code {Act X of 1877;, section 258~Bond executed in 
SQtisfactioji of decree—Failure to certify satisfaction of decree—Right to 
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sue on bond—New contract .—Where plaintiil sued on abend executed by 
defendant in satisfaction of a decree passed in favour of plaintiff’s husband 
against defendant, held, that the suit was not liable to be dismissed in 
accordance with the last sentence of section 258 of the Civil Procedure Code 
because plaintiff had failed to certify satisfaction of the decree to the 
Court, as the decree having been superseded by a valid contract between 
the parties, there was no reason why plaintiff should not sue on the new 
bond. 

No- 186. 

Before Barldey and Raitigan, JJ. 

KHUDA BAKSH— (Plaintiff) —APPELXiANT. 

Versnis 

BUDHAR MAL AND ANOTHER— (Defendants)^ 

RESPONDENTS. 

Case No. 799 of 1881. 

Civil Procedure Code {Act A o/ 1877) sections 53, 578—Amendment of 
jiJaint—Court aUou'ing amendment after first hearing -Legality of such 
amendment -AUerotion consistent with original claim—IrreguUrity not 
affecting meynts or juHsdiction-Specific Pelief Act (/ of 1877) sections 39, 40 
—8iti( for cancellation in part of document on ground of failure of con¬ 
sideration—Act IX of 1872, section 2. Cl I and sections 46, 73—Foidah/e 
c07itract—Evidence Act (I of 1872) section 92, proviso {:i)—Admissibility of 
oral evidence to add to wntten contract—Condition precedent—Onus pro- 
bandi.—In a suit, in which the plaint was in the first instance framed as 
one for accounts with respect to two bond transactions which the plaintiff 
liad contracted with the defendants, but with regard to which plaintiff 
contended that he had not received full consideration, the defendant (after 
the Court had summarily rejected the plaintiffs chxim as regards one of the 
bonds) objected that plaintiff should file a full stamp with respect to the 
portion of the second bond that he disputed, and accordingly the Court 
ordered him to furnish the Court fee prescribed for a claim of Rs. 1.000, 
as tliat amoimt represented the extent of the relief which he claimed 
Plaintiff therefore filed the extra stamps and the suit was treated 
thereafter as one to have Uie last-mentioneil bond cancelled to the extent of 
Rs. 1,000. It appeared that the allegations on which plaintiff claimed the 
above relief were that ho had been induced to execute the bond in question 
(which was for Rs. 1,300, and recited the consideration as being Rs. 1,100 
on account of an old book debt, and a present cash advance of Rs. 200) 
on defendants giving plaintiff a solemn oath in the village temple that if 
ho executed a bond for the above sum he would pay plaintiffs debts 
amounting to Rs. 1,000, the difference being made up of a cash advance of 
Rs. 200, and a book debt of Rs. 100, and that the defendant had not 
fulfilled his promise. The first Court considering plaintiffs allegations 
proved, gave him a decree declaring that defendants would not be entitlwl 
to recover from him the sum of Rs. 1,000 included in the bond. The 
lower Appellate Court considered that the first Court had acted improperly 
in permitting the plaintiff to amend his plaint so as to completely alter the 
character of the suit from ope for accomits to ope for the capcellation of ap 
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instniment on the ground of want of consideration, and on the merits that 
the plaintLff had failed to prove the allegations on which he based his claim, 
which should therefore be dismissed. 

Held (referring to the decision of the Bombay High Court in I, L. R, 
5 Bom. 609) that the language of section 53 of the Civil Procedure Code 
would appear to be merely directory and not mandatory, and that therefore 
an amendment of the plaint might be permitted at a later stage of the pro¬ 
ceedings than the first hearing, provided that the character of the suit was 
not so altered as to become inconsistent with the suit as originally brought ; 
but that however that might be, there is nothing in the Code which 
expressly forbids an amendment after the first hearing, and thus, at most, 
where it is allowed it can only be regarded as an irregularitj^ which in 
the present instance neither affected the jurisdiction of the Court nor the 
merits of the case, and could not therefore justify the disturbance by the 
lower Appellate Court of the decree of the first Court, with reference to 
the provisions of section 578 of the Code, as though the nature of the suit 
was to some extent changed, the alteration was not inconsistent with what 
the plaintiff first prayed for, and the amendment really only affected the 
form of relief to which the plaintiff was entitled and was actually necessary 
in order that the controversy between the parties might be settled once for 
all. 

Heldt further, that the allegations put forward by the plaintiff, as¬ 
suming them to be true, entitled him to relief under sections 39 and 40 of 
the Specific Relief Act: that the agreement was in consequence of defendant’s 
failure to perform his promise within a reasonable time (section 46 of the 
Contract Act) not enforceable at his option, though it continued to be 
enforceable by plaintiff by way of a suit for damages for breach of the agree¬ 
ment under section 73 of the Contract Act, and thus became a “voidable 
contract” within the meaning of section 2, Cl. (i) of the same Act: but 
although enforceable by the plaintiff in the way above mentioned, the 
plaintiff was not bound to adopt his remedy on the contract, because the 
breach he complained of went to the entire consideration, and as there 
would be a reasonable apprehension that if the bond for Rs. 1,300 were 
left outstanding it might cause him serious injury, the plaintiff was 
entitled under sections 39 and 40 of the Specific Relief Act to have that 
portion of the bond adjudged voidable which had become unenforceable by 
the defendants. 

Heldy also, that evidence of the oral agi-eement above-mentioned was 
admissible in the present case \mder section 92, proviso 3 of the Evidence 
Act, as if the plaintiff’s statement was accepted as true, the alleged oral 
agreement constituted a condition precedent to the attaching of any obliga¬ 
tion, gua the item of Rs. 1,000 under the bond. 

The Chief Court, however, held on the facts (upholding the judgment 
of the lower Appellate Court) that plaintiff had failed to discharge the onus 
which lay upon him of proving the oral agreement alleged to have been 
made by the defendant. 
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No. 187. 

Before Rattigan and Bwrney, JJ^ 

HYAT KHAN— (Defendant) —APPELLANT. 

Vers^is 

KARM AND ANOTHER— (Plaintiffs) —RESPONDENTS. 

Case No. 1177 of 1881. 

Onus Probandi—Suit for occupancy rights—Presumption of hereditary 
acquisition arising from long possession for two generations. —In a suit for 

occupancy r'ghts by the nephews of ono A. who claimed to succeed on the 

ground that the land in suit was acquired by their grand-father, the common 
ancestor of A. and the plaintiff's father, M., it appeared from the entries in the 
Settlement papers that the said land had been in A.'s family for GO years at 
the date of his widow’s death in 1878, and had been occupied successively by 
A. his SOD, and lastly, by his widow, that is to say, for two generations exclud¬ 
ing the widow. It further appeared that A.’s father was alive when the land 
was first acquired. 

Held, under the above circumstances, that as the facts connected with 
the acquisition of the land had passed beyond living memory, a fair presump- 
tion arose that the person, A. who was recorded as in possession for 40 years 

in 1850. acquired it from his father, and that the onus was therefore on the 

defendant to rebut the presumption arising in plaintiffs favour from the facU 
above mentioned, 

Civil Judgment No. 18, Punjab Record 187G, followed. 


No. 190. 

Befcn'c BarHey and Biimey, JJ. 

BASAWA MAL— (Decree-Holder) —APPELLANT. 

Ver^tiis 

SIRDAR AMAR SINGH— (Judgment-Debtor)_ 

RESPONDENT. 

Case No. 812 of 1881. 

LimUation Act (Are/1877). Schedule 11, article l7Q-Execution of decree 
- Application for execution or to take some step in aid of cxeattion-Reeeipt 
of payments through Court—Agreement to pay by instalments not embodied 
in decree—Effect of such agreement.—In an application for oxecuUon of 
decree dated 17lh April 18S0. which was hold by the lower Court to bo 
bailed by limitation, the decree holder in second appeal relied upon cer¬ 
tain payments receivetl by him under the terras of an agreement allege 
to liavo been substituted for the decree, and upon an application dated 
2Gth October 1879, as keeping the decree alive, urging that the effect of the 
agreement was to make the original decree payable by annual instal¬ 
ments, and that therefore ho was entitlcnl to execute for such instalments 
ns were not three years overdue. It appeannl that the application relied 

upon u as made to the Tahsildar, as Revenue Officer, the annual payments 
having boon received through him. 

Held, that such an application could not be rogardol os an application 
jn accordai)co with law to the proper Court for exeouUon or to take somo 
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step in aid of execution so as to give a new period of limitation under article 
179 (4) of the Limitation Act, and that the receipt of payments e.ven, had 
they been made through the Court itself, would not have been enough to 
keep the decree, alive. 

As regards the claim to execute for instalments not three years over 
due, it appeared that these instalments were not provided for in the decree 
nor was there even a subsequent agreement that the amount of the decree 
and that only should be payable by instalments, which agreement had 
been treated in the execution-proceedings as having taken the place of the 
original decree, as the agreement relied upon included, besides the amount 
of the decree, other sums which were not decreed, and provided for the pay¬ 
ment of the whole by instalments. 

Ueldy that such agreement could not be enforced in the execution pro¬ 
ceedings, and that all that it was open to the decree-holder to do was to 
tieat the agreement as rescinded by the defendant’s breach, and to fall 
back upon his original decree, subject to giving the debtor credit for all 
sums realized under the rescinded agreement as payments in discharge of 
the decree, and that as there was no application within three years before 
the date of the present application, execution of the decrep Avas barred by 
limitation. - 

No 193. 

Before Rattigan and Bxirney, JJ. 

NANDA —(Plaintiff) —APPELLANT. 

Versus 

PTJNJXJ SINGH AND ANOTHER— (Defendants) 

RESPONDENTS. 

Case No. 835 of 1881. 

Custom, Alienation—M. Bhirwal, tahsil Chunian—Right of non-pro¬ 
prietor to sell the site of his house.—In a suit for possession of a house 
in mauza BhiiAval, tahsU Chunian, Lahore district, on the ground of 
purchase from a non-proprietary resident in that viUage, held, that the 
plaintiff had failed to establish any custom, contrary to the generally 
prevailing custom in the Punjab, whereby a non-proprietaiy resident 
could dispose of the site as well as the materials of his house; the evi¬ 
dence establishing that while the materials might be sold, the site was 

the property of the proprietors of the village and could t be transferred 
by sale without their consent. 


No. 199. 

Before Rattigan and Brurney, JJ, 

PRABHU DYAL— (Plaintiff) —APPELLANT. 

Versus 

. JIWAN SINGH AND OTHERS— (Defendants)— 

^ RESPONDENTS. 

Case No. 978 of 1881. 

Contract Act (IX of 1872), sections 69, 70, 178—Pledge by, possessor 
of documentary title to goods—Good faith of pavmee-Presumption that 
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pawnor was acting improperly— Validity of pledge — Bcimbursement—Person 
paying money due by another in payment of which he is interested — 
Obligation of personj enjoying benefit of non-gratuitous act. —Plaintiff sued 
to recover Rs. 580 on the following grounds. He stated that the first 
three defendants, who represented a firm at Rawalpindi, sent their agent 
defendant 4, to Meerut to pui'chasc sugar for them. After sugar had been 
purchased and made over to the Railway at Meerut for transmission to 
Jhelum, defendant 4, in whoso name tlic bill of lading Rad been made 
out, came on to Jhelum to await the arrival of the sugar and there 
pawned it to plaintiff for Rs. 000, making over the bill of lading to the 
plaintiff: defendant 4, then paid up Rs. 150 out of the Rs. 600 which 
he had borrowed, but left the bill of lading with the plaintiff. On the 
ai-rival of the sugar at Jhelum plaintiff presented the bill of lading to 
the Railway authorities, paid Rs. 125 freight from Meerut, and claimed 
the sugar; but defendants 1 — 3 represented to the Railway authorities 
that the sugar belonged to their Firm and so got delivery of t)ie sugar. 
Plaintiff, therefore, claimed Rs. 450, the balance of the Rs. 600 lent on 
the security of the sugar, and Rs. 125 paid as freight at Jhelum, plus 
intciest, in all Rs. 580, for which ho declared all 4 defendants respon¬ 
sible as Uio Firm was bound by the acts of its agent. Defendant 4 did 
not appear, and defendants 1—3 disclaimed all liability. 

Held, with regard to the claim for Rs. 150, the balance of the money 
advanced on the sugar, that though there was no absolute proof of collu¬ 
sion between the plaintiff and defendant 4, it Wi\s impossible to hold the 
firm responsible for the act of their agent. It was clear from the subse¬ 
quent conduct of defendant 4, that ho was wholly unauthorized to make 
the pledge, ivnd plaintiff, who was aware that defendant 4 belonged in 
some capacity at least to the firm, could by ordinary care have found 
this out; . that thorofoi'o the circumstances were such as to raise a 
reiisonable presumption tliat the pawnor (defendant 4) was not acting in good 
faith, so that according to the first proviso in section 178 of the Contract 
Act the pledge could not bo considered valid. 

^V ith regard to the claim for the Rs. 125 which was paid by plain¬ 
tiff for the freight of the sugar at Jhelum, held, that the plaintiff was 
entitled under section 09 of the Contract Act to be reimbursed by de¬ 
fendants 1—3, as phiintiff who was in possession of the bill of lading was 
intciestcd in paying the freight which the defendanU 1—3 were bound 
to pay, imd liaving paid it could sue to recover the am ount from the 
said defendants, and further that the defendants could not claim to 
avoid tlxo phiintiff s clium to be reimbursed this payment, by the plea 

Uiat they had furnished their agent with the necessary funds to clear 
the goods. 

Held, further, per Rattioan, J. that if section 69 of the Contract Act 
wore not applicable to the last item of claim, plaintiff could recover 

the item imdcr secliou 70, as he never iutendo to Itt the defendant 

have the bcaefil of this payment gratuitously. 
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No. 10. 

Before Barkley and Rattiyan^ JJ, 

PREM SINGH —(Plaintiff)— APPELLANT. 

Versus 

MULA MAL— (Defendant)— RESPONDENT. 

Case No. 167 of 1882. 

Registration Act {111 of 1877) sections 17, Suit to enforce defendant's 
personal liability on unregistered mortgage-bond—Vivisible Contract—’ 
Admissibility of bond in evidence to prove defendant's personal liaibility — 
Limitation Act {XV of 1877), Schedule II, article 80 -Bond fixing term of 
3 years after which payment might be enforced—I'rovision that in default of 
payment of interest plaintiff might demand payment at once—Period from 
which limitation would run in default of such demand — Waiver ,—In a suit 
brought in a Small Cause Court to enforce the defendant’s personal liability 
on a bond for Rs. 200 which pui’ported to mortgage certain house property 
for the debt, but which was umegistered, it appeared from the instrument 
that after setting forth the mortgage of the property for Rs. 200, it went on 
to provide that the debt should bear interest at 1 per cent, per month, that 
Rs. 2 should be paid monthly, the rent being deducted, that if the interest 
were not paid ^month, by month the obligor would pay the whole sum 
at once whenever the mortgagee demanded it, that the mortgagor would 
redeem the property at the end of 3 years by paying the principal, and 
that if, on the lapse of this term, the debt were not discharged, the 
mortgagee should be at liberty to enforce payment of the debt in whatever 
manner he thought proper. 

Held, that the above contract, in addition to the mortgage of property 
as security for the loan, made the defendant personally liable for the 
principal debt, as well as for the payment of interest month by month, and 
that it was divisible, so that, if the portions relating to the mortgage were 
struck out, it might still be admitted as evidence of the defendant's personal 
liability for the debt. 

Held, further, that as by the terms of the instrument a term of 3 years 
was fixed after which the plaintiil could enforce payment in whatever way 
he thought proper, and as, though it was at his option to demand payment 
at an earlier date, on default in payment of interest, he did not avail him* 
self of this option, and it could not be said that he was bound to do so, 
therefore, as he made no demand, the bond was not payable until the 
expiration of the 3 years, and the limitation provided by article 80 of the 
2nd Schedule ofjthe Limitation Act ran from that date. 

Held, also, that no question of waiver arose in the above case, both 
because the whole sum did not become due on default in payment of interest 
unless the plaintiff chose to demand it, and because the time from which 
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the period began to run was regulated by article 80, which is silent as to 
waiver. 

Petition under section 622, Civil Procedure Code, for revision of 

the order of the Judge, Small Cause Court, Lahore, dated 

Zrd April 1882. 

K. P. Roy, for appellant. 

Higgins, for respondent. 

The facts of this case appear from the judgment of the Chief 
Court, delivered by— 

Barkley, J.—This was a suit brought in a Small Cause 
Court to enforce the defendants personal liability on a bond 
for Rs. 200 Avhich purported to mortgage certain house property 
for the debt, but which was unregistered. The Judges, sitting 
in banco, held that the claim was barred by limitation, as the 
bond made the whole amount payable on demand, if the interest 
agreed upon w'ere not paid when due, and the w'hole amount 
became payable, under this provision, on the 15th October 1878, 
and that the contract was an indivisible one, and the deed 

being unregistered \vas therefore inadmissible in evidence to 
prove the debt. 

Revision is ivpplied for on the grounds that the deed is 
admissible as evidence of the debt, though unregistered; and 
that the bond gave the plaintilF an option to claim payment of 
the principal either on default of iwiyment of interest, when due, 
or at the end of the term of three years specified in the bond, 
and that as ho did not elect to claim the entire sum due when 
default was made in regard to the interest, the piincipal did 
not become payable until the three yeare expired. The first 
question is whether the contract is divisible, so that, though the 
plaintilF cannot enforce the mortgage, the unregistered bond can 
bo admitted as evidence in a suit to enforee the defendants 
personal liability. 

On referring t o the instrument we find that after setting 
forth the mortgage of tlie property for Rs. 200, it goes on to 
provide that the debt sliould bear interest at 1 per cent, per 
month; that Rs. 2 should be paid monthly, tlie rent being 
deducted ; that if the interest were not i^^id month by montii, 
the obligor would p*\y the whole sum at once, whenever the 
mortgagee demanded this; that the mortgagor should redeem 
the property at the end of thi'ee yeara by paying the principal; 
and that if on the lapse of this term the debt were not dis* 
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charged, the mortgagee should be at liberty to enforce payment 
of the debt in whatever manner he thought proper. It then goes 
on to state that the consideration consisted of Rs. 49 duo on a 
former bond and Rs 151 then received. 

We are of opinion that the contract, in addition to the 
mortgage of property as security for the loan, made the defend¬ 
ant personally liable for the principal debt, as well as for the 
payment of interest month by month, and that it is divisible, so 
that if the portion.? relating to the mortgage be struck out, it 
may still be admitted as evidence of the defendants’ personal 
liability for the debt; see Civil Judgment No. 80 of Pwijah 
Pecoj'd ior \SS\ and the cases therein cited. It is contended 
that it did not make the defendant personally liable for the 
principal after the expiration of the term, but this view is 
inconsistent with the whole tenor of the instrument. 

The second question is when the bond became payable, the 
limitation, under article SO of Schedule II of the Limitation 
Act, I’unning from the date when it became payable. It is con¬ 
tended that following the analogy of the decisions under article 
75, the plaintiff must prove a waiver to entitle him to calculate 
the limitation from any date subsequent to that of the first 
default, when he could have demanded payment of the principal 
amount due. But by the terms of the instrument, a term of 
three years was fixed after which the plaintiff could enforce 
payment in whatever way he thought proper, and though it was 
at his option to demand paxunent at an earlier date, on default 
in payment of interest, he did not avail himself of this option, 
and it cannot be said that he was bound to do so. As lie 
made no demand, the bond was not payable until the exijiration 
of the three years, and the limitation runs from that date. 

No question of waiver arises both because the whole sum 
did not become due on default in payment of interest unless 
the plaintiff chose to demand it, and because the time from 
which the period begins to run is regulated by article 80, which 
is silent as to waiver. The decision of the Calcutta High Court 
in I. L. R. 5 Ccd. 21, supports the view here taken, and 
during the argument of that case the Chief Justice distinguished 
Hemp v. Garland (4 Q. B. 519) as being a suit not on a bond, 
but on a warrant of attorney : see also the observations on that 
ca.se at pp. 301-303 of the report of No. 123 of Punjab 
Record iov 1881. where section 63 of the Indian Contract Act 
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is referred to as showing that the creditor is not bound to avail 
himself of a stipulation of this nature in an instrument. 

We therefore hold that the suit as respects the principal 
sum due was not barred by limitation, and setting aside the 
judgment of the Small Cause Court, remand the case to that 
Court for decision on the merits. The costs of this application 
will follow the result. 


No. 13 

Before Barldey and Batiigan, JJ, 

JOTI RAM AND ANOTHER—APPLICANTS FOR 

RE VIE W—(Pla iNTiFFs)—APPELLANTS. 

Vemts 

MUSSAMMAT SURASTI AND OTHERS—OPPO¬ 
SITE PARTIES IN REVTEIrV— (Defendants)_ 

RESPONDENTS. 

Case No. 1316 of 1879. 

flindu Law, Joint Famihj^-Prcsumption of joint oxcnership—Rebuttal 

of presumption-Onus Probandi-Modcs of proving partition-Onus of 
j^roring self-acquisition — Gift by husband to wife of share of ancestral 
property and acquired property-Legality of gift-Right of succession to 
property gtfted~-Stridhan.~U is settled law that the normal state of every 
Hindu family is joint, and. in the absence of proof of diWsion, the pre¬ 
sumption of law is that every such family is joint in food, worship, and 
estate: but this is only a presumption, and. although perfectly true as 
an abstract principle, the degree of weight to be attached to it, or the 
extent or proof required to rebut it, must depend on the circumstances 
of each case and the way in which the principle is sought to be applied. 

Where, therefore, in a suit to recover possession of property alleged 
to have been held in joint ownership by the plainUffs, and their deceased 
uncle, and which it appeared was transferred by a registered deed of gift by 
the latter to his wife, it Avas established that some of the said property was an¬ 
cestral, and it Avns not contended that it had ever been dividedby metes and 
bounds, or that the plaintiffs had ceased to have a share in it, but what 
was contendeil was, that the shares in it had been so ascertained and so 
dealt with that it had ceased to retain its character of joint undivided properly, 
held, that the ordinaiy presumption must receive its full force, and the onul 
cleat ly lay on those who assorteil that what was once the ancestral estate 
of a joint and undivided Hindu family had since become separate by 
partition or otherwise, to proA^e their allegation. 

The modea of proving a contested partition, which are recognised in 
the Hindu Law. discussetl and explained. 

//(•/(/, further, that Avhoro there is ancestral prooerly by means of 

which other property may possibly have been acquired, it is for the 

party alleging self-acquisition to prove that it wtis acquired without any 
aid from Uie family estate. 
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Held also, that the gift above-mentioned by the husband to his wife, 
which was found to include ancestral property which was held in specific 
shares, and acquired lands and outstanding debts which were the ex¬ 
clusive property of the donor, was one w'hich, in the absence of any 
special custom, the donor, being sonless, had by Hindu Law the power 
to make, and by virtue of which the donee became the absolute pro¬ 
prietress of the entire estate belonging to her husband. 

According to the Hindu Law of the jMitacshara school a donation 
of the above kind by a husband to his wife is regarded as the wife’s 
• sti'idhan, and although in the absence of an express power of alienation 
being conferred on the wife, which was given in the present instance, 
she has not a free power of disposal over the immovable portion of the 
property, the right of succession after her death passes to her heirs and 
not to the reversionary heirs of her husband. 

Extract froai the judgment of Rattigan, J.—In dealing 
with such a question the principle of the Hindu Law in 
regard to the presumption of a family continuing to be 
joint must be considered along with the other circumstances 
of the family concerned, more especially with reference to 
their mode of living, their reciprocal dealings, the performance 
of their religious duties and their acquisition of property. It 
is certainly settled law that the normal state of every Hindu 
family is joint, and thus, in the absence of proof of divi¬ 
sion, the presumption of law is that every such family is 
joint in food, worship, and estate {Neelkisto Deb Bermono v. 
Beer Chunder Thnkur, XII Moo. Ind. Appeah^ 523, see page 
540). But this is only a presumption, and, although perfectly 
true as an abstract principle, the degree of weight to be 
attached to it, or the extent of proof required to rebut it, 
must depend more or less on the circumstances of each case 
and the way in which the principle is sought to be applied. 
To say, for instance, that a Hindu family is presumed to bo 
joint, is, as Mr. Mayne w^ell observes, “merely equivalent 
** to saying, that, where nothing else is known of a family, 
“ the probability is that they have never entered into a 
partition with each other. It is a definite statement as to 
“ a probability of a single fact. But to say generally of any 
“ piece of property in the possession of any member of the 
family, that it is presumably joint estate is to assert one 
“or other of a great many different propositions. Either 
“ that in its present condition it w'as ancestral property, or 
“ that it was acquired by means or with the assistance of 
“ ancestral property, or by means of joint labor, or joint funds, 
“ or both, or that it was acquired by a single member with- 
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out aid from other funds, or from other members, and then * 

thrown into the common stock. Now those propositions are 

each different in their probability, and different in the facts 

“which would establish them. (Hindu law, 2nd edition, sec 
“tion 263, page 245).*^ 

Tlius with respect to the property we are now immediately 
concerned with, it must bo taken as established that it is 
at all events ancestral, and it is not contended that it has 
ever bepn divided by metes and boimds, or that the plaintiffs 
have ceased to have a share in it. But what is contended 
is, that the shares in it have been so ascertained and so dealt 
with that it has ceased to retain its chamcter of joint un¬ 
divided property. Here then we have a case whero the 
ordinary presumption must receive its full force, and the on 7 «s 
clearly lies on those who assert that what was once the an¬ 
cestral estate, or part of the ancestral estate, of a joint and 
undivided Hindu family, has since become separate by partition 
or otherwise, to prove their allegation. Ofussammat Cheetha 
V. Bairn Mikeen Lall^ XI Moor's Ind. App. 369, see page 380), 

Now the Hindu law books lay down various criteria 
for judging whether a contested partition has or has not 

taken place, and the following are the principal texts which 
refer to the subject:— 

ajnyan'alK'ifa. —“it is to be known that in ease of 
concealment of partition, the ascertainment of the fact may 
bo made by the evidence of kinsmen (jnaix^., relations and 
witnesses, and by documentary evidence, as wcllasbydis- 
“ connected {yantaka) houses and fields.” (II. 149 ; FiVamiW 
dayaj ch. X, section 1). 

Again,— Suretyship, debt, and evidence are not ordained 
between brothers, a wife and her husliand, and a father 
“and his sons, when in the undividotl state.” (II., 52; ^arost'o/i 
Vilasa by Foulkes, para 791, i>agc 152). 

Narada ,— If a question arise among co-heii*s in regard 
to tiio fact of jiartition, it must bo ascertained by the 
evidence of agnate relations, by the deed of partition, or 
‘ by the sopamte transaction of affairs ” (XIII, 36 ; FiramtVro- 
dayoy ch. X, section 1 ; Snra^vitl FiVa-fti by Foulkes, para, 
794, ^>age 153). 

Again,—“ Gift and acceptance of gift, cattle, food house, 
land and attendants, must bo considoi'od as distinct among 
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separated biethreii, as also cookin^^, religious ceremony, in- 
come and expenditure. Separated, and not unseparated, 
^ kinsmen may recii>rocally bear testimony, become sureties, 
bestow gifts, and accept presents. Those by whom such 
matters are publicly transacted with their co-heirs, are to be 
known sepax-ately even without written evidence.” (XIII 
38-40 ; Viramilrodaya^ ch, X, section l). 

Again,— Of undivided brethren,, the religious duties are 
‘common, after partition, the religious duties also of each 
“of them become separate.” (XIII 36, Viramitrodaya, Ibid). 


Vrihatijmti. — They who have their income, expenditure, 
and wealth distinct, and have mutual tiansactions in money- 
“ lending and trade are undoubtedly separate.” {Viramitrodaya, 
ch. X, section I ; Sarasvati-Vilasa by Foulkes, para 737, page 
151). The Viramiti'odaya commenting on this text explains 
that by the term ‘ mutual transaction * is meant when one 
brother is creditor and another is debtor, one sells and another 


ii 


li 


ii 

ii 

ii 


buys from him. Prom these and similai* facts which cannot 
be accounted for, except by separation, partition is to be in¬ 
ferred.” 


Vishnu, —“ Mutual transactions in buying, selling, giving, 
“ receiving, suretyship, giving evidence, becoming x^artners, 
burying treasure, <tc., are sources of division.” Sarusvati- 
Vilasa by Poulkes, para 783, page 152). 

Katyayana. —“ Those brothers also, who live for ten years 
with separate religious duties and sei>arate ceremonies, are to 
“ be recognized as divided from the paternal property.” {ibid, 
para, 811, page 157). 

And with reference to the term “brothers” occurring in 
these texts the author of the S'inriti Chaiidrika (XVI, 14) says 
it has the implied meaning of “ Iversons connected with the 
estate and that patemal ” signifies inherited propei'ty.” 

Extract from the judgment op Barkley, J.—I concur 
generally in the above judgment. In regard to the authorities 
quoted on the subject of the evidence of partition, I may add 
that the texts of Xarada on this subject are to be found in 
Narada’s Institutes ( Jolly's translation), 13th Head of Dispute, 
slokas 36 to 43. According to sloka 36 the separate transaction 
of affairs is one means of ascei-taining the fact of partition and 
according to sloka 39 separted and not unseparated brethren may 
become sureties for each other, and sloka 40 proceeds to state 
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that ** those by whom such matters arc publicly transacted with 
** their co-heirs may be known to be separate, even without 
written evidence.” 


No. 15- 

Befcn^e Barkley and Bnrney, JJ. 

KAON AND 8 OTHEKS—(Pltffs.)— APPELLANTS. 

Versus 

JASSU AND ANOTHER— (Defdts.)— RESPONDENTS. 

Case No. 1081 of 1882. 

Custom, Adoption —Garhitcul got, Ludhiana District—Suit by'rcrcr- 
sioners—Special custom, —In a suit Ihe parlies to which belonged to 
the Garhiwal got, and were residents of M, Alamghir in the Liidliiana district 
the plaintiiTs, who were the reversionaiy heirs, sued to set aside an adoption 
by defendant 1 of the second defendant, on the ground that such adoption 
would defeat their reversionary interest and further that adoptions were 
not allowed by the custem of their got. 

Held, that, if the i»ower to adopt existed, it could not be successfully 
contended that the adopter was not entitled to select the person to be 
adopted, and the result in depriving the plaintiiTs of their expectancy of 
succession was precisely what would follow if the adopter had a son born 
to him, and if he could make a valid adoption, the adopted son must take 
the place of a natural son. 

% 

Held, further, that the plaintiffs had failed to prove any special cus¬ 
tom of their own got, either altogether pmhibiting adoption, or entitling 
them to have the adojition of a relative one degree more remote than them¬ 
selves set aside. 


No. 19. 

Before El^mie and Rattujan, JJ, 
]\[ANGAL—(PL.viN’nFF)—APPELLANT. 

BUTA AND OTHERS— (Defendam's)- RESPONDENTS. 

Case No. 1187 of 1882. 

7w'»ii(afion Acf (XP of 1877), schedule 11, arfic/tf5 91, 120—Sutf by 

reversioner for declaratory deeiee that an alienation tcill not bind his in- 
tercsts,— A suit brought by a nephew to have it declared that a certain deed 
of sale executed by his sonless undo will not bind his reversionary inlexetl 
on the uncle's death, held to bo a suit not governed by article 91 of the 
2ud Schedule of ihe Limitation Act, but one to which the limitation applic¬ 
able is that provided for in article 120, as there is no other article which 
e.xpressly provides for a suit brought during the lifetime of a male proprietor 
in posse.ssion by the presumptive heir to obtain such a declaration as that 
above slated. 
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No- 22- 

Befcn-e Rattigan and Burney, JJ. 

SETH EDULJEE BYRAMJI —(Pltff.)— APPELLANT. 

Versus 

ABJAN DAS— (Defdt.)— RESPONDENT. 

ARJAN DAS —(Defdt.)— APPELLANT. 

Versus 

SETH EDULJEE BYRAMJI —(Pltff.) —RESPONDENT. 

Ca.ses Nos. 1872 and 2086 of 1880. 

Limitation Act (AT of 1877). schedule II, article 115—Sai( for compen¬ 
sation for breach of contract to deliver kankar—Act IX of 1872, secOoiis 73, 71 

_ Alteration of receipt tendered in evidence—Material alteration—Fraud 

Inability of plaintiff to explain alteration.—In a suit by plamtifi to recover 
the difference between the sums alleged to have been advanced on a written 
contract for the supply of kankar, and the value of the kankar alleged to 
have been delivered, in which the defendant pleaded that the suit was barred 
by limitation, held that the claim fell under article 115 of Schedule II of the 
Limitation Act, it being based on a breach of contract to deliver kankar, 
and such a claim, with reference to the provisions of Sections 73 and 71 
of the Indian Contract Act, being to all intents and pmposes a claim for 
compensation for loss or damage caused by the breach of contract 

It was contended in the above case that the plaintiff was not entitled to 
recover on one of the receipts tendered by him in evidence, as the document 
on the face of it appear ed to have been tampered with while m the plaintiff s 
possession, and the plaintiff had offered no explanation of the altered appear¬ 
ance which the receipt when produced in evidence bore. An examination 
of the document in question showed that a large bit had been torn off the 
paper on which the receipt was written from the bottom left-hand comer 
and a date’ inserted on the top of the paper at the right hand corner which 
was apparently written at a different time from the body of the receipt, 
with different ink, and in a different hand-writing. It also appeared that in 
all the other English receipts filed by the plaintiff the date was written on 

the bottom left hand corner, and not at the top of the document as m this 

instance. Held, that the condition of the receipt was clearly such as to call 
for a satisfactory explanation from the plaintiff, more especiaUy as the 
defendant had from the first denied its genuineness, but that as no oppor¬ 
tunity had been afforded to the plaintiff of offering any explanation, such an 
opportunity should be given before the appeal was finally disposed of. 

Per Barkley, J.—R the alteration merely expressed the date the 
receipt originally bore, it would be an immaterial alteraUon and m that 
case, unless it were made fraudulently, it would not vitiate the receipt. 

The plaintiff, at the hearing consequent on the above remand, being 

ble to rive any reasonable explanation of the suspicious appearance 
unable to gi J independent proof of the alleged payment 

:lfLriTbe;otentitL to receive credit for such payment, which was 
accordingly disallowed. ' 
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No. 27 

Before Barlicy anid Blarney, JJ. 

RAM NAKAIN— (Plaintiff) —APPELLANT. 

Veraus 

l^AM AND OTHERS— (Defendants) —RESPDTS. 

Case No. 975 of 1881. 

H’,H~-A/(«i„ao«-A>croca/io„.-AUestation by witnesses is not re¬ 
quired by law in the case of a will made by a Hindu in the Punjab. 

Held, that in the absence of any declaration by a testator of an inten¬ 
tion to revoke a prior will, ihe mere preparation by his direction of a docu¬ 
ment. which If executed would operate as a revocation, but which was never 
executed by him, cannot be regarded as amoimUng to a revocation. 

No. 29. 

Before Battiyan and Burney, JJ. 

PIRTHI SINGH, A MINOR, THROUGH HIS MOTHER 
MUSIT. SUKHAN— (Uefdt.) —APPELLANT. 

• Versus 

RHOLA it ANOTHER— (Pltffs.) —RESPONDENTS. 

Case No. 1837 of 1880. 

Custom, Marriage--Validity of man-iage bcticccn Bujju ltaj,.tU and 

B'ahmin woman- Failure to proTc marriage- Legitimacy of issue of conti¬ 
nuous eohabuation - Legality of custom legitima'.ing such issue.-Plaintiffs 
claimed as the nearest nnUe collaterals and h gal hcii-s of one J S a 
Bujju Rajput, to inherit his estate. One of the defendanUs pleaded that 
^ 10 had lived with the deceased for many years prior to his death as his 
awful wife, and that the minor defendant washer son by the deceased and 
llio rightful heir. The plaintiffs denied the factum of the marriage and 
further contended that the deceased, who was himself a Bujju lUjpuL 
could not conU act a valid marriage with the dcfendimt. who was a Brahmin 
In appeal to the Chief Court it was contended for the defendanU among 
o hot Ideas that even if Uicro was no maniage in fact between the paronU 
of the minor dafeiidant, he was still entitled to inherit by custom on the 
gioundof his mother’s continued cohabitation with his father as a wife. 

Held, that if the custom contended for merely inferred the existence of 
marriago from a long course of cohabitation between a man and woman in 
the avowed charactera of husband and wife, and attached to it the legal 
consequences of marriage, there would bo no valid reason for refusing to 
gtie effect to it ; for iiiairiage as a conscusuiU contract would bTl^ost 
satisfactorily established by evidence of tliis descripUon, from which the 
intention to contract a permanent union could be fairly inferred. But if the 
cus om went further and attributexl to mere cohabitaUon. apart from any 
such distinctive clnuacter. all the legid effe-cUs of marriage pioperly so caUed 

c ail custom, conlouiuli«g coucubinagp VFilh the true 

r ht‘'““r ill<^^Sitiniate offspring the status and 

nghts of legiumato children. Such a custcuu would be bad as enc>ouraging 
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immorality, and unjust as depl•i^dng the collateral heirs of their legal rights 
of succession. 

Held, further, that inasmuch as both by Hindu Law and custom a 
marriage between the deceased and the minor defendant’s mother (who was 
a Brahmin woman) would have been invalid, the absence of marriage was 
immaterial in determining the rights of the parties; but even if such a 
marriage had been valid, the minor son would have had no right to succeed 
to the estate of his deceased father, as it had been found as a fact that no 
such marriage tie existed between the deceased and the defendant s mother 
and mere cohabitation which did not partake of the distinctive character of 
a permanent union as husband and wife, would not confer legitimacy on the 
issue of such cohabitation. 


No. 30. 

Before Barldcy and Burney, JJ. 

BALDEO DAS— (Plaintiff)— PETITIONEE. 

Versus 

THE SECRETATIY OF STATE FOR INDIA IN COUNCIL, 
THROUGH THE DEPUTY COMMISSIONER, 
AMRITSAR— (Defendant)— RESPONDENT. 

Case No. 470 of 1882. 

Cause oj Action—Suit for damage sustained in consequence of defend- 
anCs neglect to drain his garden —Sic utere tuo ut alienum non laedas, 
explained, — Held, that a suit for damages, based on an allegation that 
defendant had neglected to drain his garden so as to prevent water from col¬ 
lecting there and injuring the adjoining property of the plaintiff, is not main¬ 
tainable, as the owner of property is under no legal obligation to incur 
expense upon it for the benefit of his neighbours, where it has not been 
altered in character by his acts or with his permission in such a w'ay as to 
expose them to any injury. 

Petition under section 622, Code of Civil Procedut for revision 
of the order of the Judge, Small Cause Court, Amritsar, 
dated^th August 1882. 

Henderson, Government Advocate, for respondent. 

This was a suit for Rs. 400 damages. The facts of the 
case sufficiently appear from the judgment of the Chief Court, 
delivered by— 

Barkley, J.—This is an application for revision of an 
order of the Judge of the Amrit.sar Small Cause Court dismiss¬ 
ing the plaintih^s suit on the ground that he failed to show any 
cause of action. In the application it is contended that the 
defendant was under a legal obligation to drain his garden so 
as to prevent water from collecting there and injuring the ad¬ 
joining properties, and that the plaintijS has sustained damage 
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in consequence of the defendant having neglected this duty. It 
is not alleged that the defendant has reduced the level of his 
garden, or has done anything which has caused water to accu¬ 
mulate there, so as to render him liable for the consequences to 
his neighbours. The contention is that, owing to the dminage 
of his garden having been obstructed by changes which have in 
the course of time been made in the surrounding lands, he was 
bound to restore it, in order to protect his neighbour's property 
from injury. The principle, sic utere iuo ut aXicnum non Idcdas^ 
on which the plaintiff relies, does not support a contention of 
this nature, and it cannot be maintained that the owner of pro¬ 
perty is under any legal obligation to incur expense upon it for 
the benefit of his neighbours, where it has not been altered in 
character by his acts or with his permission, in such a way as to 
expose them to any injury. 

We therefore dismiss t!»e application, and decree Rs. 20, on 
account of defendant’s costs against the applicant. 

No. 36. 

Before Smyth and Rattiyan, JJ. 

BAKIR ALI— (Plaintiff)— APPELLANT, 

Fcr^j/s 

BELT RAM— (Defendant)— RESPONDENT. 

Case No. 1083 of 1881. 

Vendor and purchaser—Purchaser planting crops in bona tide belief that 
he is lawful owner of the property—Eviction of purchasers by third party with 
suiwrior title—Right to crops growing on property at time of such ericlion.— 

Where the right to possession of cultivated land is transferred from one 
person to another, and the transferee believing in gCKxl faith that he is 
absolutely entitled thereto has planted or sown crops on the properly and 
is subsequently evicted therefrom by a person having a better title, he is 
entitled to such crops if they are growing on the property at the time of his 
eviction, and a fortiori according to tlio same principle, if he has received 
possession of the produce of the crops before his eviction, he is entitled to 

retain it. 

No. 37. 

Before Smyth and Rattigan, JJ. 

KHILANDA RAM—(Pl^vintiff)— APPELLANT. 

JINDA—(Defdt.)— RESPONDENT. 

Case No. 1321 of 1880. 

Liiiii/a/ion Act (XF of 1877), scclioMs 19, 20 —Eftct of payntni of 
produce by mortgagor to mortgagee Extension of period for rede»i|>tw*L 
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Section 20 of the Limitation Act is merely intended to extend the period of 
liability for a debt or legacy, and a plaintiff suing to enforce the debt secured 
by a mortgage might avail himself of the payment of produce to bring his 
suit within limitation : but the section does not operate to protect the right 
of a mortgagor to redeem his property or to extend the ordinary period allow¬ 
ed by law for the assertion of that right. The only way that the period for 
the latter right can be extended is by an acknowledgment in writing fulfill¬ 
ing the requirements of section 19 of the Act. 

Second appeal Jrom the order of the Judicial Assistant of Dera 

Isamil Khan^ dated 26^A May 1880. 

J. C. Basu, for appellant. 

The facts of this case sufficiently appeiir from the judgment 
of the Chief Court, which, so far as it is material to the present 
I’eport, was as follows :— 

Rattigan, J.—The plaintiff asks for a declaration that his 
title to the property in dispute has become absolute by reason 
of the period allowed by law for redemption having expired. 
The land is found by the Courts below to have been moi*tgaged 
by two deeds executed respectively in 1202 and 1214 Hijri, and 
no acknowledgment of title which could have the effect of ex¬ 
tending the period for redemx)tion has been either alleged or 
proved by the defendant. The mortgage in each instance was 
redeemable at will, so that for the puriiose of the limitation law 
the period for redemption must be held to run from the date 
of the mortgage, when the right to redeem accrued to the mort¬ 
gagor. Computing from that period the time for redemption 
allowed by law has long since expired. 

But the lower Appellate Court has held that limitation is 
saved by reason of the defendant, the moi'tgagor, who retained 
possession of the land till 22 years ago when he went off to Tank, 
having paid khutti, or a yearly payment equivalent to malikana, 
to the mortgagee, which, in the opinion of the lower Appellate 
Court, brings the suit within the provision of the last clause of 
section 20 of Act XV 1877. 

In our opinion this view is not maintainable. Section 20 
of the Limitation Act is merely intended to extend the period 
of liability for a debt or legacy, and the plaintiff, if he were 
suing to enforce the debt secured by the mortgage, might no 
doubt avail himself of the payment of produce to bring his suit 
within limitation. But the section does not operate to protect 
the right of a mortgagor to redeem his propei-ty or to extend the 
ordinary period allowed by law for the assertion of that right 
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The only way by which the period for the latter right can be 
extended is by an acknowledgment in writing fulfilling the require¬ 
ments of section 19 of the Act, which, as we have already point¬ 
ed out, is not alleged to exist in the present case. 

No doubt by the general law the Hght to redeem and the 
right to foreclose are co-extensive rights, but in the present case 
we have to apply the provisions of the law of limitation which 
is a special law, and we cannot enlarge the exemptions or exten¬ 
sions of time allowed by that law beyond their legitimate scope. 
According to our view the language of section 20 does not permit 
of our applying it for any other purpose except to extend the 
period, under certain circumstances, within which a debt or 
legacy can be legally enforced against the person liable to pay the 
debt or legacy, and we think it cannot be applied so as to extend 
the period for redemption in favour of a mortgagor. 

Inasmuch therefore as in our opinion the right to i*edeem 
has become barred by time, the plaintiff is entitled to a declara¬ 
tion that his title to the property comprised in the mortgage deeds 
has become absolute and that of the mortgagor extinguished, in 

accordance with the provisions of section 28 cf the limitation 
Act. 


The appeal must accordingly bo accepted, and, in reversal of 
the decrees of the Courts below, a declaration of title as absolute 
owner to the proi>erty in dispute is hereby made in the plaintiffs 
favour. The plaintiff will bo entitled to costs throughout. 


No. 38. 

Bvfoi'c BarhUy a'lid Bui'^icy, JJ, 

MT. AMIR BEGAM 6c 2 OTHERS— (Defdts.) APPELTS. 

rerjfjw 

MSST. MEHR BIBI—(Pltff.)—RESPONDENT. 

Case No. 1232 of 1880. 

Custom^ inhcntoncc^ Mujatcars of shrine of Data GanjBaksh — Unhavn* 
tuadan Laio—Exclusion of daughters by tcidows on failure of male mue.— 
III a suit regarding the succession to the private properly of one A., a 
Mujawnr of the slirino of Data Gauj Baksh, found that the inheritance was 
governed not by Muhammadan law, but by custom, the custom being that 

sons excluded widows, luid on failure of male issue, widows excluded 
daughters. 

Hio two widows of the deceased were therefore Ar/d entitled to succeed 
to his property half tmd half. 
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No. 42 

Before Elsmie aiul Baftigan, JJ. 

MOHAR STNGH— (Plaintiff) —APPELLANT. 

Versufi 

SHER SINGH— (Defendant)— RESPONDENT. 

Case No. 1099 of 1881. 

Pra-t*/—Ex. turpi causanoa oritur actio, ej^rilained ~^\dt for contrihuHon 
—Suit to enforce, obligation not arinng out of fraud of pnrties—VUmiin, a 
lambardar and a joint proprietor with'tfie defendant of the village of K., sued to 
recover ft-om the defendant a moiety of certain revenue which had been realiz¬ 
ed from him as lambardar by Government. It appeared that the revenue of 
K. had been assigned at a former Settlement to two Jagirdars and that 
one of these having died at the beginning of the new Settlement the fact of 
his death was suppressed, and the revenue which lapsed to Government re¬ 
mained unpaid for several years, till Government realised the whole amount 
from the plaintiff who brought the present suit to recover a moiety of the 
amount thus realized. The lower Appellate Court dismissed the plaintiff’s 
suit, holding that both parties having combined to conceal the fact of the 

Jagirdar’s death were pai-ticipes criminis, and the maxim ex turpi caussa 
non oritur actio applied. 

Held, that even assuming the facts to be as stated by the lower Appel¬ 
late Court (which the Chief Court found not to bo borne out by the record) 
the above principle had not been correctly applied to the present case ; 
that the obligation which the plaintiff was seeking to enforce did not arise 
from the fact oi conceaUng the Jagirdar’s death, and therefore, as the 
Government realized the lump sum due by the defendant and plaintiff joint¬ 
ly, from the plaintiff as lambardar, the plaintiff in suing for contribution 
from his joint proprietor was not suing ex turpi causa but upon an obliga¬ 
tion arising against the defendant by his having lawfully paid money on 

the defendant s account not intending to do so gi'atuitously (section 70 Act 
IX of 1872). 


No- 49. 

Before Barkley and Burney, JJ, 

SHAM SINGH & OTHERS— (Defdts.) —APPELLANTS. 

Versus 

MUSST. SADDAN— (Plaintiff) —RESPONDENT. 

Case No. 1162 of 1881. 

Custom, Inheritance-Mother's right to succeed to the property of her 
childless son in preference to her husband's collaterals~~\n a suit for pos¬ 
session of immovable property situated in M. Chawar in the Gurdaspur 
district, found, that by the local custom a mother inherits the property 

of her childless son in preference to the collateral heirs of her late hus¬ 

band r 
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No. 51- 

Before Barkley and Burney, JJ. 

SHER SHAH— (Defendant)— APPELLANT. 

Verstis 

JAFAR SHAH &3 OTHERS— (Pltffs.)— RESPONDENTS. 

Case No. 485 of 1881. 

Custom^ Gift — Syads of Gitjrat—Gift to one son of larger share of 
ancestral land then would fall to him by inheritance—Muhammadan law — 
Found that there is no well established custom prohibiting a Syad proprietor 
in the Gujrat tahsil from giving a larger share in ancestral land to one son 
than would fall to him by right of inheritance, by a deed of gift accom¬ 
panied by delivery of possession. 

A gift of the above description being valid by Muhammadan law was 
therefore upheld. 


No. 52. 

Befcn'e Smyth ami Elsmie, JJ. 

NIAZ GUL— (Defendant)— PETITIONER. 

Fer6*ws 

RAM DITTA & OTHERS— (Plaintiffs)— RESPONDENTS 

Case No. 183 of 1882. 

Registration- Suit on unregistered mortgage—Dcfendent admitting 
amount due on mortgage but pleading payment—Objection to maintenance of 
suit on ground of inadmissibility of deed. —Plaintiff sued to recover Rs. 320 
alleged to have been advanced to the defendant on a* mortgage ofland. 
Pefendant admitted that Rs, 320 was duo to the plaintiffs, but pleaded that 
he mortgaged the land elsewhere for Rs. 600, out of which ho paid Rs. 320 
to plaintiffs. It was contended in an application to the Chief Court under 
section 022 of the Civil Procedure Code, that the plaintiffs' suit should have 
been dismissed as the mortgage deed on Avhich they brought their suit had 
not heen registered. 

Ileldf that such objection was not maintainable, as upon the pleadings 
it was not necessary for the plaintiffs to produce the deed of mortgage at all, 
as the defendant admitted that ho had receivetl the Rs. 320 under the mort¬ 
gage and tlie only issue Avas whether this amount had been repaid. 

No 56. 

Before Barkley and Burney^ JJ, 

SURJAN SINGH— (Plaintiff)— APPELLANT. 

CHARAN DAS —(Defendant)— RESPONDENT. 

Case No. 1190 of 1881. 

Ltmi/afjon .4rf (XV of 1877) schedule If. articles62.120- Suitaffaiwf 
guardian for specific sum received during ptaiiiHiTs minority .— Plaintiff 
sued his uncle, the defendant, for the proceeds of certain movable property 
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sold by him, and for the amount 'of debts and rent less expenses, incurred on 

the houses, collected by him on the plaintiff’s account during his minority. 

It was contended that the suit being against a guardian for an account, the 

limitation was 6 years under article 120 of the 2nd schedule of the Limitation 
Act. 

Held, that the suit as framed could not be held to be a suit for an ac¬ 
count, as though the defendant was sued as having managed plaintiff’s 

affairs during his minority, the suit was for specific sums received by him 
to the plaintiff’s use, and fell under article 62. 


No. 66. 

Before Smyth and Rattigan, JJ. 

THE ALLIANCE BANK OF SIMLA, Ld.—APPELLANT. 

Versus 

Mr. JOHN WALSH AND ANOTHER—RESPONDENTS. 

Case No. 1376 of 1882. 

Vendor's lien for unpaid Turchase-woney-necital in deed of full pay- 
ment-Subseguent advance on strength of deed by third party without notice 

of hen-Priority-Destruction of render's lien by acceptance of security for 

unpa.d balance-intention ofparties.-The general principle as to the lien of 
a vendor of an estate in regard to unpaid purchase-money is that where a 
vendor, in porupliance with the contract for the sale of an estate, executes a 
conveyance thereof, but the purchase money is wholly or partially unpaid 
then, notwithstanding that on the face of the conveyance it is expressed to be 
paid, or that a receipt for it is endorsed thereon, the vendor has a lien on 
the estate for the money remaining due to him. But this general principle 
IS subject to a restriction where third persons have subsequently advanced 
money to the purchaser bona fide, and ivithout notice of the vendor’s lien, on 

the strength of the deed of conveyance. In the latter case the vendor loses 

his lien so far as such third person is concerned. 

The mere taking of a security for the unpaid purchase money will not 
destroy the vendor’s lien : the question depends upon intention, which must 
be gathered from all the suirounding facts, the nature of the security and 
the expressions and conduct of the vendor. If the security was substituted 
for the consideration money, the lien ceases to exist : but if the lien was in 
tended to be reserved, the taking of an additional security would not destroy 

E-xtbact from the judgment op Rattigan, J.—Dealing 
now with the merits of the order, the general principle as to 
the hen of a vendor of an estate in regard to unpaid purchase 
money is fully expressed in the leading case of Maokreth v 
Syrrtmorts, 15 Ves. 329, where Lord Eldon in one of his exhaus' 
tive judgments, lays down the whole law on the subject Ever 
since that decision was passed it appears to have been settled 
that where a vendor, in compliance with the contract for the 
sale of an estate, executes a conveyance thereof, but the purchase 
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money is wholly or partially unpaid, then, notwithstanding that 
on the face of the conveyance it is expressed to be paid, or that 
a receipt for it is endorsed thereon,, the vendor has a lien on the 

estate for the money remaining due to him. 

But this general principle is subject to a i*estriction where 
third persons have subsequently advanced money to the purchaser 
hona fide^ and without notice of the vendor^s lien, on the 
strength of the deed of conveyance. Thus in the case of Rice 
v. RicCy 2 Brew 73, certain lease-holds were assigned to a pur¬ 
chaser by a deed which recited the payment of the whole of the 
purchase money and had the usual receipt endorsed on it, the 
title deeds were delivered up to the purchaser, but the whole of 
the purchase money was, in fact, not paid. The purchaser forth¬ 
with deposited the assignment and title deeds to ’secui'o an ad¬ 
vance. It was held that the equity arising from the deposit 
ought to prevail against the lien, on the ground that the vendor 
had, by his negligence, placed it in the x>ower of the purchaser 
to deal with the estate as absolute owner. 

So in the present case the Bank’s contention is, that by 
delivering up the title deed containing a recital of the receipt 
of the consideration money in full, the vendor p\\t it in the 
I)ower of the purchaser to eflect the mortgage upon which the 
Bank now claims priority, and as the Bank had no notice in 
fact of the vendor’s lien the vendor’s right is postponed to that 
of the Bank, on the principle that where one of two innocent 
persons has to suffer in consequence of the fraud of a third, 
that i>crson should do so by whose neglect the third person was 
enabled to commit the fmnd. 

Now there can bo no doubt, with reference to the principle 
laid down in Rice v. RicCy that, if the fivcts are, as stated by the 
Bank, the vendor must bo held to have lost his lien so far as 
the Bank is concerned. But the deed of conveyance is not with 
the file and we are thus unable to discover whether it contains 
the I'ccital of the receipt of considei'ation money as alleged, nor 
has any evidence been taken on the question of notice, upon 
which the foixie of the vendors’ lien is gi'eatly dependent. In 
the absence of evidence upon these ix>ints wo are not in a posi¬ 
tion to determine the rights of the ivvrties. 

Thei'e is another matter, moreover, which requires deanng 
up. It is alleged by the pleader for the Bank that the vendor 
accepted a joint and seveml pix). note payable twelve months 
after date for the Ixilaucc of the pui'chase money from the pur- 
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purchaser and her two sons, and it is argued that by taking this 
security the vendor must be held in law to have abandoned his 
lien on the house. The agent for the vendor who appeared be¬ 
fore us admitted that such a pro. note had been taken by his 
principal, but he was not sufficiently acquainted with the facts 
to be able to tell us the circumstances under which this security 
had been accepted. 

The general rule on this subject is that the mere taking of 
a bond, bill, promissory note, or covenant for the purchase money 
will not destroy the lien. The question depends, as observed by 
Lord Eldon in Mackreth v. Symmo7iSy not upon the circumstances, 
of taking a security, but upon intention, which must be gathered 
from all the surrounding facts, the nature of the security, and 
the expressions and conduct of the vendor. If, for instance, the 
bond, note, or covenant was siihstitiited for the consideration 
money, the lien ceases to exist (Principles of Equity^ by H. A. 
§mith, 1882, page 274). If, on the other hand, the lien was 
intended to be reserved, the taking of an additional security 
would not destroy it. In short, the question is not a dry ques- 
** tion upon the fact whether a secui ity was taken ; but it depends 
upon the circumstances of each case whether the Court is to infer 
** that the lien was intended to be reserved, or that credit Avas 
** given, and exclusively given, to the person from Avhom the 
** other security was taken ” (Mackreth v. Symmons^ at page 350). 
We have no materials befox'e us at present upon which we could 
decide the effect of the vendor accepting a pro. note for the un¬ 
paid purchase money. 

We must accordingly remand the case to the Court of the 
Judicial Assistant for a finding on the following issues :— 

I. Was the deed of conveyance executed by Captain 
W^alsh in favour of the Insolvent, deposited by the 
Insolvent with the Bank as security for the loan 
taken by her! 

II. If so, did the deed contain a recital of the receipt of 

the consideration money in full ? 

III. Had the Bank notice in fact of the non-payment of 

any portion of the purchase money 1 

IV. What were the circumstances under which the ven¬ 

dor accepted a joint and several pro. note for the 
unpaid purchase money, and was it intended that 
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that note should be taken in substitution of the 
vendor’s lien or merely as an additional security 1 

The Judicial Assistant should examine the vendor, the 
Bank manager, and, if possible, Mrs. Margaret Ryan on the above 
points, and after recording such other evidence as the vendor or 
the Bank may wish to produce, he should submit the same to 
this Court with an expression of his own opinion on each issue, 
within two months from this date. The case will be set down 
for rehearing in this Court as soon after the receipt of the lower 
Courts return as may be conveniently practicable. 

On receipt of a return to the above order of remand, the 
Rnal judgment of the Court was delivered, as follows, by—- 

Rattigan, J. —Tlie retum to this Court’s order of the 7ih 
August 1882 has now been received, nad it is found by the 
Judicial Assistant, no objection being taken to this finding by 
the respondent, that the house in regard to which priority of 
lien is claimed was transferred absolutely to the vendee (insol 
vent) by the respondent by a registered deed of sale, dated 4th* 
February 1880, which contained no words to show that any por¬ 
tion of the purchase-money remained unpaid ; that the vendee 
(insolvent) obtained possession, and subsequently, on the 21st 
April 1881, lodged the title-deed of the house with the Bank as 
a security for a loan, representing that the purchase-money had 
been fully ])aid and that no liens existed upon the property ; 
that the Bank duly caused the Registers in the Multan Registry 
Office to be searched, but could find no tmee of any lien, and 
finally, that the Bank had no notice of the respondent’s lien for 
unpaid purchase money, until after the institution of the Insol¬ 
vency proceedings out of wdiich the present appeal arises. The 
Judicial Assistant has come to no distinct finding on the 4th 
issue sent down for trial, as to whether the respondent accepted 
the promissory note for Rs. 1,000 alluded to in the previous 

order of the Court, in substitution of his lien, or ns an additional 
security. 

We think, however, that the findings alxjvo mentioned are 
sufficient for the disposal of this appeal and as we are satisfied 
that the Bank acted bona fide, and without notice of the respond¬ 
ent’s lien, even if it continued to exist, the Bank’s claim to 
priority falls fairly within the principle established in Etce v. ' 
nice, 2 Drew 73, and is superior to that of the resp»ondent. 

Wo must accordingly accept this appeal, and, reversing the 
order of the Court below, we u^ust doclui'o thut the Appel** 
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lant is entitled to priority out of any procee'ds that may be realis¬ 
ed by the sale of the mortgaged property in the course of the 
present Insolvency proceedings. 

Costs of this appeal will be paid by the respondent Walsh. 


No. 67. 

Before Smyth ami Elsmie, JJ. 

KASAMBRI DAS— (Plaintiff) —APPELLANT. 

Versxts 

KIDAR NATH— (Dependant)— RESPONDENT. 

Case No. 1025 of 1881. 

Registration Act {VIII of 1871) sections 28, 49, GO— Admissibility in 
evidence of document registered in wrong district—Parties acting without 
fraud and in good faith—Estoppel of party pleading his own mistake. —A 
registration made in good faith should not bo treated as invalid merely by 
reason of the terms of the Registration Act, oven in some substantial 
respects not having been complied with. 

In a suit for the sum alleged to be due from the defendant to the 
plaintiff for i*ent of a house, the plaintiff in support of his claim produced 
an agreement in writing duly executed, and registered at the Panipat 
tahsil. It was contended by the defendant that the registration of the 
said agi*eement having been effected at Panipat, while the house was 
situate at Karnal, which is not within the sub-district of Panipat, was 
null and void so as to make the document inadmissible in evidence under 
section 49 of Act VITT of 1871. It was not shown that either the parties to 
the instrument in presenting it for registration at Panipat, or the Sub- 
Registrar of Panipat in registering it in his office, had any fraudulent object in 
view or acted otherwise than in good faith. Held, that the registration of the 
agreement on which the plaintiff sued was not null and void merely by reason 
that it was effected in contravention of the provisions of section 28, Act VITT 
of 1871, and that the agreement was a registered document within the meaning 
of section 49 of the Act, and, further, that the defendant not being a stranger 
to the deed the objection as to the nullity of the registration was not one 
which could properly come from him, and it would be in the highest 
degree unjust to allow him to take advantage of the error of his father 
who registered the deed at Panipat, for the purpose of depriving the plaintiff 
of his just rights. 


No. 69. 

Before Barkley anfid Burney, JJ, 

PRABH DYAL— (Defendant)— APPELLANT. 

Versus 

DEVI DAS —(Plaintiff)— RESPONDENT. 

Case No. 712 of 1882. 

Res-Judicata—Suit for mesne profits—Dismissal of suit on ground of 
nm-accrual of right till redemption of land—Subsequent suit after redemption 
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for mesne profits for same 7/ecr.— Plaintiff, who was the purchaser of 
the rights of one L. D. in certain land mortgaged by the latter to the 
defendant sued the defendant for mesne profits for Kharif 1937, alleging 
that the mortgage debt had been paid by L. D. before the sale, but that 
defendant had wrongfully taken the produce. This suit was dismissed on 
the ground that as redemption lhad not been effected, no right to the 
produce had yet accnied to the plaintiff. Subsequently, in another proceed¬ 
ing, the plaintiff and L D. obtained a decree for redemption on payment 
of a certain sum in addition to that already paid ; and the plaintiff then 
instituted the present suit against the defendant, again claimingthe mesne 
prontsofKharif 1937. alleging that as the mortgage money had been paid 

in Tlar 1037. the defendant was not entitled to the produce subsequent to 
that date. 


Held, that as the previous ease was between the same parties and for 
the same matter as the present suit, and the plaintiff was not allowed to 
withdraw his claim with permission to sue agtjin, but the claim was dis¬ 
missed. It eoiild not be maintained that the previous decision was not a 
fina decision of the same matter : if the plaintiff was entitled to the 
produce of Kharif 19.17. ho was entitled at the time when that suit was 
bioughb and the Court was in error in deciding that no cause of action 

had aiisen; but the decision not h.aving been appealed against became final 

and barred the present suit. 


JNO. YU 


Before Barhley and Bunney^ JJ, 

JASSU iV ANOTHER— (Plaixtiffs) —APPELLANTS 


J 


t7\^7fS 


HAMTR CHAND— (Defendant) —RESPONDENT. 

Case No. 1034 of 1882. 

Hindu law. Joint Pnmily—Suit for debt against elder brother with¬ 
out impleading minor members offamily-Absence of proof that elder brother 
was sued m representatire eapaeity-Power of deeree-holder to adduce 
evidenee in subsequent suit to show that the debt was a family debt and 
that the deeree was landing on the minors' shares in the family property —The 
question for decision was whether in a suit by the plaintilTs to recover 
their shares in a house ntlaehed by the defendant in execution of a decree 
obtained against one M.. the elder brother of the plainUfls, and others 
evidence could be received to show that, though the plaintiffs were not 
parties to the previous suit, the debt then claimed was a family debt bind¬ 
ing on .them, and the decree against M., who was at the Urae the only 

adult member of the family, should therefore be held to bind the plainUr, 

shares in the family p,-oporly. There was nothing either in the previous 

pr^eedings, or the decree, to show that M. was 'sued as representing the 
interests of others, as well as his own. 

Held, that the decree-holder could not go behind the decree to show 
that the minors wore intorostod in the mittorin litigUioq in th, former 
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suit, in which they were not made parties or represented in any way, and 

that their property should be made liable for the satisfaction of the decree 

passed m that suit; but that the plaintiffs were entitled to succeed in the 
present suit. 


No. 71. 

Before Elsmie and Rattigan, JJ. 
BANKA MAL— (Dependant) —APPELLANT. 

Versus 

CHUAH MALIK— (Plaintiff) —RESPONDENT. 


Case No. 1260 of 1881. 

Jurisdiction-Cause of Action—Act X of 1877, section 17 and section 
Reversal of whole decree on appeal of one defendant,—A suit based on 
three Hundis which were drawn at Multan by one B. M. on himself, and his 
father, the appealing defendant, both of whom resided at Amritsar, and which 
were payable at Amritsar, was instituted in the Multan district, where it 
was heard and decided in the plaintiff’s favour. It was contended by the 
defendant in both the lower Courts, and again in his appeal to the Chief 
Court, that the Multan Court had no jurisdiction to hear the suit, as neither 

the cause of action arose, nor did the defendants reside, within the territorial 
jurisdiction of the Civil Courts of that District, 


ReZd, that the words “cause of acion,” as used in section 17 of the 
Code of Civil Procedure, could not be held to be satisfied by mere proof 
that the contract upon which the suit was based was entered into within the 
jurisdiction of the Court: that a “ cause of action ” depending on contract 
could only be deemed to arise at the place where the contract was to be 
performed and where a breach of such stipulated performance occui*red, 
and that as in the present case the Hundis were payable at Amritsar and 
were drawn on a firm, of which it was alleged the drawer was a member, 
at Amritsar, and were dishonored at Amritsar, and both the defendants were 
residents of Amritsar, the Multan Court had no jurisdiction. 

The meaning of the words “cause of action" discussed and explained 

by Rattigan, J. 


The appeal in the above case was preferred by only one of the defend¬ 
ants, the other defendant not having appealed either to the lower Appellate 
Court, or to the Chief Court. Ueldy that as under section 544 of the Civil 
Procedure Code, one of several defendants might obtain a reversal of the 
whole decree appealed against, if it proceeded on any ground common to all 
the defendants, and the decree appealed against was one dismissing the 
present appellant’s appeal, one of whose grounds of appeal was that the 
Court of first instance had no jurisdiction to try the suit, which was a 
ground common to both defendants, it might be said that in dismissing the 
appeal the decree of the lower Appellate Court proceeded on a ground com¬ 
mon to both defendants, the effect of that decree being to uphold the 
decision of the first Court which decided that the cause of action arose 
within the jurisdiction of the M\iltan Court, and therefore section 544 applied. 
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The Court therefore ordered the plaint to be returned to the plainti0 for 
presentation to the proper Court. 

Elsmie, J. I agree for the following reasons in the order 
which my learned colleague proposes to make in this case. It 
IS quite clear that the present suit could not be instituted in the 

Multan district unless the “ cause of action ” arose there. See 
section 17, Civil Procedure Code. 

The Indian LeRislaturo has not yet supplied us with a defi¬ 
nition of the expression “ cause of action,” notwithstanding the 
fact that the Code of Civil Procedure has been re-enacted so 
lately as the 17th March 1882. We may assume that the omis¬ 
sion has been intentional, for we cannot suppose the Legislature 
to have been ignorant of the differences of opinions which have 
prevailed regarding the precise interpreUtion to be placed on 
the words cause of action,” with reference to the Courts whei-e 
suits may be brought. To my mind the inference to be drawn 
from the absence of a definition of the expression “ cause of 
action IS that the words are to bo taken in their plain and 
ob^•lous meaning. The Legislature considei-s their meaning so 
clear tliat no authoritative explanation need bo supplied to the 
many imperfectly trained Judges who have to administer the 
Civil Procedure Code throughout India. Now the plain and 
obvious meaning of the words Court within the local limits of 

arises (see section 17 

A, Civil Procedure Code) seems to me to be the Court within 
the local limits of whose jurisdiction that event or cinnimstance 
occurs which gives the plaintiff a right to sue the defondant- 
that which gives him a valid reason for bringing an action. If 
this view be correct it is clear that nothing occurred in the 
lultan district which of itself could give a right of action. In 

tiat di.strict the hundis were drawn, but it is not alleged that 

icy were forgeries or that the dniwer wivs guilty of a fraud in 
drawing them. They we.e i«yablo in the Amritsar district and 
there is nothing to show that the plaintiff until ho had presented 
the huiulis there and had faiUxl to obtain .xiymont, had any reUd 
ground whatever for maintaining an action against either of the 
defendants. That being so I fail to see that a “cause of 
nc ion arose in the Multan district, and when I am asked to 
old that under the eireumstanees of this ease the contract 
between plaintiff and the drawer of the hundis must be regarded 
as 11 eause of aetion,” within the meaning of section 17 A. 
Civil Procedure CiKle, I must reply that such a construction of 
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the words would, in my opinion, be highly technical and far¬ 
fetched, and that I could not agree to accept it unless the Law 
clearly and unmistakably directed me to do so. 


Judgment of Rattigan, J.—Omitted. 


No. 74. 

Before Barkley and Burney, JJ, 

NIHAL CHAND— (Dependant) —APPELLAN1. 

Versus 

TEJ U— (Plaintiff) —RESPONDENT. 

Case No. 1498 of 1882. 

Registration Act {III of 1877) section 49— Inadmissibility in evidence of 
unregistered deed to prove admission of vendor's subsisting title—Adverse 
possession-possession as evidence of tUle—Evidence Act (I of 1872), section 
110. In a suit b}* plaintiff for possession of a house, defendant pleaded that he 
had got the house in proprietary right 30 years ago from the plaintiff’s 

father, but that in 1875 the plaintiff had claimed the house, and defendeint 

had been induced to settle the matter by purchasing it from him for Rs. 
180. The deed had not been registered. Plaintiff denied the sale and 
alleged that defendant had become his tenant in S. 1929. The Court of 
first instance held that the deed was inadmissible, being unregistered, and that 
defendant could not be allowed to prove the sale by other evidence, nor 
could he plead adverse possession, as according to his own statement, he 
admitted the plaintiff’s title in 1875 by taking a deed of sale from him , 
The lower Appellate Coui’t, on defendant’s appeal, agreed with the first 
Court, holding that the circumstance of the execution of the deed could be 
taken into consideration in conjunction with the evidence on the record, 
as explaining what the defendant’s status was in respect to the property 
before 1875. 

Held, that both the Courts below were in error in taking the deed of 
sale into consideration as evidence of an admission by the defendant that 
the plaintiff had a subsisting title in 1875 and that the defendant’s previou s 
possession was not adverse : had the plaintiff admitted the sale, it would 
have been unnecessary for the defendant to tender the deed in evidence; 
as it was, he was not entitled to take advantage of a transaction which he 
himself denied, as amounting to an admission in his favour by the defend¬ 
ant. 

Held, further, that the defendant’s plea could not be regarded as an 
admission of plaintiff’s title having subsisted up to 1875, the allegation 
being that he had an adverse title, but on the. plaintiff claiming in that 
year, was induced to compromise the matter by a payment of Rs. 180 in 
full satisfaction of the plaintiff’s rights, whatever they were ; and as plain¬ 
tiff denied that any such compromise took place, defendant was entitled to 
fall back upon his previous possession, which he alleged to be adverse, 
and which under section 110 of the Evidence Act was prima facie evidence 
of title. 
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No- 78. 

Before Barkley atul Btt,rney, JJ. 

MUSSAMMAT MEHARI— (Defendant) APPELLANT. 

Versus 

GUNDA SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 771 of 1882. 

Res-Judicata—Ex-partc decree—Act X of mi, section 13, Expl IV— 
Va!ue of cx-parte decree as evidence.--An ex-parte decree, which has never 
been executed and which the defendant therefore could apply to have set aside, 
cannot be held to have become final within the meaning of Expl. IV to 
section 13 of the Civil Procedure Code : but such a decree is admissible in 
evidence m a subsequent suit between the same parties, and where a ques¬ 
tion arises in the second suit common to that and the former suit, it is 
not enough for the defendant to say that ho absented himself from the 
trial of that question ; but ho must at least show grounds which would 
have justified the Court in setting aside the ex-parte decree, had ho applied 

for this, or that owing to some fraud, or some irregularity in the proceedings 
it should not be treated as binding on him. 


N 0. 79. 

Before Barkley and Burney, JJ. 

BHAGWAN SINGH A ANOTHER— (Defendants)— 

APPELLANTS. 

Versus 

PREM SINGH— (Plaintiff) —RESPONDENT. 

Case No. 1332 of 1881. 

Hindu Law-Payment of father's debts by one son-Liability of other 
sons to contribule-Suit by creditor against one son barred as against 
others.-In a suit for contribution, it appeared that the present plaintifl 
had been sued by a creditor of his father, and having pleaded that a portion 
of the debt claimed was his father’s and that his brothers who had shared 
equally in the paternal esUrto should therefore be joined, they wore according¬ 
ly made parties, but it being found that on the date when they were joined in 
the suit, the creditor’s claim against them was barred by limitation, the suit 

was dismissed as against them, but a decree was given against the present 
plaintift for the whole debt. 

llchi, that the defendants were liable to contribute to the plaintiffs, and 
that the circumstances that they were impleaded-at the instance of the present 

plamhfT. and the creditor's claim against them was found to be barred bylimita- 

tion made no dilTerenco. as the whole claim had been decreed against one of 

the heirs, and had been satisfied by him. 

Further appeal from the order of the Commissioner, Lahore, 

da/ed 7/4 May 1881. 

Rates, for appellants. 

Rain Narain, for respondent. 

f the judgment 

of the Chief Court, delivered bv_ 
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Barkley, J. The parties to this suit are brothers, who 
have succeeded to the estate of their father Waryara Singh, 
the plaintiff getting half of the estate and the defendants half, 
it being stated in the partition suit, decided by the Extra 
Assistant Commissioner on 12th December 1878, that the liabil¬ 
ity foi their father s debts should be similarly shared between 
them. 

On 25th August 1879, a creditor, Gharsi Ram, sued the 

present plaintiff, who pleaded that while a portion of the debt 

was his own, another portion was his father’s debt, and that his 

brothers should therefore be joined. They were accordingly 

made parties, but it was found that on the date when they 

were joined in the suit, the creditor’s claim against them was 

baired by limitation and the suit was dismissed as against 

them, but a decree was given against the present plaintiff for the 
whole debt. 

He accordingly brought the present suit against his bro¬ 
thers for contribution in respect to the debt of their father, 
and for certain other expenses, and obtained a decree for Rs. 
340-3-3 on account of their share in the debt, and for Rs. 35 
more against one of the defendants as his share in the funeral 
expenses. On appeal the Commissioner added to this decree 

a share in the costs incurred by the plaintiff in the former suit 

proportionate to the sum now decreed against the defendants. 

but his decree is defective, in not specifying the amount thus 
added. 

The defendants appeal under section 38 of the Punjab 
Coui-ts Act for R6‘. 403-11-3, on the grounds that, as it is not 
found that the plaintiff had satisfied Gharsi Ram’s decree, no 
cause of action for contribution had arisen, and that as Gharsi 
Ram’s suit against the defendants was dismissed, they are not 
liable to contribute to the sum which the plaintiff has been 
obliged to pay. They also urge that the plaintiff was only 
responsible to the extent of the assets in his hands, but this 
does not affect the question, as the plaintiff had assets in his 
hands sufficient to meet the entire decree. And they appeal 

against the order holding them liable for the costs incUi’red by the 
plaintiff in the former suit. 

It appears to be true that the plaintiff sued before he had 
satisfied Gharsi Ram s decree, but before the defendant’s appeal 
to the Commissioner came on for hearing he had satisfied so 
- much of the decree as would cover the ancestral debt, towards 



522 


No. 79, PUNJAB RECORD, 1883. 


which the defendants are now called upon to contribute, and 
neither in the Court of first instance, nor in that appeal was 
the objection taken that the suit was premature. As the decree 
has now been satisfied in full, and the only result of disposing 
of the case on this ground would be that the plaintiff might 
bring a fresh suit, his cause of action being now complete, we 
do not think that the objection should be allowed to prevail on 
further appeial, not having been taken in the Court below. 

As regards the liability to contribute, it is argued for the 
plaintiff that under Hindu law he was bound to satisfy his 
fathers debt, and, though the creditor had lost his remedy 
against his brothers, he was entitled to the decree he actually 
obtained against the plaintiff, and as the plaintiff’s brothers are 
also liable under Hindu law, the plaintiff is entitled to contribu¬ 
tion from them in proportion to the share they have taken in the 
inheritance. 

In answer to this it is said that the plaintiff’s liabUity 
depends upon the decree given against him, which exempted the 
defendants, and that as the creditor’s claim ivgainst all the brothers 
had become barred, and the plaintiff had satisfied it, he would 
have no claim to contribution from his brothers, and he might 
have appealed against the decree so far as it made him liable 
for their shares in the debt. It is pointed out that he has no 

claim to contribution under Chapter V of the Indian Contract 
Act. 


We do not think that the plaintiff was bound to appeal 
against the decree given against him, because it made him 
liable for the whole of his father’s debt, and it is not improbable 
that by such an appetU ho would only have incurred additional 


costs which the defendants might have said he was not justified 
in incurring. The decree passed against him only disposed of 
the question between the cit^litor and the several heirs of the 
original debtor, but disposed of no question as between the 
boil's themselves, who avQ the parties to the pi'esent suit. The 
judgment expxessly left the question whether contribution 

could bo enforced to bo decided in a subsequent suit between 
the heirs. 


It is not alleged that the right to contiibution in this case 
is founded either upon contract, or upK>n any relation resem¬ 
bling conti'act. It is claimed on the ground of the liability of 
the heirs, under Hindu law, to satisfy their father’s debts, in 
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proportion to the shares taken by them in the estate. Now the 
right to contribution does not depend upon contract, but is 
founded on principles of equity, see Bering versus The Earl 
of Winchelsea (I Wh. & T. L. C.), and the other cases upon the 

subject cited by Sir Baraes Peacock in delivering the judgment 

of the Full Bench in Ramhaksh Chittangeo versus Madosu- 
dhan Pal Ghoudhri (Bengal Law Reports, Supply. voL 675, at 
page 680), which has been followed by this Court in a recent 
Full Bench decision (Civil Reference, No. 7 of 1881). In that 
case Sir Barnes Peacock remarked that “ in the case of land 
descending to several co-parceners subject to a debt, if the 
^ creditor proceeds against one of the co-parceners, the others must 
‘ contribute.” We do not think that the circumstances that the 
others were impleaded at the instance of the present plaintiff, 
and the creditor's claim against them was found to be barred 
by limitation, makes any difference, where the whole claim has 
been decreed against one of the heirs and has been satisfied by 
him. We therefore hold that the defendants are liable to the 
plaintiff, whose claim is not barred by limitation, as it dates from 
the time when he was obliged to pay the debt. 

As regards the costs of tlie previous litigation, it is not 
shown that the plaintiff recklessly defended a suit upon a claim 
which he ought to have admitted. In asking to have his brothers 
joined as defendants, he sought to have their respective liabilities 
to the then plaintiff settled, which would have rendered further 
litigation unnecessary, and the defendants, by saying that he 
should have appealed against the decree so far as it related to 
their shares in the debt, admit that it was not unreasonable 
for him to seek to be exonerated from it. We therefore 

dismiss the appeal, and decree the plaintiffs costs in this Court 

against the defendants. 


No. 81. 

Before Smyth and Elsmie, JJ, 

SIKANDAR—(Pi^iNTiFp)—APPELLANT 

Versus 

NUR MAHI & 2 OTHERS— (Defendants)- 

RESPONDENTS. 

Case No. 145 of 1881, 


Co-sharers—Mortgage of part of joint estate by two out of three sharers 
—Subsequent partition—Suit by sharer who did not join in mortgage to 
recover from mortgagee possession of land allotted to him at partition—Fraud 
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and collusion .—Two out of three co-sharers in a joint estate mortgaged 
portions of their shares, amounting to one-half of the entire estate, by a 
deed under the terms of which the mortgagee eventually obtained posses¬ 
sion of half the estate. Subsequently, in partition proceedings to which 
the mortgagee was not a party, a portion of the land in the mortgagee's 
possession fell to the share of the third co-sharer who had not been a party 
to the mortgage, whereupon he sued the mortgagee for possession of the 
said land. No fraud was shown to have been committed by the mort¬ 
gagors in collusion with the plaintiH, in effecting the partition, lleldi that 
the plaintiff was entitled to succeed in his claim. 

I*urtker appeal from the order of the Co^nmissioneTy Amritsar 

Divisioiiy dated ^ih N^ovemher 1880. 

Tliis was a suit for possession of 6 gbumaos and 3 caarlas of 
land in 'tnotiza Binwala, tahsil Pasi*ur, district Sialkot. 

4 

Tho facts of the case sufficiently appear from the following 
judgments :— 

Blsmie, J.—Tho facts are these. An estate of 52 ghumaos 
2 kanals 6 marlas was the joint property of Jowaya, Wadhaya, 
and Sikandar in equal shares. In 1873 Jowaya and Wadhaya 
mortgaged i of tho estate to Nur Mahi, being the whole of 
Wadhaya’s share and tho half of Jowaya’s. Nur Mahi the mort¬ 
gagee subsequently obtained by decree of Court possession of 
some part of the estate. Then the 3 owners, by applying to 
the Revenue authorities, divided the estate into 3 separate 
holdings. To Sikandar, the owner who did not mortgage his 
share, 17 ghumaos 3 marlas w*ere allotted; of these 17 ghumaos 
some 6 ghumaos 3 marlas happen to be in the possession of Nur 
Mahi, tho mortgagee. Sikandar has now sued the mortgagee 
for those fields. Tho first Coui*t gave him a decree, holding 
that the partition could not bo interfered wdth, and that a mort- 
Kfl'KG by 2 out of 3 shard's of a shai'e in an undivided estate 
would not entitle the mortgagee to I'etain possession of fields 
which might subsequently bo awai'ded on pai'tition to the 3rd 
sharer who was no party to the mortgage. The Commissioner 
took another view. He thought that tho partition proceedings 
would not bo binding, unless the mortgagee had been a party to 
them, and he thought that tho ari'angement by which the fields 
now in suit were allotted to Sikandar was probably fraudulent, 
tho I'csult of a device on the pai't of 3 brothers to deprive the 
mortgagee of certain gootl and favorite fields. The Commissioner 
was further of opinion that tho partition pixK'oedings were of 
the natui'e of a ti'ansfer peudeuie life, because it so happened 
that they took place just about the time that the mortgagee 
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was obtaining possession of these fields by execution of a decree 
for possession. The Commissioner therefore reversed the decree 
of the first Court, and dismissed the suit. 

The case of Syjnath Lai v. Ramiiden Chowdry and other 
decided by the Privy Council, L. R., I, Indian Appeals, 106 
appears to me to justify us in allowing the present appeal by 
Sikandar to prevail. In the case I have quoted the point in 
issue was whether a mortgage of an undivided share in land 
might be enforced against lands which, under a hatwara or 
revenue partition, had been allotted in lieu of such share, 
and this, point was decided in the affirmative ; but in tlieir 
decision their Lordships of the Privy Council also pointed out 
that it had been settled by decisions that a mortgagee who had 
not perfected his title by foreclosure and the consequential 
decree for possession could neither compel a partition nor be a 
party to partition proceedings. Further, their Lordships pointed 
out that such a mortgagee could not successfully seek to charge 

any other pai cel of the estate in the hands of the former co* 
sharers. 

Applying these principles to the present case, it seems to 
me that Nur Mahi, the mortgagee of Jowaya and W^adhaya, 
cannot resist the claim of Sikandar, who was no party to the 
mortgage to take possession of that part of the estate which has 
been allotted to him, Sikandar, on partition. It may further be 
pointed out that in the suit brought by Nur Mahi against 
Jowaya and Wadhaya for poBsession of the mortgaged share, 
Sikandar was not a party, so that the decree for possession, 
which was obtained against Jowaya and Wadhaya, could not 
have any effect against Sikandar and could not bind him. 
Lastly, in regard to the question of “ fraud,” I do not find that 
any imputation of fraud has been made by Nur Mahi. He 
based his right to hold the land in suit on the ground that he 
had obtained it by decree against the mortgagors Jowaya and 
* AVadhaya. He at first denied that there had been a partition, 
but on the Court pointing out to him that a partition had 
been effected by the R-evenue authorities, he contented himself 
with saying that it was not a right partitioif. Further Nur 
Mahi did not allege fraud in his appeal to the Commissioner, 
Under these circumstances I would reverse the Commissioner's 
decree and restore that of the first Court with costs. 


Judgment of Smyth, J.—Omitted. 
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No. 88 

Before Smyth and Elsmie, JJ. 

ALLAH DIN & OTHERS— (Pltpfs.)— APPELLANTS. 

Versus 

KHUDA BAKHSH & OTHERS— (Depots.)— RESPDTS. 

Case No. 840 of 1881. 


Tenancy Act {XXVIII of 1868), section 36— Succession to occupancy 
rights—Collaterals whose common ancestor has “ occupied ” the land ,— 
The proviso to section 36 of the Tenancy Act does not require that the 
common ancestor of the deceased hereditary tenant and the male collateral 
relatives claiming under the section should have occupied the land as an 
hereditary tenant; it is sufficient if such common ancestor ‘‘occupied** 
the land. 


No. 90. 

Before Barkley aifid Burney, JJ. 

MATTAN AND 2 OTHERS— (Depots.)— APPELLANTS, 

Versus 

LAKHA AND 2 OTHERS—(Pltpfs.)—RESPONDENTS. 

Case No. 1148 of 1882, 

Tenancy Act {XXVIII of 1868), section 36—Succession to occupancy 
riy/its—Ayreemenf.—Plaintiffs, who were second cousins once removed of 
the deceased occupancy tenant, claimed to succeed to his rights of occupancy 
without proof that the holding was acquired by the common ancestor, by 
virtue of an alleged agreement entered in the Administration-paper of the 
village. The proWsions of the clause relied upon were to the effect that 
unless the tenants or their heirs voluntarily surrendered their holdings, 
the proprietors were not at liberty to eject them or their heirs, nor to enhance 
the rent payable by them during the currency of the Settlement, It 
nowhere stated who were to bo regarded as their heirs. 

Held, that no agreement excluding the operation of section 36 of the Ten¬ 
ancy Act could bo inferred from provisions of the above nature. 


No. 92. 

Before Barkley and Burney, JJ, 

CHET RAM—(Plaiotiff)— APPELLANT. 

THE AGENT, S. P. AND D. RAILWAY Co. FOR THE 
AGENT, E. I. RAILWAY Co.—(D ependant)— 

RESPONDENT. 

Case No. 1163 of 1881. 

Railtcay Company, liability of —Suit for damages for wjtsry 
Mjnnicfit— Carriers —IVarchoitscmen —IX of 1872, seehon 1^^- 
to be taken by bailee—Refusal by consignee lo take delivery of port of 
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consignment on arrival—Effect of such refusal on carriej'^s responsibility 
Demurrage. Plaiatifit suei the Raihvay Co. for damages for injury to 
gunny bags consigned to him from Serampur, he having refused to accept 
delivery on the ground that they had been damaged owing to the want 
of proper care on the part of the company. The first Com-t, holding in 
effect that when the damage was sustained the Company had ceased to 
be liable as carriers, and that there.was no want of due care on their 
part, gave the plaintiff a decree only for the surplus realized by the sale 
of the gjods after paying tin Railway Company’s charges including three 
months demurrage. The lower Appellate Court substantially concurred 
in this finding, holding that the liability of the defendants as carriers 
ceased at 10 a. m. on the morning of the 17th June, 24 hours after the 
arrival of the last three bale? of bags, the damage being admitted to 
have taken place on the night of the 17th; and also finding that there 
had been negligence on the plaintiff’s part, as he was aware on the 
morning of the I6th that the greater part of the consignment, 23 out of 
26 bales, had arrived, but made no arrangements to take delivery. In 
second appeal to the Chief Court, it was contended for the plaintiff that 
the Company did not take even ordinary care of the goods, and were 
therefore liable to the plaintiff; that no charge for demurrage was ad¬ 
missible after the goods had been damaged by their neglect; and further, 
that plaintiff was under no obligation to take delivery until the entire 
consignment had arrived. 

Held, that there was no reason to think that the lower Appellate 
Court was wrong in holding that the goods were ready for 24 hours 
before 10 a. m. on the 17th June, and that, a reasonable time having 
then elapsed, the responsibility of the Company as carriers ceased; that 
when that responsibility came to an end, they became responsible as 
warehousemen, their responsibility in that capacity being regulated by 
section 151 of the Contract Act; and that as the finding of the lower 
Appellate Court (which must be accepted as binding in second appeal) 
amounted to a finding that the defendants did in fact take all the care 
that was reasonably practicable under the circumstances, this was sufficient 
to discharge them of their liability under the above section. 

Held further that, there being no rule of law that, when a large 
quantity of goods of the same description are delivered to a carrier, the 
carrier’s responsibility as such must continue until the whole are ready 
for delivery, though the plaintiff was under no obligation to remove the 
23 bales which he knew had arrived on the morning of the 16th, still 
on his failure to do so within reasonable time, the liability of the Company 
as carriers ceased, and their liability as warehoxisemen, and right to charge 
demurrage arose. 

Held, also, that as there was no final refusal Jt>y the plaintifi to 
accept the goods before the expiration of the 3 months for which de¬ 
murrage was charged, in which case probably the Company would have 
ceased to be warehousemen, and have been entitled to sell the goods as 
soon as they could conveniently arrange to do so, there was no ground 
for holding that the Courts below were wrong in law in allowing de- 
jpurrage for three months. 
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No- 94. 

Before Elsmie and Battigan, JJ, 

SETH BANSI LAL RAM RATTAN— (Plaintiff)— 

APPELLANT. 

Vers^is 

THE AGENT, S. P. & D. RAILWAY Co.— (Defendant)— 

RESPONDENT. 

Case No. 1428 of 1881. 

Railway Company—Contract to deliver goods at rate specified in receipt 
note—Refusal by Company to deliver vxithout payment of higher freight than 
that mentioned inreceipt — Mistake—Alternative modes of carriage—Duty of 
Company to ascertain what mode of carriage consignor wishes to adopt — 
Election by consignor—Power of Company to charge for more expensive mode 
of carriage without consignor s consent—Under-charge—Practice of Company, 

—In a suit against a Railway Company to recover the value of certain 
balliSy it was found that the plaintiff’s agent delivered the said ballis at one 
of the defendant Company’s stations, and then received a receipt note where¬ 
in the Company contracted to convey the ballis at a specified rate per 
maund, and that on the arrival of the consignment at the place of destination 
the plaintiff’s agent there tendered the freight entered in the receipt as 
payable wliich the agent of the defendant Company refused to accept. The 
ballis wore afterwards sold by the defendant Company as the plaintiff 
refused to pay a higher rate which was claimed for the carriage in con¬ 
sequence of the ballis having been conveyed in covered trucks. It appeared 
that at the time w’hen the contract was entered into between the parties 
two alternative methods of carriage, involving a different scale of charges, 
prevailed on the defendant's lino with respect to hallisy which in the Goods 
Tariff book wore simply classified as second class goods, though by a 
Company's circular an additional nUe had, before the ballis were delivered 
for carriage, been bro\ight into operation, whereby ballis loaded in covered 
wagons were to bo charged ** at a minimum rate per wagon as for 1G4 
mds. per wagon,” and the ballis having been convoyed by covered wagons 
were said by the Railway Company to have been subject to the charge 
provided for by Uio said rule, which it was alleged was not charged in the 
first instance by mistake, such mistake being liable to rectification before 
delivery of the goods to Iho consignee in accordance with the express terms 
of the receipt-note. Plaintiff however contended that as his agent made 
no application for the conveyance of tlio ballis by covered wagons, and as 
the charge entered in Uxe receipt-note was allowable under the Tariff book, 
Uio defendant's agents were themselves responsible for having employed 
covered wagons, for which plaintiff had not contracted to pay. 

Hcld^ that, assuming that the additional rule above quoted was lawfully 
introduced and published, it was the duty of the Company's agent at the 
receiving station to ascertain by which of the alternative modes of carriage 
the consignor desired the ballis to be conveyed ; as an alternative rate 
implies an option on the part of the consignor, and it must be shown 
that he had an opportunity of exoruising that option before he can be held 
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bound by his election : and if he selected the cheaper mode, to which 
according to the rules of the Company a condition of signing a risk note 
was attached, the goods-clerk or other servant of the Company concerned 
should have caused such a note to be prepared 'and signed before accepting 
e goods for transit ; but as none of the above matters were attended to 
and the ballis were received as falling under class II, and the charge 
entered m the receipt-note was that legally claimable on ballis sent other¬ 
wise than in covered wagons, therefore the Company was nut justified in 
demanding a higher charge than that entered in the receipt-note, because 
Its servants subsequently chose to use covered wagons for its own protec¬ 
tion, nor in subsequently selling the plaintiil’s ballis because he refused to 
comply with that demand. 

With regard to the contention that the practice of the Company at 

the time when the ballis were delivered was to send such articles by 

covered wagons unless instructions to the contrary were given by the 

consignor, held, that there was nothing on the record to show that such a 

practice did exist, or that plaintiff or his agent had any notice of its 
existence. 


No. 97. 

Before Barkley and Burney^ JJ. 

SHUGAN CHAND —(Plaintiff) —APPELLANT. 

Vers^is 

BAKSHA & 2 OTHERS —(Depdts.)— RESPONDENTS. 

Case No. 1477 of 1881. 

Jurisdiction of Small Cause Court—Suits to recover value of moveable 
property attached and sold in execution—Damages—Held, that a suit to 
recover the value of salt attached and sold in execution of decree, on the 
ground that the salt was the property of the plaintiff and not of the 
judgment-debtor, being a suit for damages, is, when the amount claimed is 
under Rs. 500, cognizable in a Small Cause Court. 

Civil Judgment No. 22, Punjab Record, 1880, distinguished. 

Extract from the judgment of Barkley, J.—With refer¬ 
ence to the question whether an appeal lies to this Court, which 
depends upon whether this suit is one of the nature cognizable 
by a Court of Small Causes, we are of opinion that a suit to 
recover the value of salt attached and sold in execution of decree, 
on the ground that the salt was the property of the plaintiff 
and not of the judgment-debtor, is a suit for damages and the 
amount claimed being Rs. 300, such a suit would have lain in a 
Small Cause Court. The case is not similar to that reported as 
No. 22 of Punjab Record for 1880, which was a suit to release 
moveable property from attachment. The decision in that 
case followed that in 10 Sutherland's W. R. 141 while the 
present case more resembles that in 2 Sutherlands R. W, 44. 
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These cases are distinguished and explained in I. Ij, i?., 7 
Calcutta 608. 


No. 103. 

Before Smyth and Battigan, JJ, 

NIHAL CHAND— (Plaintiff)— PETITIONER. 

Vers^is 

LAKHAN & OTHERS— (Defdts.)— RESPONDENTS. 

# 

Case No. 536 of 1882. 

Fraud—Material alteration of document sued upon —Dismissal of suit 
in loto.— In a suit on a balance of account which was proved to have been 
fraudulently altered in a material part by the addition of the words “ with 
interest/* held, that the plaintifl’s claim could not bo allowed to stand for 
even the principal sum admitted by the defendant. 

Petition under section 622 oj" the Civil Procedure Code for 

rermon of the order of the Additional Commissioner^ 

Amhala dated \Sth October 1882. 

Nanak Bakhsh for petitioner. 

The facts of this case sufticiently appear from the judgment 
of the Chief Court, delivered by — 

Rattioan, J.—In the suit to which this application relates, 
it has been found by the Court below, after a remand for 
furtber equiry had been made and complied with, that the 
Iwxlanco on which the suit was founded had been altered in a 
material part by the addition of the words mai siw?, or with 
interest,” and upon this finding the Court below has dismissed 
the suit. 

The plaintiff now applies to this Court on the revision side, 
on the ground (l) that there was no legal evidence of the 
alteration of the account in the manner alleged ; and (2) that 
even if the alteration had been made, the plaintiff was still 
entitled to recover the princiiml portion of the debt, which was 
not disputed. 

Wo are of opinion, however, that there was sufticifint legal 
evidence before the lower Court to justify its finding that the 
balance had been tam]x>i'od with. That Court had before it 
certain admitted writings of the defendant, and it was quite 
competent for it to compai'o those writings with the disputed 
document under section 73 of the EWdence Act, and to draw 
such conclusions fi'om the comparison thus made, coupled with 
the defendant’s denial, and the general apj>oarance of the disputed 
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document which showed that the words mai sud had apparently 
been added afterwards, as it thought right and proper. 

Then as to the second ground, we also agree with the 

Court below that as the account on which the plaintiff based 

his claim had been proved to have been fraudulently altered 

in material part, the plaintiff’s claim could not be allowed to 

stand for even the principal sum admitted by the defendant. 

The case reported in /. L. R., VII Cal. 616, and another in 

I. L. R., IV Allah. 62, are distinct authorities in support of this 
view. 

We must accordingly reject this application. The respon¬ 
dents have incurred no costs in this Court. 


No 105. 

Before Smyth and Elnmie, JJ. 

GOBIND RAM— (Plaintiff) —PETITIONER. 

Versus 

KIRPA SINGH— (Defendant) —RESPONDENT. 

Case No. 423 of 1882. 

Opium Act (/ of 1878) —Former of monoj^Uj of sale of drugs appointing 
agent to sell drugs for him—Validity of agreement made with such agent— 
License.—An agreement made by the plaintilT, who was the farmer of the 
-monopoly of the sale of drugs, with the defendant as his servant or agent, 
under which the latter was to sell drugs for the former at a particular shop,' 
and be remunerated by a percentage on the proceeds of the sale, the shop 
still remaining the shop of the former, who supplied the drugs to his agent 
for sale there, held, not to be illegal under Act I of 1878 or the rules framed 
thereimder as imder the above circumstances the defendant required no 
license from the plaintiff authorizing him to sell the drugs, and he could 
legally receive, and retain possession of, and sell the drugs without such 
license, his possession and his acts being those of his master or principal. 

Civil Judgment No. 114, Punjab Record, 1881, distinguished. \ 


No. 106. 

Before Smyth and Rattigan, JJ. 

DURGA— (Defendant) —PETITIONER. 

Versus 

BHONATU & OTHERS— (Pltffs.) —RESPONDENTS. 

Case No. 556 of 1882. 

Limitation Act (XV of 1877), section 28, and schedule JI, article 131— 
Abstention for years from right to graze—Extinction of right—Demand 
and refusal —Defendants, who had established by suit their right to graze 
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their flocks in cei'tain woods, after exercising such right for several years, 
abstained from doing so for 12 years. 

Ileld^ that the mere fact of such abstention was not sufficient to war¬ 
rant the inference that the defendants had abandoned their right of grazing: 
nor was mere non-user for 12 years sufficient to extinguish their ri^t; 
though if the defendants had claimed to exercise the right and been refused, 
then limitation would have begun to run against them, and under section 
28, and article 131, schedule 11 of the Limitation Act, their right would 
have been extinguished on the expiration of 12 years from the date of 
such refusal. 


No. 108. 

Before Smyth and Itaitigan, JJ, 

Mr. J. H. KEOUGH—plaintiff. 

THE PRESIDENT, MUNICIPAL COMMITTEE, LAHORE 

—DEFENDANT. 

Ctvso No. 2 of 1883. 

Negligence—Employer and Contractor—'Responsibility of employer for 
negligence of contractor--Municipal Committee, —The Municipal Committee 
of I>ahoi*o, having resolved to repair a certain public road within the limits 
of the Municipality, employed a contractor to perform the work. Though, 
in order to avoid danger to persons driving along the road at ni^t, it 
was necessary that the road sTiould be lighted, the contractor no^igently 
omitted to light, the road at night while under repair, and inconsequence 
of Ins omission the plaintifT, while driving along the road, sustained damage. 

Held, that the Municipal Committee was liable for the negligence of 
the contractor, and was bound to make good to the plaintiff the damage 

ho had sustained. 


No. 112. 

Bcfoi^c Smyth and Elsnxie, JJ. 

SHERU— (Plaintiff)— PETITIONER 

PercMts 

CHARTA AND OTHERS— (Dkfdts.) —RESPONDENTS. 

Qvso No. 542 of 1882. 

Landlord and Tenant—Hereditary tenant's right to trees growing on his 
land—Burden of proo/.—It cannot bo affirmed that as a general rule trees 
gi'owing on land occupied by a hereditary tenant belong absolutely to the 
tenant: pnmo facie, the rule is the other way, rtr,, that the trees belong 
to the person who is the proprietor of the land on which the trees grew, 
and the burden of proving limt the trees belong to the tenant, or that 
the tenant has an interest in the trees, rests on the tenant. 

Civil Judgment No. 61. Punjab Record, 1881, citod» 
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No. 113. 

Before Barkley and Burney, JJ, 

ILAHIA AND OTHERS— (Defendants) —APPELLANTS. 

Versus 

ILAHI BAKSH AND OTHERS— (Pltffs.)— 

RESPONDENTS. 

Case No. 2071 of 1880. 

Custom, Gift PanxvdT Rajputs of Dasuah tahsil, Uoshiarpur district 
—Gift by childless proprietor— Validity of gift—Right of collaterals six 
degrees removed from the common ancestor to contest alienation. —In a suit 
by Panwar Rajputs of the DasualwaAsi/of the Uoshiarpur district to con¬ 
test a gift by a childless proprietor to their cousins, in wliich the plaintiffs, 
the donor, and the donees were all six degrees removed from the common 
ancestor, found that by custom the gift was valid, it not being shown 
that the custom of Panwar Rajputs differed from that of the Narus as 
regards the validity of such gifts. 

Semble, that among Panwar Rajputs collaterals, as distantly related as 
the plaintiffs in the above case, are not entitled by custom to object to an 
alienation of the above nature. 

Barkley, J .—The finding of the Extra Assistant Commis¬ 
sioner, Sirdar Alamgir, on the issues referred, is as follows :— 

l6*^,—that among the principal Rajput tribes in the 
neighbourhood (Bhatti, Mouj, Chauhan and Panwar) 
there is no custom permitting gifts by childless 
male proprietors ; 

2nd ,—that when such gifts are made, collaterals up to the 
10th or even the 20th degree can object; 

3rc?,—that the entry in the Administration paper correctly 
describes the existing custom as regards the power 
to dispose of property by sale or mortgage. 

The Commissioner, in returning the case, states that after 

carefully considering the evidence and the cases referred to, he 

is unable to concur in these findings, and he refers to decided 

*» 

cases, chiefly among Naru Rajputs, as showing that the j)ower 
to alienate exists ; and that, when the gifts arc open to be con¬ 
tested by relatives, as in the case of gifts to persons related 
through females, relatives so remote as the 6 th degree from the 
common ancestor are not entitled to object. 

For the respondents this finding by the Commissioner is 
objected to as not resting on sufficient grounds ; and it is fur¬ 
ther urged that the gift is merely conditional, and was not 
followed by possession. 
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The ]jlea that the gift was not followed by possession was 
not raised in the Courts below, though if this were the case, the 
plaintiffs can scarcely have been ignorant of the fact, and should 
have pleaded that the gift remained incomplete. On reference 
to the deed, it appears that the gift is absolute, though the 
donor stipulated that the donees should maintain him, and that 
if they failed to do so, he might sue them for his maintenance. 
The gift was therefore what is known in Muhammadan Law as 
a hiba-hil-iivazy or a gift for a consideration. 

With reference to the custom, it is to be observed that the 
issue referred related to the powers of male proprietors generally, 
and not merely to the powers of childless male proprietors, 
no distinction being drawn in the Administration paper between 
the powers of childless male proprietors and those of other male 
proprietors. The question also was whether any custom 
restricting their powers, which, in the absence of custom, would 
be regulated by Muhammadan Law, was proved, not whether 
there was any custom conferring upon them a power which, but 
for the custom, they would not have possessed. The return of 
the first Court on the first issue, therefore, is not a finding on 
the iiuestion referred to it for enquiry. 

But wo have heard the ovidoneo and agree with the Com¬ 
missioner that it does not show that the custom of Panwar, 
Bhatti, Mouj and Chauhan Bajput-s differs from that of Nam 
Bajputs, who are an important tribe in the Hoshiarpur district. 
It appears that there arc villages belonging to Ntu-u Rajputs in 
the neighbourhood of Panwar, the village of the parties. Whe¬ 
ther intermarriages take place between Narus and Panwars 
apptars uncertain, the evidence on this point being conflicting, 
but not only the defendants’ witnesses but several of the plain¬ 
tiffs’ witnesses, sUto that the custom tvs regaixls the power of 
gift is not different among Narus fi'om what it is in other 
Bajput tribes. Some say that no gift can hvko place, while others 
say that childless proprictox's cannot make a gift, but no instances 
have been given where a gift has been set aside, except one 
where a widow, Imam Bibi, was the donor, and which is there¬ 
fore not in point, and another decided by the Deputy Commis¬ 
sioner on 27th hlareh 1879, on apjK'al from the decision 
of an Assistant Commissioner fi'oin the village of Ghomwalla in 
the Dasuah inh.cif. In that case the pmvious decisions in 
favour of the i>ower of gift do not apixMvr to have been 
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brought to the Deputy Commissioner’s notice, and one case 
mentioned by the witnesses he stated that he had been unable 
to refer to before pronouncing his decision. 

Several instances of gifts were mentioned by the defen¬ 
dants’ witnesses, of which one was a gift of 14 villages 
by Sadullah Khan, Naru, to Wazir Khan, Bhatti. This 
appears to have taken place long ago, and its memory to have 
been preserved by tradition. Ali Muhammad, plaintiff, admit¬ 
ted that there was understood to have been such a gift, but 
said that there were no relatives in the male line of the 
donor. Another was a gift by Karim Bakhsh, Naru, to Amir. 
Samma, one of the defendants’ witnesses, a relation of the donor, 
deposed that he sued unsuccessfully to have this set aside. 
The file does not appear to have been referred to, but Saiuma’s 
evidence has not been in any way discredited. Other instances 
apparently amongst Bhattis and Chauhans, were mentioned, 
but have not been enquired into. 

In the present case the plaintiffs, the donor, and the 
donees are all in the 6th generation from the common 
ancestor, counting the common ancestor as the first generation. 
Tlie donees are therefore related to the donor in the male line, 
and the gift is of property which would have been inherited by 
both parties, with others, who have not sued, had no gift been 
made. On the authority of the cases i*eported in the Punjab 
Record as Civil Judgment No. 84 of 1879, and Civil Judgment 
No. 102 of 1880, we are of opinion that such a gift, if made by a 
Naru proprietor, would be valid, and as it is not shown that 
the custom of the Pan war Rajputs differs from that of the 
Narus, the same rule must apply to them. We are referred 
indeed to a case from the Firozpur district, apparently amongst 
Panwar Rajputs, reported as No. 101 of Pu'iijah Record for 
1881, as against the custom, but it is not shown that there 
has been any recent intercourse between the village of the parties 
and the members of the same tribe in the Firozpur district, 
and that, moreover, was the case of a gift to a member of a 
different family from that of the donor. 

As regards the 2nd issue, the ijlaintiffs’ witnesses expressed 
very different opinions as to within what degrees relatives could 
object, some restricting the right to relatives not more than 5 
or 6 generations removed, while others were disposed to extend 
it to the 10th, 15th or 20th generation, thus pi-actically making 
it unrestricted. But the case cited by the Commissioner 
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recently decided by the Additional Commissioner, Khwaja v. 
Sarfi-az Khaiiy decided 18th April 1881, is an authority against 
the poAver of relatives 6 generations removed, to contest an 
alienation in favour of sisters* sons. 


On the third issue referred, little if any evidence has been 
taken, and as it is not necessary for the disposal of the present 
case to decide it, we prefer to express no opinion on the point. 

We therefore accept the appeal, set aside the decrees of the 
Courts below, and dismiss the plaintiffs* claim. The defendants' 
costs in all Courts are decreed against the plaintifis. 


No. 115. 

Before Smyth, EUsmie and Rattigan, JJ, 
HAMDIAL AND 12 OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

BUDHA AND 6 OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 1055 of 1881, 


Specific Relief Act (/ of 1877). section 42 —Declaratory decree — 
Suit by Chumars to have their share in certain village perquisites declared 
—** Right as to aJiy property"—Right to maintain suif,—In a suit the 
parties to which Avero Chumars of one of the panas of a village in the 
Rohtak district, the object of the plaintiffs was to have it declared that 
they wore entitled to a |rds share in the skins of all animals dying 
in their pana, according to the rules of inheritance, the said plaintiffs 
alleging in jtheir plaint tliat the defendants had during the last year 
appropriated more ,of the profits than tliey wore entitled to, and hence the 
present suit to have a declaration of their rights for the future. 

Held, per £ls.mib and Uattig.vn, JJ. vSmyth, J. dissenting), that the 
suit was not legally maintainable imder the provisions of section 42 of 
the Specific Relief Act. 

Per Rattiq.an, J. —Because the right claimed was not such a right 
to property as would entitle tlio plaintiffs to a declaration within the 
terms of the section, Avliich coutoinplates a right to properly which is in 
t\ssc. though the right itself may bo deforroil, as that of a reversioner, 
and not a right to property in posse, or which is non-existent at the 
time the right is asserted, and Avhich may or maj* never come into 
existence. 


Per Elsmib, J,—Because what the plaintiffs were really suing for 
was a declaration that Uicy, as against the defendants, were entitled to 
perform Jnls of certnin village services, and to receive fees, whether 
in the form of skins or otherwise, in that proportion, and could not there¬ 
fore be said to be suing to establish a right as to miy property. 


Held, per S.myth, d.—That Uie suit was maintainable, as the words 
ight as to any paipovty '* in section 42 of the Spocilic Relief Act, do 
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not necessarily refer only to property actually in existence, but may also 
refer to property which accrues or is acquired in the future. 

No. 116. 

Before Barkley and Barney^ JJ. 

KHAN MUHAMMAD —(Plaintiff)— APPELLANT. 

Versus 

MORAD BAKHSH —(Defendant)— RESPONDENT. 

Case No. 1608 of 1881. 

Damages^ suit for—Plaintiff failing in suit for land because defendant 
had made over the title-deed to the original donors—Wrongful act—Measure 
of damages. —Plaintifi sued the defendant for damages on the ground that 
he had failed in a previous suit to obtain possession of certain land, 
because the said defendant had kept back the deed of gift on which plaintiff 
based his title and had' made it over to the original donors. Plaintiff 
had brought the previous case against the donors of the land, and the 
Court had dismissed the claim, because the deed was not forthcoming. 

litldf that the defendant by making over plaintiff's instrument of 
title to a thiid party, whose interest was clearly adverse to plaintiff, 
had couimiUed a wrongful act, and was liable for damages: that there 
was no necessity for proving that the possession of the document origin¬ 
ated in a crime, or to enquire how the defendant got possession, the 
question being whether, after he had got possession of the deed, he 
could justify his making over the said deed to a party whose interest was 
adverse to plaintiff, in which he had entirely failed. 

Heldf further, that plaintiff was entitled to recover the full value of 
the estate by way of damages. 

Further appeal from the order of the Additional Commissioner^ 

Jollandhar^ dated 2^th April 1881, 

Lai Chand for appellant. 

Ram Narain for respondent. 

The facts of this case sufficiently appear from the judgment 
of the Chief Cotgrt, delivered by— 

Burney, J.—Plaintiff sued for Rs. 200 damages in that 
he had failed in a previous suit to obtain a decree for 4 
bighas 2 biswas of land, because Morad Khan, defendant, 
had kept back the deed of gift on which plaintiff based his 
title, and had made it over to the original donors. Plain¬ 
tiff had brought the previous case against the donors of the 
land, and the Court had dismissed the claim because the deed 
was not forthcoming. 

Morad Khan has pleaded in this case that Jhande Khan 
who was the plaintiff’s father and his (Morad Khan’s) brother.* 
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in-law, had, in consideration of Morad Khan’s having taken 

care of Jhande Khan, made over to him the deed of gift, 

which had been executed in Jhande Khan’s favour by the 

owners of the land, who had been sued in the previous case, 

and that after Jhande Khan’s death he (Morad Khan) had 

returned the deed to the donors. Morad Khan assigned two 

reasons for returning the deed to the donors, first because 

it was on an insufficient stamp and worthless ; and secondly, 

because he was angry with the plaintiff for having prosecuted 
him criminally. 

The Extra Assistant Commissioner found that Morad had 
returned the deed to the donors to do the plaintiff an injury, 
the plaintiff was entitled to the full damages claimed, but ** as 
the Court was not prepared to award the whole Rs, 200 
claimed at Rs, 50 per bigha, the Court therefore decreed 
** Rs. 100 damages.” 

The Additional Commissionei*, on appeal, hold that the 
plaintiff had not proved a wrongful conversion, and ** if that 
bo got over, ho had not proved that any damages actually 
occurred from the defendant’s wrongful act.” 

The Additional Commissioner therefore dismissed the claim 
of plaintiff, who appeals, urging that, by defendant’s own 
admission, ho has deprived plaintiff of the land which is worth 
Rs. 200, that there was no proof that the deed had been 
mortgaged to defendant as alleged by him, or, even if the 
deed had been mortgaged, he had no right to hand it over 
to the donors, and that registration of the alleged deed was 
not required. 

Now it is iwrfectly clearly proved by the defendant’s 
own admission in this case, and in the pravious case in which 
plaintiff sued the original owner, that Jhande Khan was in 
possession of the 4 bightvs 2 biswivs of land by virtue of 
a deed of gift from the owners, that after Jhande Khan’s 
death the deed wits made over by Moiwi Khan to the 
donors, either for Rs. 42 as ho stated in the previous case, 
or as ho said in this case, cither because it was insufficiently 

stamped and wovthloss, or because he wished to revenge him¬ 
self on plaintiff. 

There can also bo no doubt fram the proceedings in the 
previous case that the plaintiff' lost his suit mainly because 
he could not produce the deeds. 
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Under these circumstances it must certainly be held that 
Morad Khan by making over plaintiffs instrument of title 
to a third party, whose interest was clearly adverse to plain¬ 
tiff, has committed a wrongful act, and is liable for damages. 
There was no necessity for proving, as apparently held by 
the Additional Commissioner, that the possession of the docu¬ 
ment originated in a crime. There is no necessity to enquire 
how Morad Khan got possession. The question was whether, 
after Morad Khan had got possession of the deed, he could 
possibly justify his making over plaintiff’s title-deed to a party 
whose interest was adverse to plaintiff, and in this he has 
utterly failed. 

There is no proof at all that the stamx^ on the deed 
was insufficient, or that the deed was unregistered, or that 
it was in any way inadmissible as evidence, as defendant 
urged ill his appeal to the Additional Commissioner. As the 
defendant by his own act has put it out of the power of 
the plaintiff to produce the deed, which is admitted to have 
been a deed of gift under which plaintiff’s father held the 
land, it must be presumed to have been a valid document, 
and in calculating the damages the same presumption will 
arise. This principle, with regard to the amount of damages 
is laid down in Mayne’s Treatise on Damages, second edition, 
page 294, where it is stated that “In trover for title deeds 
the jury gi^e the full value of the estate to which they 
belong by way of damages.” Again at page 308,—“in 
detinue for charters which have been burnt, the plaintiff shall 

recover the whole value of the land. 

The principle was affirmed in the leading case of Armory 

V. Delamirie, 1 Smith’s L. C. 6th edition, 315, in which 
the Court adopted the presumption which was most favorable 
to the plaintiff, when no satisfactory evidence was forthcom¬ 
ing as to the value of the ai-ticle, owing to defendants refusing 

to produce it. ^ 

In this case the defendant admits the land is worth 

about Ks. 200, which was apparently the value assessed on 
it by the Extra Assistant Commissioner. Wo therefore 
accept the appeal, and reversing the order of the lower 
Courts, we decree for plaintiff Rs. 200 damages with costs 
in proportion in the Extra Assistant Commissioner’s Court 
and in this Court, and costs on Rs. 100 in the Additional 

Commissioner’s Court. _ 
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No. 119. 

Before Elsmie and Rattigan, JJ. 

MUHAMMAD— (Defendant) —APPELLANT. 

Versus 

JAHAN KHAN AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1127 of 1882. 

Custom, Alienation—Muhammadan Jats of tahsil Gujar Khan, Rawalr 
pindi—Widoic alienating in favour of her husband's sister's son—Right 
of collaterals in tenth degree to contest such alienation.—Foxmd, that 
there is no well-established custom prevailing among Muhammadan Jats 
of the Gujar Khan tahsil in the Rawalpindi district, whereby male col¬ 
laterals so distantly- related as the tenth degree are permitted to contest 
an alienation by a widow in favour of her deceased husband’s sister’s son. 

No. 121. 

Before Barldey & Burney, JJ. 

SANGAT SINGH & OTHERS— (Defendants)— APPELLANTS. 

Versus 

PANJAB SINGH OTHERS— (Plaintiffs)— RESPDTS. 

Case No. 1730 of 1881. 

Tenancy Act (XXVllI of 1868), sections 2,36—Succession to occupancy 
rights—Agreement —Precision in administration-paper of first settlement 
not repeated in subsequent settlement—Effect of such omission—Intention 
—Rescission.—In a suit relating to the succession to «a occupancy 
tenant in which it was found that the common ancestor of the deceased 
tenant and the defendants never cultivated the land, so that, so far as 
the provisions of section 36 of the Tenancy Act were applicable, the defendants 
would not bo entitled to succeed, the defendants relied upon a proviaioii 
in the Administration paper of the first Regular Settlement, as entitling 
them as nephews of the deceased to succeed to the tenancy. The lower 
Appellate Ck)iu*t, on the ground that no similar provision appeared in 
the record of the subsequent Settlement, which it was admitted was made 
before the passing either of the Tenancy Act or of the Land Revenue 
Act, held that the agreement relied on had been rescinded. 

Ileldt that the question whether an agreement in an administration 
paper would operate for the term of Settlement only is one of intention 
and if anything in an Administration paper appeared to be intended to 
remain in force beyond the Settlement for which it was made, it would ^ 
continue to operate as an agreement after a new Settlement had taken 
place, unless it was set aside by anything done at that Settlement; there 
being nothing in the law to make an entry in the Settlement Record 
operating as an agreement under section 2 of the Tenancy Act irrevocable. 

Case remanded for the lower Court to determine (1) whether the 
provision in the AdminisUation paper of the first Regular Settlement was 
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intended to operate beyond the duration of the Settlement, and (2) whether 
if 80 , it was rescinded or cancelled by anything amounting to an agree¬ 
ment between landlord and tenant done when the second Settlement 
was effected. 


No. 124. 

Before Elsmie, Raitigan & Barkley, JJ, 

AZIM— (Defendant) —APPELLANT. 

Versus 

MAHMUD— (Plaintiff)—RESPONDENT. 

Case No. 435 of 1881. 

Limitation Act (JCV of 1877), Sch. II, arts. 134, 148— Redemption 
of mortgage—Party not really interested in equity of redemption redeem¬ 
ing from mortgagee in possessiort—Subsequent possession by such person for 
more than 12 yea'is—Adverse possession—Right of party so redeeming to 
defeat suit for redemption by representative of mortgagor' by plea of 12 years' 
adverse possession. —The facts found by the lower Coui ts, and accepted in 
second appeal by the Chief Court, with regard to the plot of land which 
was the subject of the appeal, were that the land was part of the estate 
of one I. B. when he died about 30 years ago: that it was then or shortly 
afterwards by his widow, mortgaged to one L. for Rs. 20: that it was 
redeemed more than 12 years ago by the defendant and that the plaintiH 
was I. B.'s heir, and entitled as such to redeem unless he was barred 
by the law of limitation. The defendant appellant relied on art. 134 of the 
2nd schedule of the Limitation Act in support of his plea that plaintiff’s 

suit was barred. 

Held, per Rattigan and Barkley, JJ. (Elsmib, J. dissenting), that as 
the defendant knew that the land had been mortgaged by I. B. or his 
widow, and obtained possession by redeeming the mortgage, he was in 
the same position as an assignee of the mortgage, and was not a “ pur- 
“ chaser for valuable consideration within the meaning of art 134 of the 
2nd sch. of the Limitation Act, and could not take advantage of the pro¬ 
visions of that article to abridge the period within which the plaintiff 
as the legal representative of the original mortgagor was entitled to 
claim redemption under art. 148 ; and, further, that it was immaterial 
whether or no the defendant at the time of redeeming the mortgage 
claimed to be himself the owner of the property. 

Per Elsmie, J.—That the position taken by the defendant being 
that he claimed and took the land in his own right, and not as heir of 
the original mortgagor, that is took it by assertion of a right adverse 
to the heir of the original mortgagor, paying off a charge which had 
been created by the life-tenant ; and as, if he did so, whatever defects 
there might have been in his title originally would have been cured by 
long adverse possession, the case should be remanded for re-decision 
after a finding as to whether defendant took possession of the land as 
heir of I. B. or in his own right as heir of the original owner. 
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No. 131. 

Before Barkley and Burney, JJ, 

FATTEH SINGH & OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MIAN SINGH & OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 1774 of 1882. 

Registration Act (III o/'1877), sections 17^49—Admiss»bi/if 7 / in evidence 
of unregistered deed~~Acknowledgment—Promise to pay—Proof of liability 
under unregistered deed by acknowledgment in subsequent deed—Evidence 
Act (I of 1872), section dl—Admission by defendants rendering question of 
admissibility of deed unnecessary—Civil Procedure Code, section Amend¬ 
ment of plaint, —Plaintiffs sued for possession of a house alleged to have been 
mortgaged to them for Rs. G90 by two deeds, one for Rs. COO. and the other 
for Rs. 99, both of which wore unregistered. Subsequently they put in an 
amended plaint stating that, as they wore out of possession, they had sued 
to got possession, but. in case this could not bo given, they asked for 
a decree for the money. Two of the defendants in their written plea 
admitted that the Rs. GOO mentioned in tho first bond had been borrowed ; 
but tho other two defendants put in no plea, and wore not asked whether 
they admitted or denied the plaintiffs’ allegation. It appeared that the 
mortgage-deed for Rs. COO contained no acknowled gment of a previously 
c.xisting debt, nor any promise to pay tho money, and there was therefore 
notliing in it wliich could bo admitted as evidence ; but it was contended 
that the debt for Rs. GOO might be proved by an acknowledgment contained 
in tho bond for Rs. 99. 

Held, tliat as the terms of the mortgage wore reduced to writing, they 
could not be proved apart from the mortgage deed itself, under the pro¬ 
visions of section 91 of tho Evidence Act, and as it was not alleged that there 
was any debt apart from tho mortgage transaction, if the debt of Rs. 600 
wore denied by tho defendants it would bo out of the power of the plaintiffs to 
prove it, the mortgage being tinrogistered. 

But held, further, that if all tlie defendants admitted that the Rs. COO 
had been borrowed, no issue woidd arise ns to this fact, nor would it bo 
necessary for the plaintiffs to produce any evidence of it, and no question 
as to tho admissibility of the mortgage deed for Rs. COO in evidence tvould 
arise. 

Held also, that section 53 of tlio Civil Procedure Code was no bar to the 
amendment of tho plaint as stated above, as an amendment of a plaint for the 
purpose of asking for another remedy originally omitted is not a conversiem of 
tho suit into one of an inconsistent character. 

Case remanded that, after examination of the parties, proper issues 
might bo framed, and tho suit decided according to the result of the deter¬ 
mination of tho issues. 
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Second a/ppeal from the order of the Commissioner, Rawalpindi 

Division, dated \ Qth May 1882. 

Morton for appellants. 

The facts of this case appear from the judgment of the Chief 
Court, delivered by— 

Barkley, J. — The plaintiffs in this case on 5th April 1881 
sued for possession of a house which they alleged to have been 
mortgaged to them for Rs. 699 by two deeds, one dated 14th 
April 1880,' for Rs. 600, executed by Mussammat Jai Devi, and 
the other, dated 6th July 1880, for Rs. 99, executed by Mian 
Singh, Jatta Singh, and Sant Singh, defendants. They alleged 
that they had been put in possession, but had been afterwards 
dispossessed by the defendants, but on 12th May 1881 they put 
in an amended plaint stating that as they were out of possession, 
they had sued to get possession, but in case this could not be 
given they asked for a decree for the money. 

The defendants’ answer was taken after the amended plaint 
was filed. Two of the defendants put in a written plea, but the 
other two, Jatta Singh and Mian Singh, put in no plea, and were 
not asked whether they admitted or denied the plaintiffs’ allega¬ 
tion. Two Mukhtars who appeared for them, and whom the 
Court appears to have treated as if they were entitled to plead, 
were allowed to take objection to the deeds on which the plaint- 
tiffs relied, on the ground that these were unregistered. The 
Court then, without framing any issue, proceeded to decide that 
both deeds were to be regarded as forming part of the same 
transaction, that they were inadmissible as evidence of the mort¬ 
gage, being unregistered, and that it was impossible to separate 
the debt for the money from the rest of the transaction. It there¬ 
fore dismissed the suit. 

The plaintiffs appealed to the Commissioner for the amount 
of the mortgage debt, pointing out that the bond for Rs. 99 did 
not require registration and contained an admission of the pre¬ 
vious debt of Rs. 600, and urging that the personal liability for 
the debt could be enforced, and that two of the defendants had 
confessed judgment. The Commissioner held that the original 
mortgage for Rs. 600 did not purport to create any personal 
liabiUty, and contained no admission of a previous debt, and 
as it could not be admitted in proof of the transaction affecting 
the immovable property, it was therefore not evidence for any 
purpose. As the second bond, though it referred to the Rs, 600 
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as previously taken, was only a bond for Rs. 99, and not a new 
contract in which the first merpied, he held that it did not require 
registration. But he allowed an objection taken on behalf 
of Jatta Singh and Mian Singh that, under section 53 of the 
Civil Procedure Code, the plaint should not have been allowed 
to be amended, as the amendment converted the suit into one of 
another and inconsistent character, and that that section does 
not provide for conditional amendments. He therefore held 
that the plaintiffs could not recover on the bond for Rs. 99. 
With reference to the other defendants, he found that they had 
not admitted their indebtedness, and that the admissions con¬ 
tained in their plea could not therefore be regarded as a confession 
of judgment. He therefore dismissed the appeal. 

In second appeal it is urged that the mortgage deed is 
admissible in evidence as an acknowledgment of debt, that the 
acknowledgment in the bond for Rs. 99 is also receivable as 
evidence, and that plaintiffs were entitled to a money decree. 

In the argument it is admitted that the mortgage deed for 
Rs. 600 contains no acknowledgment of a previously existing debt, 
nor any promise to pay the money. There is therefore nothing 
in it which could bo admitted as evidence. It is contended, 
however, that the debt for Rs. GOO may bo proved by the acknow¬ 
ledgment contained in the bond for Rs. 99. But as the terms 
of the mortgage wore reduced to writing, they cannot bo proved 
apart from the mortgage deed itself, under the provisions of 
section 91 of the Indian Evidence Act, and it is not alleged that 
there was any debt apart from the mortgage ti'ansaction. If 
therefore the debt of Rs. 600 were denied by the defendants, it 
would be out of the i>owcr of the plaintiffs to prove it, the mort¬ 
gage being unregistered. 

But while two of the defendants admitted that Mussammat 
Jai Devi Imd l)orrwed Rs. 600, the other two were not questioned 
with reference to the plaintiffs’ allegations. In case they 
admitted this fact, no issue would arise as to whether Mussam¬ 
mat Jai Devi had ineuri'cd a debt of Rs. 600, and it would there¬ 
for not have been necessai'y for the plaintiffs to produce any 
evidence of this fact. Unless it became necessary for the plain¬ 
tiffs to prove this, no question as to the admissibility of the mort¬ 
gage deotl for Rs. 600 in evidence would arise. The defendants 
might of course have other answei's to the plaintiffs* claim to 
make them or any pioperty in their liands liable for Mussammat 
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Jai Devi’s debt, and it would be necessary for the Court, after 
examining the paities, to frame issues in regard to the matters 
in dispute between them. It was wrong to allow the question 
of the admissibility of the plaintiffs’ evidence to be gone into 
before it was ascertauied that, in order to maintain their suit, it 
would be necessary for them to put in that evidence. We 
observe that ^Sant Singh also was not examined as to his having 
executed the bond for Rs. 99 which he refers to in his written 
answer as given by Jatta Singh and Mian Singh. Mussammat 
Mulla De^•i does not appear to have been a pai*ty to tliat bond. 
The Coui't appears to have overlooked the provisions of sections 
117 to 120 and 1-16 of the Civi Procedure Code as to the exami¬ 
nation of ]>arties. 

The next question is, whether the Commissioner is right in 
holding that section 53 of the Civil Procedure Code was a bar 
to the amendment of the plaint, and that therefore the plaintiffs 
could not obtain a money decree. We think it is clear that the 
alteration of the plaint did not convert the suit into one of 
another and inconsistent chaiacter. The 3rd clause of section 

43 provides that a person entitled to more than one remedy in 

respect of the same cause of action may sue for all or any of his 

remedies, while if he omits to do so, without leave obtained, he 

cannot afterwards sue for the remedy so omitted. Under section 

* 

44 (c) a mortgagee may claim to enforce any of his remedies 
under the mortgage in a suit on the mortgage to recover immov¬ 
able property. To amend the plaint for the puri)ose of asking for 
another remedy originally omitted is not to convert the suit into 
one of an inconsistent character. The Coui't of first instance 
was therefore right in permitting the amendment of the plaint, 
for the purpose of adding a claim to recover the mortgage debt, 
and though in his appeals to the Commissioner and to this 
Court, the lAaintiffs do not insist on their claim to possession, they 
are entitled to a decision whether the defendants, or any of them, 
or any property in their hands, is liable for the satisfaction of 
that debt. 

We therefore accept the appeal, set aside the deciees of both 
the Courts below, and remand the case to the Judicial Assistant’s 
Court, in order that, after examining the parties, he may frame 
proper issues, and decide the suit according to the result of his 
determination of those issues. 

The costs of the parties in this Court (except Court-fees paid 
on the appeal which will be refunded) and in the Commissioners 



546 


Nos. 133 & 134, l^UNJAB RECORD, ISES. 


Court, will be disposed of by the Judicial Assistant's 
decree. 


No. 133 

Before Barldey aiul Bnrncyy JJ. 

RULDU ct 5 OTHERS— (Pltfks.)— APPELLANTS. 

Versus 

IVIUSSAMMAT HYAT BIBI—(Defdt.)— RESPONDENT. 

Case No. 1769 of 1881. 

CuAom^ I nil-1 itaucc— Khana-damad—Right of daughter to succeed irherc 
.she and her husbawl iccre not actually marrietl till after her father's deaths 
Intention of deceased.—In a suit by the nophews of one F. B., deceased, to 
recover his land from his daughter, the defendant, the latter pleaded that 
her father, the said F. B., had brought her husband, B , from another district 
and married him to her, and kept him in his house as a resident son-in- 
law. It appeared that, though there was an express intention on the part of 
F. B. to make B his son-in-law, in furtherance of which he had brought 
B. to live with him, the marriage was not actually cfTectcd in the lifetime of 
F, B. on account of the youth of the parties, but by his widow after his 
decease. 

Held, that as the intention of F. B. to make B. his son-in-law was 
proved, the non-performance of the marriage in F. B.*s lifetime was no 
bar to the defendant’s succession. 


No. 134. 

Before Siiniih and El^mie, JJ. 

ha:m chand—(Plaintikk)—appellant. 

GAYAN CHAND iV' ANOTHER—(Defdi's.)—RESPD1'S 

Case No. 1750 of 1882. 


Limitation Act {XV of 1877), schedule f/, articles 1)3, 135—Siti/ for 
possession of property mortgaged—Specific per/or mo »ce. —Plaintiff sued in 
1881 to obtain possession of certain land mortgaged to him in 1876 by a 
registered deoil, by the terms of which he was to hold possession of and 
cultivate the laud, luiying the Goveruinent I'eveuue. It was recited in the 
deed that possession had boon given to the mortgagee from the date of the 
deed, but in point of fact possession was not given. The lower Appel¬ 
late Court hold that the suit was barred by limitaliou on the groimd that 
it was one for spocilic performiuice of a contract of mortgage, and more 
than three years hail elapsed since Uie date of execution of the deoil. 


Held, that the suit was not Uwred ; that it was not a suit brought 
by the plaintiff to compel the owner of the land to convey a right of pos¬ 
session, ss that had already been done, but to obtain possession of the 
land the right to which was conveyed by the deed of 1876, luid the period 
of limitation for such a suit was twelve years fixuu the dale of execution 
of the deed under article 135, schedule II, Act XV of 1877. 
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No. 135. 

Before Barkley and Burney, JJ. 

SAWANT INIAL ife ANOTHER— (Disfdts.)— PETITIONERS. 

Versus 

SHEO DAS & ANOTHER— (Pltffs.)- RESPONDENTS. 

Case No. 250 of 1882. 

Badiii transaclion—Agreement to refund money found by pancha 5 'at to 
be in excess of payers liability—Suit to enforce such agreement- Contract 
Act {IX 0 / 1872), sections 23, 30— Consideration for agreement —In a suit 
to enforce an agreement, entered into at the time that a sum of money was 
paid on account of a / adwi transaction, that the person to whom the pay¬ 
ment was made would give the payer the benefit of any more favourable 
terir s which might be fixed by a lavchayat which was about to be held, 
and in case he had paid more than according to those tejms he w'as liable 
for would refund him the excess, held, that such agreement was not one b}" 
way of xcager and w'as therefore not affected by section 30 of the Contract Act. 

Held further, that the consideration for the agreement, viz.y the pay- ’ 
ment to the defendant of a sum of money on account of a debt due on an 
agreement by way of uager, which payment the defendant could not other¬ 
wise, have enforced, was not an unlawful consideration under section 23 of 
the Contract Act, so as to render the agreement void on the ground of 
absence of lawful consideration for it. 

No. 137. 

Before Barkley and Barney, JJ. 

PREMA —(Plaintiff)— APPELLANT. 

Versus 

MUSSAMMAT PARDHAN—(Defdt.)— RESPONDENT. 

Case No. 487 of 1881. 

Custom, Inheritance—Remarriage of widow with her deceased husband's 
brother—Forfeiture of life estate in fi’st huslaud's property—Sikh Jats, 
Sirsa district. 

Found in the above suit that by the custom of the Sikh Jats in the 
Sirsa district a widow marrying her husband’s brother does not ordinarily 
forfeit her life estate in the property left by her first husband. 

Extract from the Judgment of Burnev, J..— The plaintiff 
in this case brought a suit in 1875 against Mussammat Pardhan, 
the defendant in the present suit, and Kaur Singh, saying that 
Mussammat Pardhan was the widow of Bir Singh, the deceased 
brother of plaintiff, and of Kaur Singli, defendant No. 2. As 
Mussammat Pardhan had contracted a Karew a marriage with 
Kaur Singh, she had forfeited the property of her deceased 
husband which the plaintiff claimed accordingly. 

Now Mussammat Pardhan in this case first denied that 
there was a Karewa, but afterwards admitted that she had con¬ 
tracted a Karewa marriage. She, however, asserted that there 
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was a custom By whichKarcwamarriages with brothers of deceased 
husbands did not operate as a forfeiture of the widow’s estate. 

In his Digest of Civil Law Mr. Rattigan lays down that “a 
** Karewa mari iage with the brother of the deceased husband 
**does not ordinarily have the effect” of forfeiting the widow’s 
life interest. 

But of the authorities cited section 2, Act XV of 1856, 
makes no distinction between a Karewa marriage contracted by 
a widow with a stranger and a marriage contracted with her 
deceased husband s brother, whilst the case quoted as No. 1211 
of 1870 was never decided by the Chief Court at all. It was 
remanded for enquiry on this very poiiit, and a new decision, 
but it <lid not come again up before the Chief Court. Under 
these circumstances it would appeivr that the widow should 
l)rove the existence of the custom. 

Now a good deal of evidence was taken by Hukm Cliund, 
Extra Assistant Commissioner, on this point, but it is clear that 
at jjresent no custom has been proved. ^Ii>st of the instances 
eitetl by the defendant’s witnesses are of cases in which the 
deceased had but one brother, who was his heir to the exclusion 
t)f every body else. As the widow of the deceased married the 
heir, the property would of course remain in her new husband’s 
yjossession, and i\o one could have a right to object. In the case 
of ^lussammat Milkam, who married her deceased husband’s 
cousin, the claim brought by Lehna, a reversioner, was dismissed. 
But it is said that the plaintiff, Lehna, had no locus staudij and 
it is not improba-ble that he was in reality not the half-brother 
of the woman’s first husband, ns stated by the witness, but that 
ho was more remotely connected. In other cases quoted by the 
witnesses the widow denied tliat any marriage had taken place 
and the second marriage was not proved. 

>So far tlye instances brought before the Extra Assistant 
Commissioner seem to bciir out his finding in favour of the 
plaintifi', but there remains the case of !8hama. 

Here there were three brothers, vh,y Rajri, Thamma and 
Chanja. Thamma died without issue, and his widow married 
Rajri by Karewa ceremony, and by him hatl a son named Shama, 
Rajri hail another wife by whom ho had thive sons, Bhuyia 

and two others. It appears that, notwithstanding the Karewa 
marriage, the widow of Thamma was allowed to rotaiu her share 
of Thamina's property, and !8hama is now in y>ossession of it. 
This case was disjiuted in the Courts, and the rosidt appears to 
ha^•e been that the Karowa did not oynu'ate us a forfeiture. 
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However, this single case is of itself not sufficient to prove 
a custom. 

I was at first inclined to dismiss this appeal, but after 
seeing the order of my learned colleague, I think that to settle 
this question for the future it will be better to remand the case 
for enquiry and report to this Court on the issues as laid down 
by him in his last para. 

The Commissioner will request the Settlement Officer of 
Sirsa to be good enough to make this enquiry, and report 
through the Commissioner the result to this Court. 

Barkley, J.—On the remand order by this Coui't, Mr. 
AVilson, Settlement Officer in the Sirsa district, was in the 
first instance appointed by the Commissioner to make the 
enquiry, but as he was about to be transferred to another 
appointment, he was only able to furnish an extract from the 
Record of Tribal Custom attested before him at Sirsa from the 
19th to the 21st June 1882, and to add his own opinion on 
the question referred. The Commissioner then appointed Rai 
Gobind Sahai, Extra Assistant Commissioner of Settlement, 
to make the enquiry, and he has made a very careful and 
complete investigation, entering very fully into the particulars 
of the several instances refeired to. The result is that both 
in his opinion and in that of the Settlement Oflicer, the custom 
is that a cliildless widow of a Sikh Jat, marrying her husband^s 
brother, does not forfeit her widow's estate, but retains it for 
her life, and in case she leaves sons by her second marriage, 
such sons usually succeed to her widow’s estate on her death, 
while the other sons of the second marriage succeed to their 
father's property. If she dies without male offspring by her 
second husband, the property then goes to the reversioners. 
The custom is otherwise when she marries a more distant rela¬ 
tive, as a cousin, a marriage to a brother of the husband being 
regarded with greater favour than a marriage to a more dis¬ 
tant relation. A number of instances in support of this finding 
are cited both in the statement of Tribal Custom and in the 
evidence taken on the remand ; in most cases the widow's right 
to retain the property after her re-marriage with a husband's 
brother not having been called in question by the other brothers. 

In one case, in the village of Lambi, Mussammat Dharma, 
one of two widows of Gora Singh, married her late husband's 
younger brother, Dyal Singh. The second widow sued to get 
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MussamiTiat Dharma’s share in Gora Singh’s propertj^, but the 
claim was dismissed, both by the Tahsildar, and on appeal by 
the Deputy Commissioner, after enquiiy as to the custom, on 
the 28th February 18V9. The husband’s brothers then sued, 
but were held to have no cause of action during Mussammat 
Jian’s lifetime, even if her suit did not make the matter 
res judicata against them. In two instances, in which the 
property was divided on the widow’s re-marriage, it was found 
that this was done with the consent of the widow, who was 
held to be entitled to keep the prorerty had she desired to do so. 

As there was no other village belonging to Chahil Jata 
iji the Sirsa district, the attendance of the Dambardars of some 
villages belonging to such Jats in the Patiala State, from 
which the Sikh Jats of Sirsa originally came, was obtained. 
Their evidence was more favourable to the claim of the brothers, 
but two of them stated that the custom, when the widow married 
a husband s brotlier, varied according to circumstancs; thus 
if the widow (ontinucd to live in lier first husband’s house with 
or without the second husband, she retained the property for 

life, while if she left her husband’s house for that of her second 
husband, she lost it. 

The Commissioner lias not given his own opinion in I'etura- 
ing the case, nor has he stated what was the final I'esult of the 
case No. 1211 of 18/6 from the llohtak district-, I'emanded by 
this Court. 

We are of opinion, however, that the result of the enquiry 
now made is to shew that, by the custom of the Sikh Jata in 
the Sirsa district, a widow marrying her husband’s bi'other does 
not ordinarily forfeit her life estate in the piKiperty left by her 
first husband. 

o therefore dismiss the appeal, and confirm the Commis¬ 
sioner’s decree, dismissing the plaintiffs claim, though on a 
ilifterent ground. No cost-s have been ineunxxl by the defen¬ 
dant in this Court. 

No. 142 

Before anel Battigan, JJ, 

SHEIKH ALLAH DIN A’ OTHERS— (Dkcrkk-Holdkrs) 

APPELLANTS. 

IV/VMxf 

PA1ZUU.A cfe ANOTHER—(lNsoLYKjrrs)—llESPDTS. 

Case No. 1018 of 1881. 

Jnsohcncy—Cwil Procedure Code (Act X of 1877), Chapter XX— Oaai 
Of proring matters contained in section 351 of the Code—" Unfair preference,"- 
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Held, that in a proceeding under Chapter XX of the Civil Procedure Code, 
it lies in the first instance on the applicant who desires to be declared an 
Insolvent, to satisfy the Court that he has not excluded himself from the 
benefit of such a declaration by committing any of those acts of bad faith 
which are specified in clauses a, 5, c and d, of the section. When the 
applicant has rendered a full and satisfactory explanation upon all the points 
referred to inj that section, the onvs would then be shifted on to the objecting 
creditor, who alleged any specific act of bad faith which was denied by the 
applicant, to prove his allegation. 

The meaning of the expressionunfair preference," as used in s. 351 
(c) of the Code, discussed and explained. 

Extract from thr Judgment of Rattigan, J. —The next 
objection taken by the appellants is that the applicants were 
guilty of “unfair preference ’’ by paying oft the debt due by 
them to another creditor, Muhammad Latif, just before they filed 
their application for the protection of the Court. 

Now it is certainly the fact that tw'o sums of Rs. 449-4-3 and 
Rs. 17-0-4 were paid by the insolvents to the creditor named, in 
June 1880, but the circumstances under which these paj’^ments 
were made, whether they were made voluntarily by the debtors 
or under pressure from the creditor, have not been brought 
out, and until these points were ascertained we would not be in 
a position to say whether the payments amounted to “unfair 
“preference” within the meaning of section 351, Civil Procedure 
Code, or not. That section, it is true, does not attempt to define 

what is meant by “unfair preference,” but we think that the 
term may be fairly taken to refer to what in the English Bank¬ 
ruptcy Law is called a “fraudulent preference,” and to aim at 
suppressing voluntary conveyances or dispositions of property, 
whereby one creditor is favoured to the prejudice of others. 
Now the principle followed by English courts in such cases was 
stated very clearly by Lord Justice James in ex-parte Tempest, 
Law Reports, VI Ch. App. 74. “Inorder to constitute a fraudu- 
“ lent preference,” he said, “the act must be the spontaneous act 
“of the debtor, not hona fide originating in a demand or some 
“ other step of a creditor.” And Lord Justice Mellish in the 
same case, said that the rule to be extracted from the cases was, 
“that if there is a mixed motive, if the debtor is partly 
“influenced by a demand of the creditor or by negotiations with 
“ him, the act is not a purely voluntary act, and is not a 
“ fraudulent preference, although the creditor may be a friend 
“ whom the debtor wishes to prefer.” Thus in ex-parte Blackburn 
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Sir James Bacon, C. J., explained that the current of the 
most recent decisions had established that an earnest request 
by a creditor, althought not accompanied by a threat or remon¬ 
strance or very positive demand, would be enough to deprive 
the payment of the voluntary character, which would tend to 
make it impeachable. So long, therefore, as the debtor does not 
act spontaneously without pressure, it would seem that a con¬ 
veyance in favour of one creditor to the prejudice of others, even 
if made when the affairs of the debtor were in a desperate state, 
Avould not be impeachable as a fraudulent preference under 
English law. The siinie principle has been followed in this 
country in dealing with cases governed by Stat. 11 and 1*2 Viet. 
C. 21 (^heo Pnisad v. A, B. ^f^Uer, /. L. i?., II. Allah. 47-4). 
Assuming then that the term “ unfair preference ” must be in¬ 
terpreted in the sense of “ fraudulent preference,” we wouUI 
re(iuire to know^ whether the iwiymonts to ^luhammad Liitif had 
been made under pressure, or whether they were the spontane¬ 
ous and voluntary acts of the insolvents themselves, before wo 
could decide what was the legjil elTect to be attached to such 
jjayments in the i)resent proceedings. But there are no 
materials before us upon which we could at present come to any 
finding on this point. 


No. 143 

Before Barldeii and Burncif, JJ. 

EATTAII AIUIIAIVIAIAD—(JumsMKXT-DKUTOR)— 

APPELLANT. 

Versus 

LAU T MAL— (Dkckkk-iioldkr) —RESPONDENT. 

Case No. 1450 of 1882. 

« 

Res jiKlicata—Cird iVom/Hre Code, section ExpL IV^ExeaUion 
pi'oceeiiimis—Order passed on objecUt n by judgmentHicbtor—PIea of Umi- 
tation raised uitriug pendency of same pioceedings—Certain prooeeilings iu 

execution of dcoroo having been struck off on 21st Februrary 1875, a fresh 

ai^plication was brought on 1st Fobuary 1878, which, together with a sub¬ 
sequent application, dated lOlh March 1880, went off in default Another 
application was hied in April 1881, and whilst this was still pending an 
order for attacluncnt of a house was passed on 28lh Juno 1881, and an 
objection by llie judgment-debtor that he had paid in fuU was dismissed 
on the 27th Oebtober. M lulo these same proceedings were still pending, 
the judgment-debtor for the til's! time filed an objection on 5th December 

1881 to the ellect that the application of 1st February 1878 u*as barred as 
out of limitation. 

Held, that though the decision of October 1881 was final imder 
Expl. 1\ to section IJ of the Civil Trocoilure Code in regard to the objectioc 
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actually taken, that decision did not operate as a bar to the plea of limi¬ 
tation subsequently raised in December 1881, as the decision of October 
being limited to the objections actually taken could not be said to have 
decided the question of limitation ; and it therefore remained open to tlu- 
Court executing the decree, as long as the appUcation for execution ivas 

not disposed of, to entertain a plea that the appUcation was barred by 
liniitation. ^ 


No^ 144. 

% 

Before Barkley and Burney, JJ, 

AN ANT RAM— (Plaintiff) —APPRLC ANT. 

Versus 

NAZIR HUSSAIN— (Depend.\nt) —RESPONDENT. 

Case No. 1113 of 1882. 

-Minor-Alienalionby guardian-Punjab Laws Act, section 5-Muham- 
madan Lam-Custom-Validity of mortgage-Near guardian-Minor bene¬ 
fiting by Md acts of guardian-Compensation.-ln a suit for posses.sion 

of certain knd mortgaged to the plaintiff by the step-mother of the infant 
son o the deceased owner, it was urged in the appeal to the Chief Court 
that the lower Appellate Court was wrong in holding that the case was 
governed by iMuhammidan law, as under section 5 of the Punjab Laws Act 
I le Muhammadan law is only m.adc applicable where the parties are Muham¬ 
madans, while the plaintiff in the present case was a Hindu ; and further 

that before the Muhauniadan law was applied it was nece.ssary to ascertain 

whether there was any custom applicable, which should be the nile of 

decision under the said section, and which either modified the Muhammadan 
law, or excluded its operation. 

Held, that the plaintiff, though a party to the suit, was only so far 
concerned that he was suing to enforce the alienation, and as he could only 
take what the person who made the alienation had the power to convey 
the question what her powers were could only be determined bv the personal’ 
law applicable to the guardianship of a Muhammadan minor. 

Held further, that no custom either modifying or excluding the Muham¬ 
madan law having been pleaded, and there being nothing to show that 
there was the remotest probability of any such custom being proved if the 
case were remanded for the purpose, the Court would not be justified in 
oidering a remand for enquiry whether any such custom existed, especially 

as It was not alleged that the plaintiff would be able to prove that there 
was such a custom. mere 

It appeared that the consideration for the mortgage in the above case 
was the principal and interest due on a prior mortgage by way of collateral 
secuiity executed by the minor defendant's father, the mortgage sued on 

tirdT^k ™'-‘K-'>gee being en¬ 

titled take the income of the land in lieu of interest, tL transaction 

therefore not being on the face of it disadvantageous to the minor's est" 

Til W V “ good faith for the benefit of the’ 

noi . but It was admitted that the persons who effected the mortgage were 

neither near guardians, as defined by Muhammadan law, nor tesUmentaV 
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guanlians, and had therefore no right to tlie management of the minors’ 
property, and did not possess even the restricted power of alienation of 
immovable property given by that law to near guardians. Held, therefore, 
that the mortgage sued upon must be held to be invalid. 

It was further contended that, though the plaintilT could not enforce 
the mortgage, the Court had an equitable power of obliging the defendant 
wfio had benefited by it to restore or make compensation for the advantage 
he had received, by paying to the plaintill the principal and interest duo 
on his fathers mortgage; held, that though where a plaintiif has had to 
come into Court to get the acts of his guardians during his minority set 
aside, and is found to have benefited from those acts to some extent, such 
a condition has been attached to the decree in his favour, there was no 
authority for holding that a person suing to enforce a mortgage made by a 
I)erson who had no authority to mortgage the property, was entitled to a 
decree against the owner of the property who resisted his claim, for 
compensation for any advantage the owner might have derived from the 
transaction. 


No 149. 

Before Bitvldey and Burneif, JJ. 

LAC’HMT DHAK AND ANOTHER, MINORS, THROUGH 

THEIR MOTHER KHUSHAL DEVI— (Plaintiffs)— 

APPELLANTS, 

Versus 

THAKUR DAS— (Defendant)— RESPONDENT. 

Case No. 1264 of 1881. 

Hindu Imw- Exclusion from inheritance—Insanity—Custom, Adop¬ 
tion—Panjzoti Brahmins of Amritsar—Sister s son. —Held, that by Hindu 
Law it is not nccessaiy that insanity should be congenital to exclude 
from inheritance, insanity at the time the succession opens being sufficient 
to disqualify. 

Found, that an adoption of a sister's son by a Brahman of the 
Panjzati class in the city of Amritsar is not by custom invalid. 


N 0. 150. 

Full Bench 

Before BmxfiJt, Elsmie, Batfitjaiiy Barkley and Burnex/y JJ. 

ARDULLA —(Defendant)— PETITIONER, 

MUSSAMMAT KULVANTT— (Plaintiff)— RESPONDENT. 

Case No. 217 of 1882. 

Contract Acf {IX of 1872), section 74— Bond proriding for higher 
rate of interest in dejault of i^yment icithin a certain time 
7}aine'i" in ease of breach—Power to award reasonable compensation not 
exceeding the amount so named. — Held, by the Full Bench, that a pro- 
visioti in a promissory note for the payment of a higher rale of interevst 
in default of payment of the principal debt and a le.ssor rate of inter^t 
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within a certain time, may he regarded as a provision for the payment 
o a named ' in case of breach, within the meaning of section 74 

of the Contract Act. in accordance with which the Com t is not bound 

so named reasonable compensation not exceeding the amount 

no, ° becomes payable 

not on breach, but in pursuance of the contract. 

No. 151. 

Bejore Barkley and Btirney, JJ. 

JIT SINGH—(Dependant)—APPELLANT. 

Versus 

IMAM BAKSH—(Plaintipp)—respondent. 

Ca.se No. 2100 of 1881 . 

Custom, AlMon-Mauza Para,calc, M.il Phalian, filial, G„irat- 

ot J^-^oim/er.-In a suit for cancellation 

t!l,t-l Ph , • “ house situated in M. Parawala 

tahs.l Phahan. in the Gujrat district, held, that the defendant had failed 

to pioye that a custom had giown up allowing sales by non-proprietarv 

I esidents of the village in general. ^ ^ 


No 153 

Before Elsmie ami Rattirjan, JJ. 

BANKE RAI— (Defendant) —^APPELLANT. 

Vei'sus 

MADHO RAM— (Plaintiff)— BALLA MAL AND 
OTHERS— (Defendants) —RESPONDENTS. 

Case No, 1981 of 1881. 

Hindu Law, Joint family-Alienation by one co-pa,cener icithovt con 

Kent of othc-s-Voidable transaction-Ratification by co-parcenere-Assent 

how cstabluhed- Gift to wife and mother-Poiaer to revoke such gift _ 

. ccoiding to the Hindu law as interpreted in the Punjab, no member 

of a joint Hindu family can, in the absence of custom to the contrary 

alienate even his own share in the undivided estate without the consent 

of his co-parceners: but such an alienation is an act which is not neces 

sanly and ipso facto void, but is merely voidable by the co-sharers if 
they choose to repudiate it, 

i~pu.. 0... .h., „ .1,, 


556 


No. 155, PUN'.r.lB RECORD, 1883. 


No- 155 

« 

Before Barkley and Bn/rney, JJ. 

BALA— (Plaintiff) —APPELLANT. 

Vers^is 

JATI AND OTHERS— (Defendants)— RESPONDENTS. 

Case No. 1651 of 1882. 

Limitation Act {XV of 1877), schedule II, articles 91, 140, 144 — 
Cancellation of mortgage—Suit for possession of imniorable property^ 
Utversioner. —Plaintiff claimed possession of a house and land on the ground 
that a mortgage effected by the late owner in 1875, under which the 
defendant claimed to hold, was without consideration and therefore not 
binding on him. 

Held, that so far as the mortgage related to the house and land, the 
plaintiff's claim was not barred under article 91, schedule 11 of the 
Limitation Act, being really a suit for possession, which would fail if 
the mortgage was found to be valid against him, but must otherwise 
succeed; that article 140 would apply, unless the terms “ remainder-man," 

“ reversioner," and “ devisee " therein used, are used as a technical terms of 
English law, which is perhaps the true interpretation of the article ; but that 
anyhow article 144 would apply, and under that article the claim to 
possession of the immovable property would be in time. 

Second appeal from the order of J. IF. Macnahh, Esquire^ Com¬ 
missioner and Snperintend^nt, -Amlndla Division^ dated 

\Gih May 1882. 

Morton for appellant. 

Bates for respondents. 

The facts of this case sufticiently appear fi'Oin the jiidg- 
nient of the Chief Court, delivered by— 

Baukley, J.—The Courts l>olow concur in holding that the 
\)rcsont suit is luirrcd by article 91 of Schedule TI of the Limita¬ 
tion Act, the plaintiff claiming possession of a house and land on 
the ground that a mortgage effected by the lato owner, Hakumat, 
in 1875, under which the defendant claims to hold, was without 
consideration and therefore not binding upon him as heir. Tlio 
plaiutiflf sued in 1876, after the death of the late owner, but while 
Ills widow lived, to set aside the mortgage so far as it would 
oi>erate against him as reversioner, hut the Commissioner, on 
appeal, held that the plaintiff' could not mainhun his suit while 
tlio widow livtxl, and thciefoie, though his opinion seems te hav^ 
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bet'll that the mortgage was colorable, he upheld an order dis¬ 
missing the plaintiff’s suit, 

Witli regal'd to the question of limitation, so far as the 

mortgage deed relates to hirt dues, the suit to set it aside must 

he regarded as falling under article 91. Those dues cannot 

he regarded as immovahle property, or as being in the jiosses- 

■sion of either party. In regard to this i.ortion of the claim, 

therefore, we must uphold the decrees of the C'oui ts helow, 

though we do not decide whether the mortgage gi^ es a valid 

title to those dues, which the defendants could enforce against 
the plaintiff. 

But so far as the mortgage relates to the liouse and land, 

the plaintift’s claim is really a suit for posse.ssion, which would 
fail if the mortgagii is found to be valid against him, but 
must otherwise succeed. Article 140 of the schedule would 
theiefore apply unless the terms ** remaindei’-man,” “ rever¬ 
sioner,” and devisee” therein used, are used astechnicaltermsof 

the English law, which isperhar>sthe correct interpretationof that 

article. If that article is inapplicable, article 144 would apply, 

and as the defendant had not adverse possession before 1875, 

the claim to possession of the immovable property would be 
within time. 


It is argued that the dismissal of the previous suit makes 
the matter now in suit res judicata^ but not only had the 
plaintiff then no claim to immediate possession, but the Com¬ 
missioner’s decision did not finally decide the question of the 
validity of the mortgage, and the decision of the Court of first 
instance ceased to be final when appealed against (see Explana¬ 
tion IV to section 13, Civil Procedure Code). The plaintiff’s 
allegation, that the mortgage was not made for consideration and 
therefore does not bind him, is therefore not disposed of by the 
decision come to in the previous suit. 

V'e accordingly accept the appeal, and set aside the decrees 
of both the Courts below so far as they relate to the mortgage 
of the house and land, and remand the case to the Court of 
first instance for fresh decision of the portion of the claim not 
barred by limitation. The costs of the parties in this and the 
Commissioner’s Court ^yiU be disposed of by the final decree of 
the Court of first instance. 
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No. 157. 

Before Barkley and Barney, JJ. 

IVIUL CHAND ct ANOTHER— (Plaintiffs)— 

APPELLANTS. 

Versxis 

1\[ANSA RAM tfe OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 1532 of 1881. 

Pre-emption(rans'iction — Sole—Punjab Laws Act, section 9.— 
ilcht, that a transfer of half a well with the land attached thereto, in 
aiihlapi tenure, i.e. in proprietary right in consideration of the transferee 
restoring a ruined well and paying a premium in cash, is a sale within the 
meaning of section 9 of the Punjab Laws Act, so as to be subject to the right 
of pre-emption ; and a pre-emplor, who undertakes to carry out all the terms 
of the contract, is entitled to a decree, putting him in the place of the 
adhlapida r. 

Sero/id appeal from the order of C. E. Gladstone, Esqaire, 

Judicial AssUtaut, Multan, dated 22«(2 jipril 1881 

This wiis a suit for right of i)re-eniption in half of Vestiwala 
well, situate in Ranipur, tahail and district Multan. 

The facts of the case sulliciently appear from the judgment 
of the Chief Court, delivered by— 

Bakkley, J.—The question raised by this appeal is whether 
a transfer of half a well, with the land attached thereto, in 
adhlapi tenure, i.e. in proprietary right in considemtion of the 
transferee restoring a ruined well and pitying a premium in cash, 
which in this case amounted to Rs. 50, is a sale within the 
meiining of section 9 of the Punjab Laws Act, so its to be sub¬ 
ject to the right of pre-emption. The lower Courts have held 
that it is not, the first Court, on the ground that the transfer of 
ownership does not become comidete until the conditions are ful¬ 
filled, and that even after they have been fulfilled, the transac¬ 
tion is of a diflerent nature from a sale ; and the Court of 
appeal on the grounds that to allow such a transivction to be 
regai'ded as a sale woviUl prevent all enterprise, that the cash 
payment is too small in conqKirison with the value of the land 
to be regartled as purchase money, and that a clause in the 
Riwaj-i am, relating to pre-emption in civses of adJdapi^ only 
means thivt the adhlapidar becomes a co-sharer so as to give rise 
to the right of pre-emption between him and the original owner 
if either should sell his share. 
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As .-e^-ds the clause in tlio Riwaj-i-a.u it is impossible to 
attach to It the .ueaning which the Appellate Court, on the 
au honty of the late Settlement officer, has given it. It does 
not appear how that officer was consulted, or whether the lam 
t,uage o the question and answer was before him when he 
e.xpres.sed the opinion he is said to have given. But the question 
^^a,s as follows Does pre-emption apply in adhiapi ca.ses ? The 
.lns^^er was, all Muha.umadan tribes as well as the Hindu pro- 
pnetors concurring, tliat in ca.se the penson claiming pre-emption 
. K.ee to all the terms of the adhJapi contract, as .settled with 

he person to whom the Mpi rights were conveyed, pre-emp¬ 
tion will apply to .sales and mortgages of the nature of adhlapi 

in the same way as to other .sales and mortgages. This answer 

e^ Idently contemplated claims to pre-emption made with respect 
to the contract which created the adhlapi tenure. 

The consideration consists in part, and it may be, as in the 
Pie.sent case, mainly, in something to be done for the benefit of 
the property in which the adhlapidar becomes a co-sharer, but 
when the contract makes him a co-sharer in the property this 
does not distinguish it from a sale. It is a transfer o^ pro¬ 
pel ty for a comsideration, and though a part of the price is 
not paid in money but is to be expended for a purpose beneficial 
to both parties to the contract, this does not render it the less 
a sale. No better definition of a sale can be suggested than 
that given in section 54 of the Transfer of Property Act, 1882 
^ a transfer of ownership in exchange for a price paid or promised 
or part paid and part promised,” and though when the price 
does not consist entirely of money, the transaction would become 

^‘^‘^tion 118 of that Act, this would 
not affect the rights and liabilities of the parties to it 

We are therefore of opinion that the contract in the present 
case, which completely transferred the ownership of half the 
well, and which took effect at once, and not at some future date 
was a .sale within the meaning of section 9 of the Punjab Lawl 
Act and as the pre-emptor undertook to carry out all the terms 
o the contract, he was entitled to a decree, putting him in the 
place of the adhlapxdar. AVe therefore accept tlie appeal and 
It IS admitted that the well has since been completed, give plai^ 
tiffs a decree for pre-emption of half the well on no r .c 
Rs. 50 on or before the 13th May next, and of such f urtwTum as 
the Court executing the decree may ascertain to have been spent 

un<l„ tLe W o, the 
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the amount is ascei-tained. If the payment be not made and 
execution applied for on or before the 13th May next, the decree 
will be void. AVc also decree the plaintiffs’ costs in all Courts 
against the defendant. 


No 158. 

Before Barldey and Bnrney, JJ, 
]\[U8SAMMAT GELT BAI— (Defendant)— APPELLANT. 

Verms 

GELA KAM AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1582 of 1882. 

Custom, Inhcritavce—Aroras of Multan -llimlxL lo'ulvw—Vnchastinj,— 
Found, that according to the custom prevailing in the Jlooltan district, a 
Hindu widow forfeits her husband's estate by unchastity after it has 
vested in her. 


Exthact fkom the .iudcment of Bukney, J.—As regards 
the district of Mooltan, theie seem good reason for believing 
that there is such a custom. 

Tn the first place the Riwaj-i-am of the !Mooltan district, 
which was signed by the defendant's lursband himself, distinctly 
provides for forfeiture of a widow’s right, on the ground of un- 
chastity. The Extra Assistant Commissioner has shown that 
this Riwa,i-i-am is consistent with those of neighbouring districts. 
The fact that the defendant’s husband signed it should have 
some weight when we ha\ e to consider whether it is applicable 
to this family or not. The defeiulant’s j>leader objects to the 
Riwaj-i-am inasmuch as precedents are not qxioted, and the 
custom appears to be laid down rather as a guide for the future 
than a result of past experience. 

But this objection is completely disposed of by the evidence 
t)f the witnesses for the plaintiffs. No less than ten instances 
ha\ e been cited by the witnesses in which unchaste widows were 
doprix'ed of everything, that is not only of their husband’s pwr- 
l)erty but ex'en of maintenance. Three of these instances, include 
ing the case of the sister of defendant’s husbtxnd, and ivnother in 
the sxime family, hax e been testified to by the witnesses for the 
defendant, and they at least therefoiT aix' unassailable. No 
objection also has been niiscd to the other seven instances, and 
as eight of the witnesses for the ilefendant have declared that 
by custom the unchaste widow loses eveiything, they must be 
uccei>ted as genuine. Two other cases cited by the defendant’s 
witnesses, in which two widows, who had borne posthumous 
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children, were held not to have been unfaithful to tlieir husbands 

and were allowed to keep their husband s property, seem to 

imply that the widows would have been deprived if their un¬ 
chastity had been prov’ed. 


Under these circumstances it seems quite impossible for 
the defendant to deny the existence of the custom to which so 
many of the witnesses have testified and which has been estab¬ 
lished by so many instances. When it is proved that the 
forfeiture is entire, there is no necessity to discuss the case 
fiuther. The Commissioner in his order of 5th March 1881 
awarded maintenance, and the plaintiffs have not appealed from 
that oi-der. With reference to defendant’s appeal from the order 
of 5th March, it appeal s that as this case has been Koing on for 


nearly three years, most of the outstanding debts, which formed 
a considerable bulk of the property, must have become barred by 
limitation, and the estate must have considerably deteriorated 
in value. Under these circumstances I do not think there is 
any occasion to raise the amount fixed for maintenance. I would 
dismiss both these appeals, and I would direct that defendant 
shall pay the plaintiffs’ costs of both the appeals to this Court. 


Barkley, J.—I agree in holding that on the evidence given 
in this case the Courts below were justified in finding that by 
the custom prevailing in Mooltan, a Hindu widow forfeits her 
husband’s estate by unchastity after it has vested in her. It 
was argued that the custom recorded in the Riwaj-i-am should be 
held applicable to agriculturists only, if it really exists, and not 
to Hindus residing in the city of Mooltan, but there is nothing 

to indicate a wide difference as to customs between the Hindus 

of the city, and the comparatively small rural Hindu population, 
and the fact that the defendant’s husband was himself a 1am- 

bardar of one of the Tarafs of Mooltan, and joined in the 

answer to the question in the Riwaj-i-am which gives the same 
operation to unchastity as to re-marriage, though there were 
particular families which gave a different answer to the ques¬ 
tion, their custom not being the same, is a strong ground for 
holding that the custom applied to the Aroras of the city. The 
instances given in evidence, including instances in this very 
family, also show that the answer was not merely a speculative 
one, but was a statement of an actually existing custom, and 
though the number of instances of unchaste widows which have 
been brought to light in the evidence is remai'kable, the only 
cases mentioned in which they were allowed to retain the 
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I>i*operty arc those in which the \iucliastity was held not to have 
been established. In almost all these cases no litigation has 
occurred, the widows apparently considering it hopeless to con¬ 
test their expulsion. 

It being found that the widow has forfeited her widow’s 
estate in the property, there is certainly no reason to increase 
the maintenance awarded by the Commissioner. The plaintiffs 
not having appealed, the question whether she was entitled to 
that maintenance does not arise. I therefore concur in dis¬ 
missing both appeals, and decreeing the plaintiffs’ costs in this 
Court against the defendant. 

No. 160 

Before Smyth tf* Elsmie, JJ. 

GANESH DAS- (Plaintiff)— APPELLANT. 

T’V/va*' 

C. F. ELLIOT— (Defendant)— RESPONDENT. 

Case No. 213S of 1882. 

Limitation ^ct (AF of 1877), Sch, //, art. 2— Act alleged to be in par- 
suance of any enactment in force for the time being in Bri(i 5 /i Inrfia.— 

The meaning of the words “ alleged to be in pursuance of any enactment in 
force " for the time being in British India " which occur in art. 2, Sch. 

II of the Limitation Act, discussed and explained. 

Per Smyth, J. —Whore there is a provision of law limiting the time 
or regulating the procedure for bringing actions for things done in pur¬ 
suance of an enactment, the defendant is entitled to the benolit or 
protection of sucli provision if ho honestly believed in the existence of 
a state of facts which, if it had existed, would have justified him under 
the enactment to do the thing complained of. The reasonableness of the 
belief is immaterial, if the belief be honest, though it is an important 
element in determining the question of honesty. 

Elsmie, J.—This ai)peul has not been defended, although 
notice was duly served on the respondent. 

The case has previously come befoi'e this Court on appeal 
and the concurrent orders of the lower Courts dismissing ^ 
the claim as barred by limitation under Article 2, Schedule 
IT of the Act were reversed (see Civil Judgment^ No. 124, 
Pntijab BcconI iov 1880). 

Ihe Judges of this Court, Mr. Justice Smyth and Mr. 
Justice Rattigirn, w*ere, as T understand the Judgment, lx>th 
of ot)inion that the defendant could not allege that he had 
acted in pursuance of section 16 of theHay.ai'a Foi'cst Regulation, 
for there coukl be no pi'etenco for saying that that Regulation 



565 


No. 160, PUNJAB RECORD, 1883. 


would authorize a Forest Officer to seize the produce of a 

orest ,n Hazara after such produce had been transported to 
the Ivawalpindi district* 

It wa, directed, however, that in the further enquiry 

opportunity should be given to the dafeu lant to show that he 

had acted nr pursuance of the Forest Act, 1878, or of any 
Other enactment. 

Notwithstanding the rulin- of this Court, however, the 

defendant appears to have been allowed to plead that he acted 

m pursuance of the Hazara Forest Regulation, and much time 

seems to have been wasted in the lower Courts in considering 

a question which had been already decided by this Court, for 

the defendant did not plead that he had acted under any enact- 
ment othor than the Hazara Regulation. 

The result of the second trial was that the Judicial Assist¬ 
ant granted plaintiff a decree for Rs. 26-10-8 out of the Rs. 509 
sued for. The Judicial Assisiant was satisfied that he defend¬ 
ant in seizing the charcoal in the Rawalpindi district had 
absolutely no grounds for supposing that he was acting in 
pursuance of any enactment whatever. The Judicial Assistant 
therefore held that the claim was not barred by limitation, 
and that the defendant was bound to reimburse the plaintiff the 
value of the charcoal which had bcca seized. 

The rest of the claim was dismissed, and the plaintiff has 
made no objection to that order of dismiisal. 


The defendant, however, appealed to the Commission.r 
against the decree for Rs. 26-10-8, and the Commissioner, revers¬ 
ing the order of the Judicial Assistant, has held that the 

defendant was justified in seizing the charcoal as being stolen 
property. 


The Commissioner considered that it was proved that 
defendant had cut green wood from the Hazara forests for the 
purpose of burning charcoal, and that the charcoal which had 

been seized was part of that which had been made from the 
stolen timber. 


The Commissioner was further of opinion (disregarding the 
ruling of this Court) that under the circumstances defendant 
must be held to have acted in pursuance of section 16 of the 
Hazara Regulation ; that article 2, schedule II of the Limitation 
Act was therefore applicable to the case, and that the claim was 
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barred. The Commissioner accepted the a]}peal to his Court, and 
dismissed the claim. 


The plaintift has axaiii preferi’ed an ap])eal to this Court, 
and praj^s that the decree of the Judicial iVssisbint should be 
restored. I am of opinion that this prayer should be granted. 

I concur with the Judicial Assistant in the view that the 
defendant is not entitled to the benefit of article 2, schedule II 
of the Limitation Act. 


T think the defendant hud no ground whatever for sup¬ 
posing that a lU’gulation which applies solely to the Hazivra 
district, could wai rant him in making a seizure of the charcoal 
beyond the local limits within which the llugulation has force, 
and this ])oint indeed had been already ruled by this Court, 
Further I think the Commissioner was not justified in finding 
upon the evitlence on the record that the charcoal wivs stolen 
projjerty. The mere fact that green timber may have been 
stolen from the forest by idaintiff wa-s not of itself, under the 
circumstances of this case, sufiicieut ])roof that eharcoiil found 


in i)laintifrs possessit)n at a distance from the forest wivs iwvrt of 
the stolen property. 

In the absence of i>i'Oof that the charcoal was stolen pro¬ 
perty it is unnecessiiry to consider the other point decided by 
the Commissioner, viz.j whether the seizure was justified by the 
terms of the Imlian Penal Code, sections 07 and 105, or other¬ 
wise. 


I would accept the ai)i)enl, and restore the decree of the fii*st 
Court with proportionate costs throughout. 


Judgment of Smyth, J.—Oinittecl. 

No 161. 

Before Blomhmy /Smyth avd Ehmie^ JJ, 

FAZIL k ANOTHER— (Defendaxi's)— APPELLANTS. 

GODAU KHAN it OTHERS— (Pltffs.)— RESPONDENTS. 

Case No. 862 of 1881. 

Estoppel—Sale by orcupancy tenant of his hoUtimj irithout landlord's 
onsent —Landlord by his conduct affirming the ttansfer—suit 
by landlord for pre emption —Tenancy Act tXA’17//o/ 1808), srcHou 34.— 
la a suit for prc-cniptioa, it appein-cd that the land iu question formed part 
of a holding cultivated by Uk> 1st defendant (the seller), as tenant with 
right of occupancy, and of which the pluinlilTs were the proprietors. The 
laud in suit was sold on Iho 24th February 1880 by rcgislercxl deed to the 
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2nd defendant, who forthwith began to sink a well in the land, whereupon 

on the 15th March 1880 the plaintiff brought a suit against the purchaser 

andhjs biother for an injunction to restrain them from sinking the well on 

the ground that it was provided in the ^Yaiib-ul-arz that a hereditaiy culti 

vator was not entitled to sink a well in Ins holding without his landlord’s 

consent On the 26th April 1880 the Court granted the injunction prayed 

for, and this order was upheld on the 11th June 1880 oh appeal Mean 

while on the 21st May 1880 the plaintiffs had brought the present suit 

against the vendor and the vendee to enforce their right of pre-emption in 

respect of the right of occupancy sold. The lower Courts held that the 

vendor was not entitled to sell any portion of his occupancy holding 

without his landlord s consent, and this finding was confirmed bv the Chief 

Court. But It was contended for the defendants (the appellants in the 

Chief Court) that as the plaintiffs brought the former suit in which they 

recognized the vendee's status as occupancy tenant under the sale and sued 

to restrain him in that capacity from sinking a well on the land they were 

estopped from denjung the validity of the sale and for claiming ’the benefit 
of it as pre-emptors. 


Held, per curiam, that the plaintiffs were estopped by their action 
light 'validity of the sale of the occupancy 


Held, further, by Plowden and Elsmie, JJ., Smyth, .T. dissenting as to 
this, that the said estoppel was a bar to the present suit, which purported 
to be one for pre-emption, by the landlords. 

Per Plowden, J.- Under the last clause of section .14 of the Tenancy 
Act, a right of occupancy, other than a right under section 5, is not a 
transferable right of occupancy within the meaning of section 11 of Act IV 
of 1872, and such transfer, whether it be made without or with the consent 
of the landlord, creates no right of pre-emption in the landlord or in any 
other per.son. The transfer is invalid except with the previous consent of 
the landlord: if made without his consent, ho can at his option affirm or 
annul it, but he has no other remedy open to him. If with full knowledge 

of the facts, he intentionally acts in such a manner as to affirm the transfer 
he cannot afterwards disaffirm it. 


Per Smyth, J. contra,~As the plaintiffs did not seek in the present 
suit to deny the validity of the sale, but. on the contrary, accepted it as a 
thing that had taken place, and sued to obtain the benefit of it, there was 
nothing in the former proceedings nor in the action of the plaintiffs which 
could be held to estop them from bringing the present suit. 

Seccyiid appeal from the order of Colwxel C. TL Hall, Com- 
missioner, Raivalpindi Division, dated 7th March 1881. 

Alston, for appellants. 

The facts of this case fully appear from the following judg¬ 
ments — 


Smyth, J. This suit was brought by the plaintiffs to 
ppf orce their right of pre-emption in re.spect of 2gh. 7 k. 16 m. of 
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land. The land in question forms ]mrt of a holding of 12 gh. 

7 k. 11 m. winch was cultivated hy Fazl, defendant, as tenant 
with rights of occupancy, and of which the plaintiffs are the 
proprietors. On the 24th February, 1880, Fazl, by registered 
deed, sold the part of the holding now in suit to his son-in-law 
Mehru for Rs. 150, and put him in possession. Mehim forth¬ 
with began to sink a well in the land, and the plaintiffs on the 
15th JVIarch 1880, brought a suit against him and his brother 
Shera for an injunction to restrain them from sinking the well, 
on the ground that it was provided in the 'Wajib-ul-arz that a 
hereditary cultivator is not entitled to suik a well in his holding 
without his landlord’s consent. It was alleged, moreover, that 
Mehru’s vendor, Fazl, had previously attempted to sink a well 
in this holding, and that an injunction to restrain him was 
obtained, which was maintained in ai>peal to the Chief Court. 

On the SGth April 1880, the IVIunsiff of Fatehjang granted the 

injunction prayed for, and his order was upheld on the 11th June, 

1880, on appeal toHhe Judicial Assistant of Rawalpindi. But 

the Judicial Assistant (Mr. Clarke) explained in his judgment 

that the effect of the decree was not to empower the plaintiffs 

to fill up the well (apiiarently it had then been sunk) or to 

prevent its working, but “simply that in case of ejectment at 

“any time defendant will not be entitled to compensation for his 

“ expenditure on the well, nor will he be free from an increase 
“of rent.” 

Meanwhile on the 21st May 1880, the plaintiffs had brought 
the present suit against the vendor Fazl and the vendee Mehru, 
to enforce their right of pre-emption in respect of the right of 
occupancy which Fazl had sold to Mehru. Fazl pleaded that 
he sold the right of occui^ancy to his son-in-law for the nominal 
sum of Rs. 150 which was much below its market value, his 
object being to make a provision for his daughter and her 
family, and that he would not have sold the right to a stranger 
for less than Rs. 600. IMehru also pleaded that the right was sold 
to him below its market value by reason of his i-elationship to 
the vendor, and moreover that since the pin-chase ho had spent 
Rs. 300 in sinking a well on the land. 

The first Court (the Tahsildar) held that Fazl was not a 
tenant under any of the clauses of section 5 of the Tenancy 
Act; that he was therefore not competent to make a \'alid sale 
of any portion of the occupancy holding to a sti-anger without 
the consent of the plaintiffs, the landloi-ds; and that the plaintiffs 


No. 161, PUNJAB RECORD, 1883. 


had a right of pre-emption. The Coui-t accordingly made 
a decree in favour of plaintiffs, conditional on their paying the 

amount of the purchase money, ms. Rs. 150, into Court on or 

before the 15th August 1880. 

The defendants appealed to the Judicial Assistant urging 
among other things that Fazl had power to sell the land ; that 
the plaintiff’s right of pre-emption was not superior to that of 
Mehru, who was son-in-law of the vendor ; and that Mehru had 
spent hundreds of rupees in sinking a well on the land and 
should receive compensation therefor. The Judicial Assistant 
(Mr. Bird) accepted the appeal, and dismissed the suit on the 
ground that the i)laintiffs' action in bringing the foimer suit 
against IVtcliru as the occupancy tenant to restrain him from 
sinking the well, “is relevant as an admi.ssion, which, in my 
opinion,” writes the Judicial Assistant, “piecludes the present 
suit for pre-emption.” The Judicial Assistant did not, hoMxver, 
think section 115, Indian Evidence Act, apjilicable, since no 
particular action has been taken by defendants, in consequence 
of plaintiffs’ suit. 


a 


a 


The plaintiffs then appealed to the Commi.ssioner, and urged 
that as Mehru had begun immediately after the sale to sink the 
well thej’ had to take immediate action with a view to prevent 
the well being sunk, and they accordingly sued for an injunction ; 
that their right to bring the present suit was not, however, 
affected by the former suit, the former suit having been brought 
to restrain the vendee from sinking the well, while the present 
suit was brought to obtain the benefit of the sale. The Com¬ 
missioner held that Fazl was not entitled to sell his right of 
occupancy without the consent of the plaintiffs as landlords ; 
that the plaintiffs did not consent to the sale to Mehru ; that 
the sale having been effected they are entitled to take the benefit 
of it as pre-emptors ; and that the fact of their having brought 
the previous suit for an injunction did not debar them from 
bringing the present suit. The Commissioner accordingly 
accepted the appeal, and restored the decree of the first Court. 

The defendants now bring a second appeal to this Court, 
urging that the suit was barred under section 43, C. P. C, : 
and that the plaintiffs must be held to have relinquished anj^ 
rights which section 34 of the Tenancy Act reserved to them. 

It has been rightly held by all the low^er Courts that Fazl 
was not entitled to sell any portion of his occupancy holding to 
Mehru without his landlord’s consent. It is argued, however, 
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for the appellants that as the plaintiffs brought the former suit 
in which they recognized Mehru’s status as occuj)ancy tenant 
under the sale and sued to restrain him in that capacity from 
sinking a well on the land, they are now estopped from deny¬ 
ing the validity of the sale to Mehru and from claiming the 
benefit of it as pre emptors. 

I consider that the jilaintiffs are estopj>ed by their action in 
the former suit from denying the validity of the sale of the 
occuijancy right by Fazl to Mehru. 


I)i that suit they treated !Mehru as having acquired the 
occuiiancy right by purchase ; and Mehru, induced it may be 
assumed by such treatment, spent money in defending the suit 
which he i)robably would not have spent if the plaintifts had 
at once challenged the validity of the siile. 


But the plaintiff's do not in the jjresent suit seek to deny 
the validity of the side. On the contrary, they accept it as a 
thing that has taken jfface, and they sue to obhiin the benefit 
of it. I do not think there is anything in the former proceed¬ 
ings or in the action of the jJaintifts which can be held to 
estop them from bringing the i)resent suit. No doubt they 
might have sued at onee to enforce their right of pre-emption 
and have apjilied to the C’ourt to restrain the vendee from pro¬ 
ceeding with the sinking of the well pending the decision of the 
suit. Ihis would have obviated tlie necessity of the seimrate 
suit. But S(.>ine allowance must be made for the i)Osition in 
which tlie plaintiff’s were placed. The vendee had begun at onee 
to sink a well, and immediate measures had to be taken to stop 
tlie work. The plaintiff’s can haixlly be blameil for ha^'ing 
recourse to the remedy which they fo\md effectual l>efore when 
Pazl attempted to sink a well, i'iz. that by injunction. It is 
clear that the cause of action in the present case is quite dis¬ 
tinct from tliat in the former case. Theiv the plaintifts sued as 
landlords to inevent Mehru as tenant from sinking a well on the 


ground tliat a tenant is not entitUnl to sink a well without his 
landlord s const'nt and no such consent had been given. But 
here the plaintiffs sue in a different ca^vieity, iiot as landlords 
but as owners of land in the village and as such entitled to 
pre-em])tion in resjnx't of immovable i>ix)i>erty {viz, a right of 
oceujiancy) sold by the owner of such pivix'rty to a sti'anger. 
1 he plaintiffs were not bound in the former suit to join their 
clai?u tv> pre-emption with their claim for an injunction, for the 
two claims tlid not arise out of the Siiine cause of action. 
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I considGr therefore tliat no legal objection has been shown 
to the maintenance of the present suit and as the plaintiffs’ 
right to pre-emption is undoubted, they are entitled to a decree 
for pre-emption on condition of their paying the market value 
of the property at the time of action brought {Fu'njah Recod'd 

for 1875, No. 74). 

-As legalds the purchase money it has all along been alleged, 
both by I’azl and IVIehru, that the right of occupancy was 
sold below its market value, Fazl wishing in this way to make 
some provision for his daughter and her family. That point has 
not been enquired into or considered by the lower Courts, and 
I think that this must now be done. 

As regards the expenditure on the well, I consider that if 
it be proved that Mehru since the date of the purchase sank a 
well, he is entitled to receive the value of improvements. I do 
not think that this is in contravention of Mr. Clarke’s order of 
the 11th June 1880. That order had reference to Mehru’s right 
to compensation in the event of the landlords, in exercise of 
their right as landlords, evicting him from his tenancy or 
enhancing his rent. In such case Mehru would not, according 
to the terms of Mr. Clarke’s judgment, be entitled to receive 
compensation for his expenditure on the well. But here the 
plaintiffs are not suing as landlords to evict Mehru. The suit 
is not based on the relation of landlord and tenant which exists 
between them, but on the plaintiffs’ riglit of pre-emption ; and 
for the purpose of determining the conditions on which the 
I>laintiffs are entitled as pre-emptors to a decree for possession 
of the land, the plaintiffs must be viewed simply as pre-emptors 
and not as landlords. 

Looking at the case from that point of view I think the 
plaintiffs are not entitled to obtain a decree for possession unless 
and until they pay the amount by which the value of the occu¬ 
pancy tenure has been enhanced by the improvements made 
by the vendee since the date of his purchase. Jn calculating 
this amount, however, consideration must be given to the fact 
that the improvements are subject to the conditions declared hy 
Mr. Clarke’s judgment, which of course materially lessened their 
value both to Mehru and to any person taking under him ; as 
neither would be entitled to demand payment of compensation 
for the well as a condition precedent to the landloi’ds’ right to 
evict or to enhapee the rent. 
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I would accept thi.s appeal, and, while affirming the plain¬ 
tiffs’ right to bring thi.s suit, would remand the case for enquiry 
and finding as to the market value of the occupancy tenure at 
the time of action brought, due consideration being given to 
the conditions impo.sed by Mr. Clarke’s .judgment of June 1880, 
and thereafter for fresh decision. As there is some doubt as 
to the competency of the Tahsildar to try the suit, having regard 
to the pecuniary limits of his juri.sdiction, I would, although 
the objection has not been pressed upon us here by either 
Iiarty, direct the case to be transferred from the Tahsildar’s 

Court to that of the Judicial Assistant for the further enquiry 
and fresli decision now ordered. 

Els.mik, J.—T concur with my learned colleague in the view 
that the iJaintiff is estoiqied from dis))uting the validity of the 
sale of the occupancy right by Fazl to Mehni. But if plaintiff 
is thus estopped it .seems to me that ho mu.st be taken to have 
ratified or con.sented to the sale. Tf so, I do not see how he can 
now bo allowed to prefer a claim to pre-emption. It is admitted 
that Fazl was incompetent to sell without the eonsent of 
the plaintiff, the proprieter. If therefore, ns a matter of fact, 
Fazl, without plaintiff’s consent, had sold his right of occupancy,’ 
plaintiff could have immediately sued to set aside the sale or 
indeed to take possession of the land had it been in the posse.s- 
sion of the jicrson to whom an attempt had been made to sell. 
But as there could bo no .sale without the proprietor's consent 
there could bo no claim to i)re-emption. Here, however, there 
has been .subsequent latification, and the plaintiff is in the 
position of a proitrietor who has consented to a sale of occupancy 
rights by his tenant to a particular person. Now I presume 
that if A, an occuimncy tenant, with the eonsent of his landlord 
B, sells his occupancy rights to C, B could not after permitting 
tins sale to take place demand that the occupancy right should 
be sold to him in \ irtue of a right of pre-emption. B, by his 
consent, liaA-ing induced A to sell to C would bo estopiied from 

adopting a course which would bo virtually a rescission of the 
consent given to the sale to G. 

As I do not see how the position of B eun l>e fairly dis¬ 
tinguished from that of the plaintift in the present ease, I would 
accept the appeal, and dismiss plaintirs claim, with costs. 

Ihere being a dillerence of opinion between the learned 
Judges of the Division Bench, the Hies of the case were laid 
before Plowden, J. who delivereil judgment as follows :_ 
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Plowdkn, J.—I understand myself to be bound by the 
decisions of my learned colleagues that the plaintiffs are es¬ 
topped by their conduct in the former suit from disputing in 

this suit the validity of the transfer by Pazl to Mehru of his 
right of occupancy. 

The question for my decision is, whether that estoppel is a 
bar to the present suit, which purports to be one for pre-emption, 
by the landlords. 

In my opinion it is. 

As I understand the last clause of section 34 of the 
Tenancy Act, a right of occupancy other than a right under 
section 5 is not a transfei'able right of occupancy within the 
meaning of section 11 of Act IV of 1872, and such transfer, 
whether it be made without or with the consent of the landlord, 

creates no right of pre-emption in the landlord or in any other 
person. 

The transfer is invalid except with the previous consent 
of the landlord ; if made without his consent he can at his op¬ 
tion affirm or annul it, but he has no other remedy open to him. 
If with full knowledge of the facts, he intentionally acts in 
/ such a manner as to affirm the transfer, he cannot afterwards 
disaffirm it. Here the estoppel found against the plaintiffs 
places them in the position of landlords who have affirmed 
the validity of a transfer, which but for such affirmation, would 
not have been valid, and there is no further proceeding open 
to them. 

If there be any hardship in the present case, it is that the 
plaintiffs are estopped from denying the validity of the transfer 
to Mehru. If a landlord consents to a transfer by an occu¬ 
pancy tenant of his right to a stranger, or after such transfer 
affirms it, he can scarcely complain if he is not afterwards allowed 
to undo the transaction which he has validated. The plaintiffs 
unfortunately did not, as they might have done, sue the trans¬ 
feree as a trespasser in possession under an invalid sale, and 
pray at the same time for an injunction. If they had done so, 
they would never have been in the relation towards Mehru 
which they now seek to get rid of in vain. 

On the above view the appeal must be accepted and the 
plaintiffs^ suit dismissed, but as to costs, they will only pay 
defendants’costs in the lower Courts. In this Court, the Judges 
being divided, each party will bear its o^vn costs. 
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TAP.A A' 


No. 162. 

Before Barldey and Burney, JJ. 

ANOTHER— (Plaintiffs)— APPELLANTS 

Vsrsuft 


SHIP CHARN— (Defendant)— RESPONDENT. 

Case No. 2169 of 1881. 

C».s/077L Ado-plion-Khatrh of Nunnahal, JaHondhar-Daughter's son — 

Cvncal cuslom.-Foxvna. that there is no special custom amongst the 

M.atns of Xnrmalial in the .lallantihar district contrary to the general eustom 

of Khatns in the I’lmjab to render invalid the adoption of the only son of 
a (laiiyhler. 


MAHAR 


No- 164. 

Jirfin-r Bnrklrti and Jiurnrii, JJ, 

SIN(J ] 1 A- ()T 11F.RS—(IiKFDT.s.)—APPELLANTS 


1 


ersHs 


ACHRA A OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 1842 of 1882. 

AlIiirio7i and Dduvion—Custom prerailing in Tillages on the Soan 
rirer hi the Una tahsil of the lloshiarpur district Kishtihtinnti or deep 
stream rule. Plaintills. who roproseuted the propriekirs of Paiijawar. a 
village oil tlie ri^ht Iiank of the Soan river in the Una tahsil of the 
iro.slnarpur distriet. sued to obtain from the proprietors of Bhera, a vil¬ 
lage on the loft bank of the same river, certain land which had been 
transferred by avulsion from the Bhera to the Panjawar side. Defendants 
pleaded, in/er o/m, that though the ride that the deep stream should be 

the boundary was prevalent on the Soan, the rule was only applicable as re¬ 
gards hind which had been transferred fn>m one bank to another by 

gradual accretion, and that it was not applicable when the land had been 
transferred by avulsion. 

Held, that the general custom in the tract in question was proveil 

to bo in accordance with a strict observance of the deep stivam rule. 

whether or not the land hail come over by avulsion and was identi- 
liable. 


No. 165. 

Before Barldetj ami Burney, JJ. 

K11 )AU NATH—(Ppaixtifk)—APPELLANT. 

AJ UI)H FA PERSHA 1> —( Hkfkn'dant) —RESPONDENT. 

Case No. 12 R3 of 1882. 

Coniracl Act (/.Y 0 / 1872), sections 2. 11. OS.-Cmi/iMcl maJe by 
mnwr-Voul agwment-AJrancc to minor for Imnefit of bis cstate- 
"AWcssar.cs suited to his condition in life "-Reimburse,ncnt.-\ minor being, 
lefereuce to section 11 of the Contract Act. absolutely incompetent to 
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enter into a contract, a 
“voidable contract” but 
tion 2 of the Act. 


mortgage by a minor held to bo not merely a 
a “void agreement” within the definition in scc- 


But, it having been found that the loan in question was given to save 
a valuable estate belonging to the minor from sale in execution of decree, 
held, that the said loan must be taken to have been supplied for “neces- 
“ saries suited to the minor s condition in life ” within the meaning of 
section 68 of the Contract Act, and that, therefore, though the mortgage 
was void, the mortgagee might fairly be held to have a lien on the pro¬ 
pel ty of which he was put in possession as consideration for the advance of 
the money, which was required for the benefit of tlie minor’s estate. 

Held, therefore, that though tf.c plaintiff was not bound by the mort- 
gage, his claim, which was one to recover possession of the property 
mortgaged, must be dismissed, on the ground tliat he had not offered to 
make compensation for the benefit that he had received, and that, until he 
did so, he was not entitled to recover possession from Ike defendant. 


No. 169* 

Before Barkley and Barney, JJ. 

JAGGAT SINGH .t OlHENS— (Defdts.)— APPELLANTS. 

Versus 

DEVI DITTA MAL— (Plaintiff) —RESPONDENT. 

Case No. 2077 of 1882. 

Evidence Act (1 of 1872) section 92, Cl Admissibility of evidence of 
oral agreement substituting new contract for contract in icriting~Aet IX 
0/1872, section 62.—//c/d, that in view of section 62, Indian Contract Act, 
cl. 4 of section 92 of the Evidence Act does not exclude evidence of a 
subsequent oral agreement substituting a new contract for one reduced to 
writing and registered according to law, llie said clause only referring to 
a subsequent oral agreement to rescind or modify such contract. 


No. 171. 

Before Barkley and Barney, JJ, 

•ALA —(Dependant) —APPELLANT. 

Versus 

SODHI INDAR SINGH AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1948 of 1882. 

Limitation Act (A’P of 1877), schedide II, articles 110, 115 —Suit 
for hire of water —“ Rent Compensation fur breach of Contract, —Plain¬ 
tiffs, who claimed to be proprietors of a certain canal, sued the defendant 
for water-rate, alleging that his lands were watered by the canal, and 
that he had agreed to pay them water-rate at a specified sum per acre. 
Defendant pleaded, inter alia, that the claim was partly barred by limi¬ 
tation. 
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Held, that the suit could not be said to be one for “rent,” that 
teim, though not defined in the Limitation Act, being ordinarily taken to 
represent that which is paid by the occupier of immovable property for 
the use of it, and therefore not including the hire of water paid by the 
owner of land to the owner of the water; but that the suit being based 
on contract, the claim came under article 115 of schedule II of the 
Limitation Act as one for compensation for breach of contract, and there¬ 
fore all Items claimed which were of longer standing than 3 years would 
bo barred. _ 

No 173. 

Before BarJdey and Burney, JJ. 

MOULA BAK8H— (Defendant) —OPPOSITE PARTY IN 

REVIEW—APPELLANT. 

Versus 

IIAME KHAN AND OTHERS— (Plaintiffs)— APPLI¬ 
CANTS FOR REVIEW—RESPONDENTS. 

Cjiso No. 851 of 1879. 

Custom, Adoption—Ghorcicoha Uajputs—Appointment of heir.—Found 
(confirming, on review, the decision of the Chief Court in CivilJudgraent 
No 71, Pimjab Record, 1880), that no .sppcial custom exists among the 
Ghoiewaha Rajputs of Jallandhar rendering invalid either adoption or 
the biinging up of a boy as a member of the family of a male proprietor 
wlio has no son, with the intention to make him heir to the property. 


No. 174. 

Before Baiddey and Bui'iiey, JJ. 

AYHEY KHxVN AND OTHERS —(Plaintiffs)— 

APPELLANTS. 

BHAMBU KHAN— (Defendant)— RESPONDENT. 

Case No. 2211 of 1881. 

Custom, Gift—Ghorcicaha Rajputs of Uosbiarpnr—Gift to sisters 
grandson Appointment of /(ctr.--Found that by the custom prevailing 
among Ghorewaha Rajputs of the Hoshiai-pur district, a gift by a child¬ 
less proprietor to a sister’s grandson, whom the donor has also brought 

up as a son, is valid, and cannot be set aside at the instance of the 
collaterals. _ 


No. 175. 

Before Barldey and Burney, JJ. 

AHMAD DIN— (Defendant)— APPELLANT. 

TMUSSAINLIMAT FAZLAN and another— (PL.\isTiKt.s)— 

RESPONDENTS. 

Case No. 1783 of 1882. 

Custom, InlifriliVtcc-Korcshis of Wazirabod—Daughtc rs-Muham^ 
niadan Late. lound, that there is no special custom contrarj* to Mubam- 
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niadan Law among Koresliis of IVazirabad by which daughters are excluded 

horn taking their legal shares in their father's property by their father’s 
brothers. 


No. 177. 

Before Barldey and Bnrney, JJ. 
MUSSAMMAT BHAGAN— (Defendant) —APPELLANT. 

Versus 

GAHNA AND OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 1166 of 1881. 

Custom, Gifl—Kambuhs of Dipalpur lahsil—Gift of immovable 

property to daughter.—i'aMnd, that by custom a Kamboh of the Dipalpur 

tahsil IS not competent to make a gift of his immovable property to his 
daughter, ^ f j 


No. 179. 

Before Ploxvden and Elsmie, JJ. 

RUKEN DIN AND OTHERS— (Defendants) 

APPELLANTS. 

Versus 

KUTAB DIN AND OTHERS— (Plaintiffs) —RES¬ 
PONDENTS. 

Case No. 1753 of 1881. 

Co-heirs~Suit for share in inheritance -Defendant claiming liquida¬ 
tion of plaintiffs' share of debt to him by deceased-Obligation of plain¬ 
tiffs to submit to partition of charges against the estate—Separate suit 
—Unsecured defci.—Plaintiffs, who were co-heirs with the defendants in 
equal shares of the inheritance of one N., deceased, sued for recovery of 
their share of the portion of the property of the said N. which had not 
been divided. One of the defendants contended that the plaintiffs claim¬ 
ing to be co-heirs, were bound as such to liquidate their share of a debt 
due by N. to him. 

Held, that the plaintiffs could not be permitted by framing their suit 
so as merely to demand a partition of the property of the estate to evade 
their obligation to submit at the instance of the other co-heirs to a parti¬ 
tion of the charges against the estate, their substantive right being only 
to a partition of the inheritance which comprised the charges as well as 
the property left by the deceased: nor could they insist that the co-heirs 
should be turned round to a separate suit to recover from them as co¬ 
heirs their share of a debt due by the deceased to the defendants, merely 
because that debt was not secured upon some specific portion of the estate. 
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No. 182. 

Bfforr Phnrdcn tnul BnriK jf, JJ. 

KAKHA A ANOTHER— (Plaintiffs) 

APPELLANTS. 

Vertins 


NjVUINJAN L)AS it OTHERS—(Defendants)— 

RESPONDENTS. 

Case No. 588 of 1882. 

L Rtlitf Act (/ of 1877), section 4 2— Suit for declaiatory decree — 

M(ntijaf)i' l>y one joint vivner- Suit by other joint oimer (hat the nwrlgagc. 
docs not fund him--Further reliefF-Held, that where A. and B. are 

joint owners of .several properties, and B. denying that one of such proper¬ 
ties is joint, deals with it as Ins exclusive property by mortgaging it 
without transfer of possession, a suit by A. for a declaration that the 
inoitgago does not bind him because the properly is joint, is maintainable 
under scetion 12 of the Specific Relief Act. the phuntitT in sucli a case not being 
able to seek " furtiier relief " within the meaning of that section. 

.Second appeal from the order of J, D, Tremlett, Ks^re., Additional 
Commissioner, Amritsar Division, dated 'Ind January 1882. 

IMullins, foriiitpollauts. 

Kiinhya Ijiil, for respondents. 

The facts of tliis case suflieiently apjiear from the judgment 
of the Chief CViurt, delivered l>y— 

I'l.owDEN, J.—Tlic following tree shows the relationship of 
the ]>arties :— 

Radlia Kishen. 


Lachmi Dhar, 


Rain Rakha, 
pltiT. 1. 


V 

Ram Rat tun, 
pllfif. II. 


I 

Narinjan Das, 
defdt. I. 

Ganesh Das, 
defdt. II. 


Ihe defendants I and II mortgagetl a liouso to Dina Nath 

-Uid Asa, mortgagees, deserihing it ns their own exclusive piv^ierty. 

ihe tdaintifls thereupon sued hoth mortgagors and mortgagees for 

cancellation of mortgage, in other woixls, for a declanition that 

the house, being joint undividtxl proi>ertv of the plaintiffs tmd of 

defemlants 1 and 11, the mortgage hy tlefeiidants I tuul II tilone 
Mas not binding on them. 

I lie first Court found the pro(ierty was joint uiulivideil pro¬ 
perty, aiul prima facie the mortgage iHd not bind ])laintiffs ; but 
it also hmiul that there Mas a family custom M'hich ].>ermitted 
defendants to mortgage joint prof>erty. 
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On the plaintiiFs appeal, the Additional Commissionerdismiss- 
ed the suit in limine, on the ground that under the proviso to 
section 42 of the Specific Relief Act, the Court Avas debarred from 
making a declaration, as the plaintiffs might have sued for further 
relief, namely, partition of the joint estate, and that in exercise 
of the discretion conferred by section 42, such relief as a mere 
declaration should not be granted. 


It is admitted that the plaintiffs and defendants I and II 
are joint owners of other properties, both movable and immov¬ 
able, besides the house in dispute and the only house to which, 
so far as appears, the title of the plaintiffs has been denied by 
defendants I and II before this suit was brought, is the house to 
which the mortgage deed relates, which the first Court found 

to be joint property, a finding accepted by the Additional 
Commissioner. 


The case then may thus be stated : A and B are joint owners 
of several properties a, h, c, (7, Ac. B denies that one property, a, 
is joint property of A and B, and deals with it as his exclusive 
propei*ty, by mortgaging it without transfer of possession. A sues 
for a declaration that the mortgage of a does not bind him, because 
the property is joint. 

In our opinion the plaintiff in such a case is not able to seek 
** further relief ” within the meaning of section 42. 

The defendant denies his title to a portion of the property, 
and the plaintiff seeks for all the relief to which such denial 
entitles him in respect of that portion. It is no doubt true that 
he may on such denial of title sue for a partition of the whole 
property, but he may bring such a suit CA’en Avithout a denial of 
his title to any part of the joint property. We consider that 
asking for a partition of the Avhole estate, a, 6, c, d, Ac., upon a 
denial of joint oAvnership of a only, Avould be asking for 
** different ’’ relief, rather than for “ further ” relief, in respect 
of the particular act which drives the plaintiff into Court and 
that Avhen the relief to which such act directly entitles a plaintiff 
is a mere declaration of title, there is no ‘ further ’ relief which 
the plaintiff is able to seek, so as to bring him Avithin the rule laid 
down in the proAdso to section 42. 

It would be a great hardship if it Avere held that the only 
course open to a plaintiff under such circumstances was to sue for 
a pirbibioi of the whole of the joint property. 
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As to the question of discretion, we do not think it necessary 
to enter upon tlie general question. As a matter of fact, the 
first Court did entertain this suit, and we do not think the 
judgment of the Additional Commissioner shows sufficient 
grountl for the exercise of a discretion in opposition to the 
first Court. • 

We accordingly set aside the decision of the Additional Com¬ 
missioner dismissing the suit as unsustainable, and send the record 

back to him for disi)osal of the other grounds arising in the appeal 
to his Court. 

C'osts of this appeal to he disposed of by the final order. 


No. 183. 

Before PhnnJen and EUmie, JJ. 

Mr. PUEM VANTT—(ArcTiON-PuRCHASEii)—PETITIONER. 

MOKANO LAL— (Deoueimioldi-u)— AMAR NATH— 
(JuiHiMENT-DKin'OH)—P t. R ATU NAUAIN— (Sheriff)— 

RESPONDENTS. 

Case No. 34 of 1883. 

Civil Procedure Code, ^ecliom .1U\ -Executiou-sale-AppHcation 

hy purehii.-icr for reftojii of pureha.^e-money deposiited on account of sale 
afterwords set aside—Purchasers right to refund of amount paid to Sheriff 
out of the sale-proceeds.--Vndev section 315 of the Civil Procedure Code when 
an execntioii sale is set aside under sections 312 or 313, the purchaser is 
entitled to receive back his purchase-money from any person to whom the 
pnrcliaso money has been paid. 

Held, that under the terms of the above section, the purchaser is entitled 
(o a refniul of a sum paid to the sherifT who conduct<Kl the sale under the 
onlers of the Court out of the sale-piweeds. 


No. 184. 

Jh’fore Phnrden and EhmiCy JP 
RAIM.)AS A* ANOTHER—! Hkkexdants)— APPEULiANTS. 

IVrs'Ui? 

SANOAN LAI.,— (Plaixtiff)— RESPONDENT. 

Case No. 2301 of 1882. 

Mafidar 8»if hy cx~maffdar with whom settlement has been made to 
ejeet proprietors from land in their oceuikUion—Right of Maiidar to control 
cultivation merely hy rirtue of settlement haring been made »rifA him — 
Mafidar s interest in the land during and after the period of the mafi the 
real point for determination .—In a suit to eject the defendants from certain 
land in their occupation, it appeared that the plaintiff was the represen¬ 
tative of certain persons formerly ivoorded as milki maffdars of certain 
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lands, including the land in suit which was recorded as “ shamilat deh ” 
owned by all the proprietors, including the defendants, and which was 
under the cultivation of the defendants. In the recent settlement the 
settlement for the land, formerly mafi of the milki ma^idars, was made 
with plaintiff, and mainly on tins ground the lower Court decided that 
plaintiff was entitled to a decree, holding that plaintiff as the person res¬ 
ponsible to Government for the revenue was entitled to treat defendants 
as Ills tenants, and to oust them unless they could show themselves entitled 
to occupancy rights against their landlord. 

/iefd, that the question for decision really was: “ Had the ex-mifidar 
‘‘any, and if so what, interest in the Ian 1. which wxild entitle him to 
eject the defendants, and did that interest continue to exist after the land 
“was assessed," and that no inference whatever could be drawn from the 
circumstance that the settlement had b3en male with the ex-mafidar as 
to his rights prior to such settlement, nor did such settlement confer 
on the e.x-maridar any new rights over the management of tlie Ian 1. 


No. 185. 

Before Smyth and EUmie, JJ, 

GUR SAHAI RAM—(Plaintiff)— APPELLANT. 

Versus 

SADTK MUHAMMAD— (Defendant) —RESPONDENT. 

Case No. 2464 of 1882. 

TAmitatxon oj \%ll)^seclionV^—Bignature by affixing sen/._ 

Hell, that the affixing of a seel or stamp, on which the name of the 
signatory is impressed, is a sufficient signing within the meaning of sec¬ 
tion 19 of the Limitation Act of 1877. 


No- 186. 

Before Smyth and Burney^ JJ. 
MUHAMMAD SADIQ— (Plaintiff)- APPELLANT. 

Versus 

W. H. POLLARD— (Defendant) —RESPONDENT. 

Case No. 1984 of 1882. 

Assignment of chose in action —Suit by assignor—Notice oj assignment — 
Conditional ssignment .—Plaintiff sued on the allegation that he had a 
claim for Rs. 10,000 against defendant, arising out of a transaction 
regarding blue stones ; that he assigned this claim to one M. S. for 
Rs. 6,000, it being agreed at the time of the assignment that the suit to enforce 
the claim against the defendant should be brought by and in the name 
of the plaintiff, but for the benefit of M. S., who would provide the funds 
required for and receive the fruits of the litigation. No notice of the 
assignment was given to the defendant either by the assignor or the assignee. 
It was urged by the defendant, among other pleas, that plaintiff having parted 
with his property and rights in the subject-matter of the suit, was not 
entitled to bring or maintain the suit 
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Ucld^ that this contention could not prevail : that though the assignee 
of a cliose in action was entitled to sue in liis own name in the Courts 
of this country, and, if there had been an unconditional assignment of the 
claim and if notice of the assignment had been given to the defendant, the 
plea might have been good, it was of no force when it appeared that 
the suit was brought by the assignor in pursuance of the contract of as¬ 
signment and for the benefit and with the consent of the assignee. 




No. 187. 

Bofen'e Ploxvdcn and Ehmie, JJ. 

MAHTABA AND OTHEBS— (Dependants)— 

APPELLANTS. 

JATMAL SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 147 of 1882. 

Custovi, hihcntanre-Khosa Rajputs of Moga tabsil—Whole and half 
/t/oof/.—hound that no established custom exists by which nephews of the 
half blooil succeed equally with those of the whole blood among Khosa 
Rajputs in tahsil Moga, district Firozpur. 

No- 188. 

Full Bench- 

nrf,>vr ]>l,nv(hni. Smjifli, Elsmir, Biu'neij and Poivell, JJ. 

K1IATRITDT>TN—(Dkfkxdant)— APPELLANT. 

ATU l^IAL— (Plaintiff)— RESPONDENT. 

Case No. 705 of 1882. 

Limitation Act (AT of 1877), schedule 11^ article 75—Suit on insfafment 

hond—Prorision that in case of default the creditor should be at liberty" 

to reeorer the whole amount by suit—Forbearance to stte —IVairer— 

Acceptance after tlcfault by creditor of payments not corresponding xcith 

the instalments orerdue.—h\ a suit brought on the 20th January 1881 

on a bond dated the 20lh March 1877, it appeared that by the terms 

of llie bond the defendant bound himself to pay the principal sum and 

interest at 2 per cent, per mensem within two years from the date of 

llu bond in monthly instalments of Rs. 25 each, it being provided that 

in case of default the creditor should bo at liberty (iA*;*fyar ;»ot) to 

recover the whole amount in one sum by suit in Court. The debtor from 

the first made default in the payment of the instalments, but the creditor 

aceeptod payment of four sums of Rs. 20, Rs. 10. Rs. 20 and Rs. 10 

subsequently to the date of default, riz. in August and December 1877, 

and Januai> and March 1878, respectively. It was contended that, the 

debtor ha\ing made default in payment of the instalments more than 

throe years before suit, the chum was barrtvlinder article 75 of schedule 
II of the Limitation Act. 



No. 192, PUNJAB RECORD, 1883. 


Held, by the Full Bench, that the true construction of the bond was 

that on default in payment of one instalment the whole sum shoiJd 

become due, and should be recoverable by suit in Court if the obligee chose 

to sue, the clause in the bond declaring the liberty to sue necessarily 

importing that the whole sum, which the obligee was to be at liberty to 

recover, was to become due in default, within the meaning of article 75 
schedule 11 of the Limitation Act. ’ 

Reid, also, by the Full Bench, that forbearance to sue could not 

under the above circumstances be regarded as a waiver of the benefit 

of the proviso within the meaning of the same article, as' no stipulation 

between the parties reserving an option to the obligee as to bringing 

a suit for money due, could exclude the operation of the provisions of 

the Limitation Act as to the time from which the limitation for a suit 

falling under article 75 was to be reckoned, and a mere forbearance to 

sue, or mere inaction on the part of the obligee, was not a waiver within 
the meaning of that article. 

Held, further, by the Division Bench, that the creditor by accepting 
subsequently to the date of default the payments above specified, none of 
which corresponded with the amount of any instalment, could not be hold 
to have accepted these suras in payment of any particular instalments, 
nor could any inference bo drawn from such acceptance that he waived 
the right to sue for the whole amoimt which had accrued due to him on 
the occurrence of the first default. 


No. 192. 

Before Smyth and Elsmie, JJ, 

LAL MAL— (Defendant) —APPELLANT. 

Versus 

DEWA SINGH AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 967 of 1878. 

Custom, Inheritance—Sndhs of Lahore — Widow's interest in her hus¬ 
band's property—Burden of proof. —In a suit, the parties to which were 
Sudhs of Lahore, it was contended by the defendant that a special custom 
existed among Sudhs whereby a sonless widow takes an absolute interest 
in the property, movable or immovable, of her husband with full power 
of disposal over it, and on her death the property, if not previously 
disposed of by her, devolves by inheritance on heirs and not on the heirs 
of her husband. 

Held, that the burden of proving the custom was on the defendant, 
and that had fciiled to discharge it. 
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No. 2. 

Before Barkley and Barney^ JJ. 

SIMLA BANK CORPORATION, Ld.— (Plaintiff)— 

APPELLANT. 

H. T. BALL, OP BALL, HOBSON & Co.-(Defendant)- 

KESPONDENT. 

Case No. 2171 of 1882. 

Limitation Act (XV of 1877), section 20-Acknowlcdamcnt of existing 

liability Acknowledgment in letter loritten within limitation when connected 

imth inerwus eorrcspondenee written out of limitation-Evidcnee .id (I of 

St.), section 92 cU).-ln a suit to recover from the defandant as surety 

the amount alleged to be due on a bond, together with the amount paid as 

premia on a policy of insurance which had been pledged by the defendant 

as security for the loan, the plaintiH rcUed upon a letter ivritten by the 

defendant within three years of suit as an acknowledgment, sufficient 

to save limitation imder secUon 20 of the LiiiutaUon Act, contending that 

such icUcr amounted to a distinct acknowledgment of liability, if read in 

connection with former correspondenco which was not itself within time 
as an acknowledgment. 

Jleld, that though, under the tith proviso to.secUon 92 of the Evidence 
Act, the previous corrrespoudence could be referred to for the purpose 
of explaining anything in the letter relied upon which required explana¬ 
tion. still tins could not bo done for Uie purpose of imporUng into it 
any acknowledgment which was not contained by implicaUon at least in 
the terms of the letter itself, with any explanation which might bo neces¬ 
sary to show how Uiey weio i-elated to existing facU ; and that as the 
letter m question, though it clearly impUed an acknowledgment of the 
plaintifl s right to hold the poUcy as security for the debt contained no acknow¬ 
ledgment of the pei-soual liability for that debt which the plaintiff was now 
seeking to enforce, nor was there any acknowledgment of liability for premia 
eUcady paid on the policy by the plaintiff, the plaintiffs plea faded. 

No. 6- 

R/ore Barklcij ami Brnmey, JJ. 

GURDI'i SINGH ct OTHERS— (Defdts.) —APPELLANTS. 

Versita 

FATTEH .iVU—— 

JHANDA SINGH ct OTHERS— (Defdts.)— 

RESPONDENTS. 

Case No. 647 of 18SL 

Custom Alienation-Monzali Chiryaweila, Tahsil Kharian-Power of 

apnetois to alienate their houses.-lleld, ihiA no special custom was 
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shown to exist in Mouzah Chirj'awala in the Kharian Tahsil of- the Gujrat 
district, allowing non-proprietary residents to alienate their houses without 
the consent of the owners. 


No. 8. 

Before Barldey and Burney, JJ. 

GURDIT SINGH— (Plaintiff)— APPELLANT. 

Versus 

Mt. SOBHI ife OTHERS— (Defendants) —RESPONDENTS. 

Case No. 2217 of 1881. 

Tenancy Act {XXVIll of 1868), sections 2, Entry in Administra¬ 
tion-payer of first settlement omitted in subsequent Settlement—Effect of 
such omission—Agreement—Rescission—Intention of parties.^ The question for 
decision was whether an entry in the Administration-paper of the first 
Regular Settlement, excluding the succession of collaterals in the male 
line to tenants having rights of occupancy, failed to acquire the force of 
an agreement imder section 2 of the Tenancy Act, on the ground that a 
subsequent settlement had come into force before the passing of that 
Act, and that the Administration-paper cf that Settlement contained no 
rule on the subject. 

Heldy that unless the above omission operated as a rescission (which 
was clearly not so in the present case), it became necessary to determine 
whether the original entry was intended to be in force only until a new 
settlement was made, or so long as the tenancy continued ; and if the latter 
was the intention, it would have the force of an agreement under sec¬ 
tion 2, of the Tenancy Act, but the question would then arise whether 
it was in fact rescinded, either expressly or by implication, by the acts of 
the parties thereto. 

Case remanded for a decision on the above questions of fact. 


No. 14. 

Before Barkley and Burney, JJ. 

JO W ALA SINGH— (Plaintiff)— APPELLANT 

Versus 

Mt. LACHMI & OTHERS — (Defendants)— 

RESPONDENTS. 

Case No. 2010 of 1882. 

Custom, Adoption- Gil Jats of Tahsil Ajnala—Right of adopted son 
to succeed collaterally—Formal adoption—Appointment of heir. —Found 
that by the custom prevailing among the Gil Jats of the Ajnala Tahsil 
though, where a regular adoption has taken place, the adopted son succeeds 
not only lineally, but also to collaterals, the mere appointment of an heir does 
not give the right to succeed to collaterals. 
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No. 16- 

Before Plowden and Elsmie, JP 

Mrs. M. GOMESS & ANOTHER- (Defendants)— 

APPELLANTS. 

Versus 

MELA RAM— (Plaintiff) —RESPONDENT. 

Case No. 1209 of 1881. 

of KS. 3.500, tea dal-f af^waS 

foT a^l^rtar.. 

of tho‘mon'^'^‘‘“"r possession of the mortgaged land under the terms 

o tl 0 moit^age, in which lie tendered with his plaint payment of Rs 3 400 
the ba anee of the mortgage-money. helU, that the pUntiff was emiUed^ 
succeed in his suit: that the mortgagor was not entitled to treat the first 
1101 gage as null and void oiiiiigto the plaintill's default in prompt payment 
o 10 balaiico of the mortgage-money, as, in tho.absence of any contract 
between the plaintill and the mortgagor, that m the event of the plaintiff not 

paying to he mortgagor the whole biUance due n ithinaspeciBedor a r^! 

able time, tho mortgage should be void, tlie only consequence of non-payment 

y P am 111 would bo Uiat the mortgagor would have a right to sue for 


% 




LAJPalT 11AI 


Before Barkley and Barney, JJ, 

ATaVR SINGH—(JuDCiMENT-DEBToit)—APPELLANT. 

Versus 

ct aiNOTHER—(D ecree-Holders)— 
RESPONDENTS. 

„ „ CIrso No. 663 of 1883. 

0/ ’■ ^^-Confirn^aiio. 

Clapscd-lrreouh ' ^VpUcalion to set it aside has 

tA 1 <=ooducti„g Sale-Hale at undcr^lue-Mlegation 

ml in'tliT' "T I'”'"" order confirming a sale 

Procedure Go le i' *‘>otdd bo made under section 312 of the Civil 

XV of 1877) hiw1Schedule 11, Act 

liiadil ' -d- -lioa 31i;uld 

ecctillV'ltrt: "iln T: 

inegularity in publishing or conduclioA 
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the sale, as a proof that the applicant had sustained substantial injury, but 
does not in itself amount to such an in'egularity. 

An allegation that the property sold was not liable to attachment 
would not support an application under the same section, though it might 
be a ground for a separate suit, either to recover the property, so long as the 
sale had not been made absolute according to law, or to recover compen¬ 
sation from the decree-holder. 

First appeal from the order of Sardar Yar Muhammad Khan, 

Extra Assistant Commissioner, Jallandhar, dated \^:th Feb¬ 
ruary 1883. 

The facts of this case sufficiently appear from the judgment 
of the Chief Coui*t, delivered by— 

Barkley, J.— The lower Court rejected an application by 
the judgment-debtor to set aside the sale of his house in execu¬ 
tion of decree on the ground that the application was too late, as 
the sale had already been confirmed. But the application was 
made three weeks after the sale, and under article 166 of the 
second schedule to the Limitation Act, the judgment-debtor 
had 30 days within which to present such an application. No 
order confirming the sale should have been made under section 
312, Civil Procedure Code, until the time had elapsed within 
which an application under section 311 could be made, as 
section 312 only provides for such an order being passed if no 
application has been made under the preceding section or if such 
application has been made and disallowed. The Court had, 
thei’efore, no authority to confirm the sale three days after it had 
taken place, and if the judgment-debtor’s application of 13th 
Febniary had been based on the ground of any irregularity in 
publishing or conducting the sale, he would have been entitled to 
have it disposed of on the merits. 

We find, however, that the only grounds put forward by 
him were that the house was not liable to attachment under 
section 266, Civil Procedure Code, as it was a house belonging 
to and occupied by him as an agriculturist, and that it was sold 
at an under-value. Sale at an under-value would be material 
if there had been any irregularity in publishing or conducting 
the sale, as a proof that the applicant had sustained substantial 
injury, but it does not in itself amount to such an irregularity. 
The question whether the house was liable to attachment or not 
has nothing to do with the procedure in publishing or conduct¬ 
ing the sale, and the allegation that it was not liable, therefore, 
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would not support au application under section 311, though it 

might possibly be a ground for a separate suit, either to recover 

the property, so long as the sale has not been made absolute 

according to law, or to recover compensation from the decree- 

holder. ^ In the matter of the petition of Digamhari Dabi, Bengal 

L. R. Supplementary vol. 938, at page 945, a Full Bench of 

the Calcutta High Court held that, though the person at whose 

application the property was brought to sale was not entitled to 

execute the decree at all, the sale could not be set aside on 

this ground under the corresponding section of Act VIII of 

1859, as all that the Court could decide under that section was 

whether the sale should be set aside because of an irregularity in 
publishing or conducting it. 

We therefore dismiss the appeal. No costs have been incur¬ 
red by the respondents in this Court. 


No. 20. 

Before Barldey and Burney, JJ. 

KADA— (Defendakt)— APPELKANT. 

CHOUDHRI FAITEH ALI— (Pe.untiff)— 

RESPONDENT. 

Case No. 1183 of 1882. 

Ciisluni, Cesses—M. Dhoili.i’ind Dadan Khan—Marriage fees. —lu a suit 

by one of the proprictois (the solo Lambardar) of M. Dhodi in the Find 

Dadan Klian tahsil, to recover Rs. 5 as hak bakri or marriage fees from 

tlio do/ondant, a lirkliau resident, and occupancy tenant in the village, 

found that a custom o.vistcd entitling the plaintifi to the fee at the rate 
claimed. 


No. 22. 

Before Barldey and Binniey, JJ. 

BUDHA AND OTHERS— (Plvintiffs)— APPELLANTS. 
BUDHU AND OTHERS— (Defknd.vnts)— RESPONDENTS. 

Case No. 2025 of 1882. 

Custom, Alicnation-Kalon got of M. Kalon, Batata tahsU—Alien¬ 
ation by childless proprietor-Suit by distant collaterals—Burden of 
proo/.—Plaintiffs, Uio cohatonU relatives in the male line of a childless 
proprietor of the Kalon got in M. KiUon in the Batala tahsil of the 
Gurdaspur district, the nearest of whom was relaleil in the Sth genexa- 
Uon, sueil to contest a sale by tlie said proprietor of part of his land 
to ceitaiu relatives in tho tenth generation from the common ancestor, 
from whom tho vendor was descended in tho 7th generation. 
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Held, that the burden of proof was on the plaintiffs to show that 
by custom they could sue to have the alienation set aside, and that they had 
failed to establish any such custom. 


No. 26. 

Before Barkley and Burney, JJ. 

ALA BAKHSH— (Plaintiff) —PETITIONER. 

Ve7*sus 

NABI BAKHSH AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 17 of 1883. 

Vendor and Purchaser—Sale to plaintijf iviihout notice of former sale 
—Refund of purchase-money— Caveat Emptor—Fraud.—Pl^intiS, having 
been deprived of some land purchased by him at the suit of one M. who 
had purchased the same land more than two years before him, sued his 
vendors to recover the price paid. 

Held, that if the vendors sold to the plaintiff, keeping back from 
him the fact of a former sale, in which one of them took part, this would 
be a fraud upon the plaintiff’ which would render the doctrine of caueat 
emptor inapplicable, and would give the plaintiff’ an equitable right to 
recover the money obtained from him by fraud. 

Civil judgment No. 90, Punjab Record, 1876, distinguished. 

Petition under section 279 of Act XIV of 1882 for revision of the 
order of S. Clifford, Esquire, Judge, Small Cause Court 
of Lahore, dated 18^A October 1882. 

The facts of this case appear from the judgment of the 
Chief Court, delivered by— 

Barkley, J.—The plaintiff having been deprived of some 
land purchased by him in March 1881 for Rs. 80 from 
Gama Khan and Nabi Bakhsh, defendants, at the suit of 
Mahi, who had purchased the same land more than two years 
before from Hidayat Khan and Gama Khan, brought the 
present suit in the Lahore Small Cause Court against Gama 
Khan’s widow and Nabi Bakhsh to recover the price. That 
Court found that it was proved that he purchased without 
knowledge of the foimer sale and that he had paid Rs. 75, 
and decreed Rs. 7 5 against the defendants, the decree 
against the widow being as representative of the deceased’s 
estate. 

Nabi Bakhsh applying for review, the Court afterwards, 
finding that the deed of sale to the plaintiff contained no 
covenant for title, set aside the decree, and with reference to- 
No, 90 of Punjab Eecord for 1876 dismissed the suit. 
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The facts found clearly distinguish the case from that 

cited by the Judge oj the Small Cause Court. In that case 

it had been “ found that the plaintiff purchased a disputed 

title with the knowledge that' it was disputed,” and it was 

upon this finding, combined with the absence of any covenant 

for title, express or implied, that the decision depended. It 

was pointed out that in the execution of the conveyance the 

p aintiff had got all that he had bargained for, and that, 

^ between him and the vendor, there was no equitable ground 
ior relief. 

Unless the plaintiff in the present case had notice of 
e foimer sale, it cannot be said that he knowingly pur¬ 
chased a doubtful title. Gama Khan was one of the vendoi-s 
who effected the former .sale, and Nabi Bakhsh’s plea in the 
present case was that the plaintiff knew of the former sale, 
and that only Rs. 60 was paid. If the vendors sold to 

the iilaintiff, keeping back from him the fact of a foi-mer 

sale, in which one of them took part, this would he a fraud 
upon the plaintiff, which would render the doctrine of cnt'eof 
emplor inapplicable, and would give the plaintiff an equitable 
right to recover the money obtained from him by fraud. Sir 
Barnes Peacock’s judgment in 4 Bengal L. R. {F. B.) 13 
cited in the note to No. 90, Fiu^jab Record, 1876, is a 
distinct authority that in such a ease the doctrine of caveat 
emplor would not apply, and in Dorab Ali Khan v. Khxcqja 
Mohixiddin, I. L. R., 1 Calcutta, 55 at p. 61, Mr. Justice 
Phear pointed out that the defendant could only be liable 
to return the purchase money “if the loss of the benefit of 
the purchase was due in some way to” his fault: and in 
the appeal the Chief Justice, delivering the judgment of the 
Court, tiointed out that the proceedings both of the Sherifi 
and of the defendant, who was an execution ci-editor, were 
perfectly bona fide," and “that whatever illegality or 

irregularity took place ” appeared “ to have been the result of 
mistake.” 

It IS therefore clear that neither No. 90 q/Piifyai .Record 
foi 18(6, noi the authorities therein i-eferitid to support the 
decision of the Judge of the Small Cause Coui t on the review. 

Aftoi healing Nabi Bakhsh, wo do not think it necos* 
wiry to return the case for any further finding as to whethei 

plaintiff had any notice of the previous sale, or whether 
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Nabi Bakhsh himself knew of it. He now says he did not, 
but this is not what he pleaded at first. 

We set aside the order passed on review of .judgment, 
and restore the decree passed on the 7th July 1882. 


No- 28. 

Before Barhley and Burney, JJ. 

GOBINDA— (Plaintiff) —PETITIONER. 

Verstis 

MAYA DAS AND 2 OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 327 of 1882. 

Bill of Exchange—Forged endorsement—Liability of endorsee-Holder 
in due course—Act XXVI of 1881, sections 8, 9, 15, 16.—One M. D. 
purchased a bill of exchange payable to the order of G. from one N., 
who had stolen it, and who, representing himself as G. endorsed the bill 
m G.*s name to M. D., who acted in good faith, believing N.*8 repre¬ 
sentations to be true, and giving value for the bill. M. D. then negotiated 

the bill, and a person deriving title from him received payment of the 
sum payable to G. 

Heldy that there being no endorsement by G., who was the “holder** 
as defined in section 8 of the Negotiable Instruments Act, and it being 
impossible to regard N.’s forgeiy of G.'s name as an endorsement, N. 
having no power to endorse, M. D. was not the “endorsee” of the bill 

and could not be held to be its “ holder in due course,” and was there-’ 
fore liable to G. for the value of the bill. 


No. 29. 

Before Barkley and Burney, JJ, 

GAMA & ANOTHER— (Dependants) —APPELLANTS. 

Versus' 

AMERA— (Plaintiff) —RESPONDENT. 

Case No. 1081 of 1883. 

Res Judicata—Decision in former suit of question not essential to 
decision of case—Finality of such decision.—In a suit for possession of 
certain land, it appeared that in a previous case the present plaintiff sued 
the present defendants for the rent for one season of the same land 
alleging that they were tenants of his father, H. The Judicial Assistant 
(on appeal) found that the plaintiff was the son of H., but instead of pro- 
ceeding to decide the suit on the merits, dismissed the plaintiff’s appeal 
on the ground that he should first sue for possession of the land and then 
for mesne profits, or should sue for both together. 

Held, that the previous decision that plaintiff was the sou of H. did 
not make the same question a res~judicata in plaintiff’s favour in the pre¬ 
sent suit, as the pi’evious decision of the Judicial Assistant must be 
regarded as a decision that the suit would not Ue as framed, and therefore 
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no conclusion come to by him upon any question of fact arising in 
the case which was not essential to that decision could be regarded as a 
final decision of that question between the parties. 

Second wppeal from the order of Pandit Moti Lai, Judicial 

Assistant of Gujrat, dated bth April 1883. 

This was a suit for possession of 2 ghumaos, 3 kanals, 3 
marks of land in Mouza Mikan, Tahsil and Zillah Gujrat. 

The facts of the case sufficiently appear from the judgment 
of the Chief Court, delivered by— 

Barkley, J.—Tn a previous case the present plaintiff, by 
his mother as next friend, sued the present defendants for Rs. 25, 
rent in kind of the land now claimed for Rabi 1939, alleging 
that they were tenants of his fatlier Hasna. The Court of first 
instance dismissed the suit, holding that the plaintiff had 
failed to piove that ho was son of Hasna. On his appeal 
Pundit IVIoti T^al, Judicial Assistant, after further enquiry 
found that he was the son of Hasna, but instead of proceeding to 
decide the suit on the merits, dismissed his appeal, on the 
ground that lie should first sue for possession of the land and 
then for mesne profits, or should sue for both together. No 
reason was given for not disposing of the suit actually before 
the Court, which was for rent, nor w'as there any decision that 
the defendants were not tenants of the plaintiffs father. If the 
plaintiff was not entitled to maintain the suit then before the 
Court, it does not appeiir why the Court should have thought it 
necessary to go into the question of the plaintiff*s paternity in 
that case, and the result of its doing so and then dismissing the 
])laintiff s claim on the ground that it ought to have been brought 
in another form, was to deprive the defendants of the opportunity 
of contesting it« decision on the question of the plaintiff’s 
paternity by appeal to a superior Court. 

The plaintiff then, by hi.s mother as next friend, brought 
the present suit for possession of the land. Tlie defendants, as 
before, denied that ho was son of Hasntv, but both the Courts 
below, the second being that of Pundit Moti Lai as before, have 
hold that the previous decision makes this question r^s-j»dica<a 
in the plaintiff’s favo\ir, and have deci'eed the claim. 

In second appeal the defendants urge that their grounds of 
appeal have not been properly disposed of. We are of opinion 
that the previous decision of the Judicial Assistant must be 
rogivrded as a decision thirt the suit would not lie as framed and 
thorofoi'o 1^0 conclusion coiqo to by him upon any question of 
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fact arising in the case which was not essential to that decision 
can be legarded as a final decision of that question between 
the parties. The Judicial Assistant should have decided the 
former appeal upon the merits, if the plaintiff was entitled to 
maintain the suit then brought, and if the plainilf could not 
maintain that suit it was improper for the Judicial Assistant to 
attempt to determine a question which could have no bearing 
upon the decision of the appeal. By doing so, he has placed 
the parties in a false position in the future suit to which he re¬ 
ferred the plaintiff, and it is onl 3 ' because his previous decision 
of the question, which was certain to arise in the new suit, 
must be regarded as not binding on them, that they can be 
relieved from that position. 

We accept the appeal, set aside the decree of the Judicial 
Assistant, and remand the case to his Court for a fresh decision 
of the defendants* appeal after determining whether the plain¬ 
tiff is the son of Hasna or not. Tlie Court fees paid on the 
appeal to this Court will be refunded, and the remaining costs of 
the parties will be disposed of by the lower Appellate Court. 

At the Judicial Assistant has irregularly given an opinion 
upon the question in a previous appeal, we also transfer the 
appeal from his Court to that of the Deputy Commissioner. 


No. 30- 

Before Barkley and Burney, JJ. 

B ADH AW A MAL— (Defendant) —APPELLANT. 

Versus 

HIRA— (Plaintiff)— RESPONDENT. 

Case No. 446 of 1882. 

Registration Act—{III of IS77), section 17—Instrument ^'declaring*' 
title to immovable property—Entry in ledger—Admission in writing--Con¬ 
tract reduced to form of a document—Exclusion of other evidence of the 
contract—Evidence Act (J of 1872) sections 91, 92, proviso (4)— Transaction 
rescinding or modifying contract. —In a suit for redemption of mortgage 
in which the defendant pleaded a sale of the mortgaged property, the 
lower Appellate Court held that the sale could not be proved, as the 
terms of the contract had been reduced to the form of a document, and 
that as this required registration, but was neither registered nor stamped, 
it was inadmissible in evidence and other evidence of the contract was excluded 
by section 91 of the Evidence Act. The document in question was an entry 
in the plaintiffs diary consisting of two parts, the first of which was 
merely a memo, by the creditor of the particulars of the transaction 
between the parties, while the second part was as follows,*—- 
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“ I, H. M., have sold the house of my own free will to K. C for 
Rs. 273, dated Jeth Sudi 1st, 1927. 

Held, that the above entry could not be regarded as an instrument 
declaring any title to or in immovable property ivithin the meaning of 
section 17 of the Registration Act, the transaction being already complete, 
and the entry in question being evidently merely intended as an acknowledg¬ 
ment of the correctness of the facts stated in the memo., and not being 
an acknowledgment of the receipt or payment of the consideration, did 
no loquire registration. Such an acknowledgment was a mereadmission 
in writing which m igtit be contradicted by other evidence, as it could 
no properly be said that the terms of the contract had been reduced to 
the form of a document, so as to exclude other evidence. 

Held. also, that evidence of tho sale was not excluded by the 4th 
proviso to section 92 of the Evidence Act, on the ground that it rescinded 
or modified tho mortgage, tho addition of a now contract, in which tho 

previous transaction merges, being a very different thing from rescind¬ 
ing or modifying tho former contract. 

No. 35. 

Before BarlcUy and Burney, JJ. 

II.VRCIIAND RAI & OTHERS— (Defend.^nts)— 

APPELLANTS. 

Versus 

CHUTTAN LAL & ANOTHER— (Pl.mntiffs)— 

RESPONDENTS. 

Case No. 531 of 1883. 

Arhitmion-Ciril Procedure Code (Act XIV of 1882), sections 508, 509, 
512~-Order of reference—Omission to pass such order—Fatal defect.—Held, 
that tho omission of a Court wliich refers a case to arbitration to pass an order 
of reference such ns is contemplated by sections 508,509 of the Civil Procedure 
Code, is fatal to tho subsequent proceedings, and in the absence of any such 
onlor f hero can bo no legal award. 

No, 36. 

Before PlouxJen and Elsmie, JJ. 

RABTD.AT & OTHERS—(PLAiN”nFFs)—APPELLANTS. 

Versus 

HAR L.-VL A' OTHERS— (Dkfknd.vnts)— RESPONDENTS. 

Citso No. 820 of 1881. 

Custom, Adoption-Brahmin agriculturists of Rohtak district—Decla¬ 
ration of appointment o/heir.—In a suit, the parUes to which were agri¬ 
culturist Braliniins of tho Rohtak district, found that a more declaration 
made before the Settlement authorities by a proprietor that he had adopted 
a certain boy 3 years preWoiisly and desiroil to transfer his land to him. 

was not in itself sufficient by custom to constitute a valid adoption or appoint- 
inent of tlio boy as heir, 
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further a/ppeaZ from the order of Colonel (7. C. Minchin^ Com¬ 
missioner of Hissar, dated \^th February 1881. 

J. C. Basu for appellants. 

Lai Chand for respondents. 

The facts of this case sufficiently appear from the judg¬ 
ments. At the first hearing of the present aj^peal before a 
Division Bench of the Chief Court, the Court (Elsmie and 
Rattigan, JJ.) remanded the case for a fuither enquiry into the 
question of custom involved by the following judgment, delivered 
by— 

Elsmie, J.—The real question for decision in this case was 
whether the deceased, Sheo Nath, a Brahmin agriculturist, 
adopted or appointed to he his sole heir his nephew, Dhani, 
in such a manner as is binding by custom applicable to the 
parties. 

The first Court found that not only had there been no 
adoption, but that Sheo Nath had not desired to adopt any 
one or to appoint any particular person to be his heir. The 
claim of the plaintiffs for half of the estate, to which they were 
prima fade entitled under the ordinary rules of inheritance, was 
therefore decreed. 

On appeal to the Commissioner the defendant x'elied on a 
declaration made by the deceased on 16th April 1878, before 
the Deputy Superintendent of Settlement, to the effect that he 
had adopted Dhani three years previously, and desired to transfer 
his land to him. The Commissioner referring to Chapter III of 
Rattigan’s Digest of Customary Law, was of opinion that the 
declaration made by the deceased was sufficient in itself to 
constitute a valid adoption or appointment of an heir. The Com¬ 
missioner, therefore, dismissed the plaintiffs’ claim, and against 
that decree the plaintiffs have now prefeiTed a further appeal to 
this Court. 

We observe that although it is stated in the Digest of 
Customary Law that an appointment as heir may be manifested 
by a declaration, it by no means follows that such a declaration 
is in all cases all that is required to constitute a valid adoption. 
In the present case it is alleged that by custom such ‘ ‘ declara^ 
tion ” was not in itself sufficient, and also that Sheo Nath did not 
act upon it, but in fact cancelled it. The record, moreover, shows 
that the Settlement authorities declined to taken action upon the 
declaration. 
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I'ui’ther, wc do not find tliat the first Coui’t considered the 
cficct of the declaration, or that the plaintiffs had any proper 

opi)ortunity of piviiiK evidence to sliow that Sheo Nath changed 
his mind. 

As the evidence on the lecord is insufficient to enable 

us to tlispose satisfactorily of this appeal, we must remand 

the ease under .section .hfifi. Civil Procedure Code, to the first 

Court foi- full investigation of and findings upon the following 
issues :— 

—Did .Sheo Nath adopt or aj.point Dhani ns his heir 
in such manner as would constitute a valid appoint¬ 
ment according to the custom governing the 
piuties ? 

2.—If .so, did .SI,CO Nath revoke that api>ointment before 
his dejvtii ] 

:h^ Hy custom was such rc'vocation valid and suiheient to 
cancel tl)e effect of the appointment ? 

'I he record of the further empury to bo submitted through 
the CommissiotuM-, who should forward it to this Court with an 
expiession of his <»wn <.>|)inion on the above issues. 

On receipt of a retxnn to the above order of remand, the 
judgment of the Court was delivered as follows by— 

Elsmik, J.—We have considered the evidence recorded by 

the first Courts and the findings submitted by that Court and 
by the Commissioner. 

Tlic first Court is now of opinion that Sheo Nath did apjioint 
Dbani Ram to be his heir, but there is no finding, nor indeed is 
there on tlio reeord any evideiiee on which a finding could bo 
based, to the idleet that the appointment was valid by custom. 
Tlio Coiniiiissioner’s tiiuliiigs are not clear. 

llie parties, as lias already been pointed out, are Brahmins 
of the Bolitak district. The defendants’ case was that Dhani 
Ram had been duly adopted by Sheo Nath, all the usual 
formalities having been complied with. But both of the lower 
Courts found that there hail been no formal ceivinonial adop¬ 
tion. The, Commissioner dismissed plaintiffs’ claim on the 
sole ground that tho declaration made by Shw Nath to the 
Bc\onuo authorities was in itself sullieient to constitute a valid 
appomtnient. But considering tho paste of the i«rties and 
tho district to which they belong, we think that pri,>M facU 
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such a declaration in the absence of clear proof of custom is 

not sufficient to constitute a valid adoption or appointment of 
an heir. 

The defendants did not base their claim on the allegation 
that such custom existed, and no evidence of such a custom has 
now been brought forward. 

We must, therefore, accept this appeal, and, reversing the 
decree of the Commissioner, restore that of the first Court, with 
costs throughout. 


No. 39. 

Before Barkley and Burney, JJ. 

KANHYA LAL— (Plaintiff)— APPELLANT. 

Vey'sus 

KISHNA— (Defendant) —RESPONDENT. 

Case No. 405 of 1882. 

Custom, Inheritance—Agarwal Baniyas of the Gurgaon district- -Repre- 
sentation—Hindu Law .—Found that the Agarwal Baniyas of the Gurgaon 
district do not follow strict Hindu Law, but a custom which allows 
representation amongst coUatei’al heirs. 


No. 40. 

Before Barkley and Barney, JJ, 

MAYA MAL— (Defendant) —APPELLANT. 


Versus 

[ADHO MAL— (Plaintiff) —RESPONDENT. 

Case No. 533 of 1883. 


Malicious prosecution, suit for damages for—Reasonable and probable 
cause—Malice when to be inferred. —In a suit for damages for malicious 
prosecution, held, that it would be dangerous in this country to hold 
that a man acts without reasonable or probable cause who launches a 
criminal prosecution without having obtained good advice as to whether 
the facts amount to the offence charged. When he has stated the facts 
accurately, without any attempt to mislead the Court, there is no reason 
for presuming that he acted without reasonable or probable cause 
because the facts do not support the charge laid. 

With regard to malice, held that the law will not imply malice when 
no malice existed, but when facts are proved which give rise to a pre-j 
sumption that malice existed, the Courts may infer that there was malice, 
that is, that the defendant acted from some other motive than an honest 
desire to bring a man whom he believed to have offended against the 
Criminal law to justice. 

In the present case the absence of any intention on the part of the 
defendant to do a wrongful act being cleai'ly proved, held that malice 
could not be inferred. 
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Wo. 41. 

Before Plowden and Smyth, JJ, 

KALLU MAL^PLAINTIFF. 

Vertsus 

ALAF KHAN—DEFENDANT. 

Case No. 8 of 1883. 

Limilation Act {XV of 1877), schedule II, article 179—Execution of 
i-coee Application to execute the decree or to take some step in aid of 
execution Applicalion to keep the decree in force. — Held, that an applica¬ 
tion which is merely made to keep a decree in force, and is not an application 
to the Court to execute the decree, nor to take any step in aid of execution, 
gives no fresh starting point for Uraitalion under clause (4), article 179 
of the 2nd schedule of the Limitation Act of 1877. 

Case referred by Capt. R. C. Temple, Judge, Cantonmeyit Small 

Cause Cottrt, Amballa, under section ^\1, Civil Procediire 

Code. 

Ihe luuteritil facts of this case appear from the follow in g 
Older of the Judge of the Cantonment Small Cause Coui^t:_ 

A decree of 7th August 1876 for Rs. 27-2-0 bought by 
Oude Ram, applicant, was executed by the decree-holder on 
the 28th August 1877, when the judgment-debtor was not 
found, and was filed on the 30th August 1877 ; again the 
present applicant made application, on the 3i-d July 1880, 
that the judgment-debtor was not to be found and that he 
ai)plied merely to have the decree kept alive and nothing 
more. He made no specific application to have any particular 
execution, or took any other sU*p. 

He applies now, 11th Juno 1883, on the ground that 
limitation runs from that date, 3rd July 1880. 

In my opinion the ai>plieation of 3rd July 1880 was 
no step in aid of execution under article 179 (4), schedule 
11 of the Dimitation Act, but I rofer the matter to the 
Chief Court for decision. 

The judgment of the Chief Court w*is delivei'ed by— 

Plowden, J.— The law of limitation applicable to the 
proceedings in 1880 and at the tine of the pi^esent applica* 
tion wiis, and is, Act of 1877. Tlio question is whether 
the application of July Jul, 1880, being mei'ely an application 
to keep the deci'eo in foroe’* gives a fresh starting point 
under clause 4 of article 179 of schedule II. We are of 
opinion that though it might have been sufficient under Act 
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IX of 1871 (see Full Bench ruling of the Calcutta High 
Court in I. X. R. 3. Oal.^ p. 235) it is not sufficient under 
the present Act, which requires that the application should 
be one for the Court to take some step in aid of execution. 
The present application was obviously not an application to the 
Court to execute the decree, nor to take any step in aid 
of execution, and therefore did not come within article 179, 
clause 4. The Bombay High Court has ruled to the same 
effect in I. L, R, Vol. Vlly Bombay^ p. 459. 


No 44- 

Before Plowden and Smyth, JJ. 

ABNASHI RAM— (Plaintiff) —APPELLANT. 

Versus 

MUL CHAND— (Defendant)— RESPONDENT. 

Case No. 1155 of 1881. 

Custom, Inheritance—Kh<itris of Lahore —Association and disassociation 
—Immovable property ancestral and acquired—Hindu Law. —In a suit for 
inheritance the parties to which were Khatris of the Lahore district, found 
that the said parties had adopted and were governed by the local custom, so 
far as regards succession to ancestral immovable property, but that it was 
not proved that custom overrode the Hindu Law in regard to any other kind 
of property, and th.-.t in respect to such property the rule of succession to 
be applied was the Hindu Law, which gives a preference to the associated 
over the disassociated brother. 


No- 45. 

Before Smyth and Barkley, JJ. 

„ Barkley and Burney, JJ, 

DIWAN SINGH & 3 OTHERS— (Depdts.)— APPELLANTS, 

Versus 

BHUP SINGH & ANOTHER— (Pltffs.)— RESPONDENTS. 

Cases Nos. 613 of 1881 and 189 of 1883, 

Custom, Adoption—Gil Jats of Tahsil Moga—Appointment of heir — 
Highl of appointed heir to succeed to property left by descendants of his 
natural father-In ^ suit the parties to which were GilJats, residents of 
M. Ramonwala, Tahsil*Moga, Zilla Firozpur, found that an appointed heir 
does not by custom forfeit his right to succeed as heir to property left by his 
brother’s sons along with the sons of another brother. 
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No- 48. 

Before Smyth and Elsmie, JJ. 

BISIIEN SING H~(Defendant)— APPELLANT. 

Versus 

8AMDU— (Plaintiff)— RESPONDENT. 

Case No. 2507 of 1882. 

Limitation Act (AT of 1877), Schedule 11, article 10—Sale of property in 
ponHcsRion of tenant—Suit for pre-emption—Phijsical possession—Held, that 
whom proi^erty sold is at the (imo of sale in the possession of a tenant 
undoi a lease fiom month to month or for an unexpired term, 
the purciiaser cannot lake physical possession under the sale in the sense 
contemplated hy article 10. schedule 11 of the Limitation Act, unless he 
takes such possession as will enable him to exercise complete physical 
control over the property. To constitute physical possession it is not sufficient 
that notice of the sale should be given to the tenant and that the tenant 
shouhl acceiit t!ie purchaser as his landlord and agree to pay him the rent, 

an agicement to hold as a tenant not being equivalent to a delivery of 
physical possession. 


No 49- 


Before BarJdey and Bnimey, JJ- 
IVIU 11AIMMAD YAR —(Defendant)— APPELLANT 


I 




GlITLAlSr— (Plaintiff) —RESPONDENT. 

Case No. 2400 of 1882, 

Limitation Ad {XV of 1877), schedule II, articles 142, 144—Dj>posse 5 . 
Sion and diseontinnaucc of possession—Adverse possess:ou~\Vastc land— 
Burden of proof.- riaiiitifis sued on the 8th December 1881 for possession 
of certain land said to have been purchased from one lit. B. on the 12th 
Novemher 1881. it being alleged that the land bad lain waste unUl two years 
before, when the defendant had wrongfully taken possession. Defendant 
plca.lc.1 a imivhase hy himself from lit. B. 18 yoai^ ago. The lower 
Appellate (\mrl held that the land had lain waste, that the evidence did not 
eslabhsii adverse possession for even 12 years heforo suit, and that as the 
dofemhiiit had admitted the liUo of Mt. B. in 1802, it was for him to show 

wlion 111 ' limk a.iverso possession of the gvoniul. 

Ilchl, tliat Uiomoro fact that Ml. B. hail allowed the land to lie waste, 

as she was living with her hnsband elsewhere, wonld not amount to 

iliseonlinnanco of possession within tho meaning of article 142, Schedule 11 
of Iho Limitation Act. 

Ildd fnrilier, tliat if tho land as fonnd hy the lower Appellate Court 
was allowed to lie waste after iMt. B.’s title to it was admitted 
in 18li2. tliere conUl scarcely bo said to have been an.v act of disposses¬ 
sion, and the ease would fall rather under article 144 Uian under .article 142 
of the 2n(l schedule of the Limitation Act. and that tho plaintiff was not 
therefore obliged to prove his vendor’s possession within 12 years before 
suit, but only that it was brought within 12 years from the time when the 
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possession of the defendant or of some person imder whom he claimed became 
adverse, and that the finding that the land lay waste was sufficient to 
shift the burden of proof as to when possession became adverse on to the 
defendant. 


Second appeal from the order of Lieutenant-Colonel E. L. 

Ommanney, Civil Judge of Derajat, dated \1th August 1882. 

Lai Chand for appellant. 

The material facts of this case appear from the judgment of 
the Chief Court, delivered — 

Barkley, J.— This suit was brought b^’- the plaintiff on 
8th December 1881 for possession of the share of his aunt 
Mussammat Bakhtawar in a site, this share having been 
purchased by the plaintiff on the 12th November 1881, and it 
being alleged that the land had lain waste until two years before 
when the defendant had wrongfully taken possession. The 
defendant pleaded a purchase by himself from Mussammat 
Bakhtawar 18 years ago, and the only issue framed by the Court 
of first instance related to this alleged purchase, which it was 
found that the defendant’s evidence failed to prove, and the 
plaintiff’s claim was therefore decreed. 

On appeal to the Judicial Assistant Commissioner, that 
officer, after a local inspection at which he examined one witness, 
though he had not infox-med the parties that he proposed to take 
evidence, found that the defendant had held advei'se possession 
of the land claimed for 18 years befoi'e suit, and therefoi*e dis¬ 
missed the suit. 

On further appeal the Commissioner held that the land had 
lain waste, that the evidence did not establish adverse posses¬ 
sion for even 12 years before suit, and that, as the defendant 
had admitted the title of Mussammat Bakhtawar in 1862, it 
was for him to show when he took adverse possession of the 
ground. He therefore restored the decree given by the first 
Court. 

In second appeal it is urged that the burden of proof has 
been thrown upon the wrong party, and that it was for the 
plaintiff to establish his case, wliich was that the defendant had 
taken possession two years befox’e suit. 

In the argument certain statements made by the plaintiff’s 
Mukhtar are referred to as admissions of discontinuance of 
possession by Mussammat Bakhtawar beyond the term of 
limitation, but these statements amount to no more than that 
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she hiifl allowerl the land to lie waste, as .she was living with 
her hushand in Jhang. This would not amount to discon¬ 
tinuance of po.ssession. 8ee Indian Law Reports, 6 Calcutta, 311, 
and INlr. Riva/.’s iiote to article 142 of the Limitation Act. 

If, luoi-eover, the land, as found by the Commi.ssioner, was 
allowed to lie waste after Mussammat Bakhtawar’s title to it 
was admitted in 1862, there can scarcely be Sfiid to have been 
any act of rlispossession, and tlie case would fall rather under 
article 144 than under article 142 of the 2nd schedule to the 
Limitation Act. The plaintiff is therefore not obliged to prove 
his vendor’s po.ssession within 12 years before suit, but only 
that it is brought within 11 years from the time when the 
posse.ssion of the defendant or of some person under wliom he 
claims ■ became adverse. Rao Karan Sinyh v. Rajah Bakir 
AH Khan, /. L. R,, 5 All. ; .i. c. L. R. 9 I. A. 99, at p. 102. 
It is ti'ue that the Commissioner treated the burden of proof as 
lying on the defendant, but this was because the title of the 
idaintiffs vendor had been admitted by the defendant in 1862 
and the defendant’s own case was that he had purchiised from 
her, and he had failed to prove that purchase. On the finding 
that the land lay waste, this appears to be sufficient to shift the 
burden of i)roof as to when i>ossession became adverse. The 
Commi.ssioner evidently disbelieved the defendants evidence 
of posse.ssion for more than 12 years before suit, so that no 
(luestion whether that possession was permissive can be said to 
arise. 

We therefore tlismiss the apix'al and decree the plaintiff’s 
costs in this C\>urt against the defendant-appellant. 


IIIRA A 


d 1 . V A’ 


No- 54. 

Brftnr Plomlen and Ehmie, JJ. 

A N (ITH E R — (D ek ex i>axts)— APPELLANTS. 

IV/vaN 

ANOTHER—(Plaintiffs)— RESPONDENTS. 

Case No. 1766 of 1883.' 


i?t's judicata— Suit hij proprietor occiipaacy fonaii//nr possw* 

Sion onground oj inra/id mortgage-Suhsequent suit by tenant against the 
proprietor to be restored to possession — Accrual of tenant's title to recoMr 

-Non-forfeiture of interest of oecuponey tenant by reason of 
unautho} ised alienation. la a suit by certain occupancy tenants against 
their proprietors to recover possession of their holdings, it appeared that 
in aforniorcase tho proprietors sued the tenants and their mortgagee for 
lH)sscssoin of tho same laud on tho groiial of au invalid traasfer of 
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possession by the mortgagors, the tenants and the transfer being decided to be 
invalid against the proprietors, the latter obtained a decree. 

Held^ that the plaintiffs’ title to possession in the present case was 
not res judicata, such title accruing only after the former suit had been 
decided and in consequence of the decision. 

% 

Held further, that there is nothing in the law which renders the 
interest of an occupancy tenant liable to forfeiture merely by reason of an 
unauthorised alienation by way of the mortgage. 

Plowden, J.—We are of opinion that the decision of the 
Commissioner in this case, that the plaintiffs^ title to possession 
is not res judicata, is correct. 

In the former case the proprietor sued the tenant mort¬ 
gagor and his mortgagee for possession, on the ground of an 
invalid transfer of possession by the mortgagor, the tenant. It 
was then decided that the transfer was invalid against the 
proprietor, and that decision is conclusive as between the pro¬ 
prietor on the one hand and the mortgagor and the morgagee 
on the other. It was a necessary consequence of this decision 
that a decree in that suit should be given to the proprietor to 
recover possession of the mortgaged land. He was entitled to 
such possession as against both mortgagor and mortgagee at the 
commencement of the suit, though he might not be entitled to 
retain possession after he had recovered it, as against the mort¬ 
gagor taking proper steps to recover possession. Until such 
time as the mortgage was set aside by competent authority it 
bound the mortgagor and had no title to possession, and it was 
only by the decree in that suit that the mortgage was set aside. 

There is nothing inconsistent in holding that at the time 
when the former suit was instituted the tenant bad no title to 
possession, and that at the time when the present suit was in¬ 
stituted he had. A decision involving the latter proposition in 
no way counteracts or is inconsistent with the decision involving 
the former; on the contary, it goes as far as to affirm it, in saying 
that the tenant’s title to recover possession accrued only after the 
former suit had been decided and in consequence of the decision. 

On the second point too we concur with the Commissioner. 
There is nothing in the law which renders the interest of an 
occupancy tenant liable to forfeiture merely by reason of an 
unauthorised alienation by way of mortgage. 

The appeal is dismissed with costs. 
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No. 57. 


Before Barkley and Barneyy JJ. 
KUNDAN LAL— (Decuee-iiolder) —APPELLANT. 

Versus 

DALIP SINGH— (Judgment-debtor) —RESPONDENT. 


Case No. 1094 of 1883. 

Civil Procedure Code (Act XIV of 1882), section 2G6 (g)-Liability of 

jagir income to attachment—Pensions Act {XKlIl of 1871), section ll—Attach. 

ment of assigned land rerenue in hands of lamhardars — There is nothing 

either in clause {g) of section 2GC of the Civil Procedure Code, or section 11 

ef the Pensions Act, which protect the income of a jagir from attachment 
in execution of decree. 


QncETBy whether assigned land revenue can be atUached in the hands 
of the lambardars of the village before it lias rcachol the assignee? 


No. 59. 

Before Plowden and S my thy JJ. 

DHARM DAS— (Defendant) —APPELLANT. 

Versus 

ESHRI PERSHAD & ANOTIIER_(Plaintiffs) -RESDTS. 

Case No. 1534 of 188,3. 

Limitation Act iXV of IS771 section U-Suit on an mcard-Previou< 
proceeding to enforce the same arrard summarily—Exclusion of time. 

occupied in such proceeding-Defcct of jurisdiction or other cause of a like. 

natnre.-ln a suit based upon an award made by an arbitrator appointed 
by the parties, the plaintiffs in computing the limitation prescribed for 
the suit claimed to exclude the period during which they had been pro¬ 
secuting against the same defendant a proceeding under section 525, Civil 
Procedure Cotlo, the object of which was to procure the conversion of the 
same award into a decree. In the last named proceeding the fir«t Court 
nnd lower Appellate Court assumed to grant the applicants the relief sou^t 
by them, but it was finally decided in the Chief Court that the award by 
reason of its indefmitenoss was incapable of being converted into a decree 
in a summary proceeding under section 525 of the Code, 

Ileldy that though the first Court had jurisdiction to entertain the 
applications that the award should bo filed, it was both within the 
latter nnd the spirit of section 14 of the Limitation Act to hold that the 
liability of the Court in a proceeding under section 525. tivil Procedure 
Code, to convert, the award into a decree was an inability in that Court to 
entertain the proceeding from a cause of a liko nature with a defect of 
jurisdiction in the Court, and that the fact that the plainUfI himself elected 
the summary remedy did not of itself debar him from claiming the benefit 
of section 14 of the Limitation Act. 
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No. 60. 

Before Barkley and Burney, JJ, 

GURDITl'A MAL.— (Defendant)— OPPOSITE PARTY 

IN REVIEW—APPELLANT. 

Versus 

SULTAN MUMAMMAD—(Pltff.)—PETITIONER FOR 

REVIEW—RESPONDENT. 

Case No. 415 of 1883. 

Equitable assignment—Rights arising out of a contract—Intention — 
Notice—Assignment of debt.— ThQ rights arising out of a contract, when the 
matter of the contract permits it, are assignable in equity for a valuable 
consideration ; such assignment may be made by any words or acts show¬ 
ing a clear intention to assign, and may be valid as against the assignor 
without any notice to the debtor. Nor is notice necessary as against 
third parties, including judgment-creditors of the assignor, who simply 
stand in. the same position as the assignor. But the intention to create a 
‘charge must be shown, and therefore a promise to pay money when the 
debtor receives a debt due to him from a third person does not consitute an 
equitable assignment, ’so as to charge the debts in the hands of such third 
person. 

Defendant, who had a contract with the Postal Department for the 

I 

maintenance of a certain postal stage at a monthly payment of Rs 600, 
mortgaged to the plaintiff his chauki and horses ^vith possession, and agreed 
with the plaintiff, his mortgagee, that the said monthly payment accuring 
to him under his contract would be paid to the mortgagee, of which 
Rs. 200 should be credited to the mortgage-debt, and Rs. 400 should bo 
applied to the maintenance of the horses. 

Held, that the interest affected in the above case was one which 
admitted of being assigned, and further that there was suflBcient indi¬ 
cation of an intention to transfer or appropriate the debt to the plaintiff 
or for his use, the assignment thus falling within the principle of an 
equitable assignment and creating a valid equitable charge upon the fund. 
If defendant had received the money, he would have been bound to hold 
it on account of the plaintiff, and if it had been attached in his hands, 
the plaintiff might have had it released under section 280 of the Civil 
Procedure Code. 

Barkley, J.—A review of judgment has been applied for 
on the ground that the transaction between the plaintiff and 
Pir Muhammad was an equitable assignment for valuable con¬ 
sideration of the monthly payment accuring to the latter under 
his contract with the Postal Department, and that the money 
due under that contract thus became the plaintiff^s property, 
and was not liable to attachment for Pir Muhammad’s debts. 
The application for review having been granted by Mr. Justice 
Burney (Powell J. being no longer a member of the Court) the 
appeal has again been argued. 
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It is argued that as the nionej^ was not due when the 
transaction was entered into there could be no assignment of 
the right to the money, but the case of Row versus Dawson (2 
White and Tndods Z. C., hth edition, 72G), is a distinct authority 
to the contrary ; see also the notes to Ryall versus Rowhs at 
page 7G9 of the same volume. And in Leake’s Digest of the 
Daw of Contract, at page 11G8, it is said that “ the rights arising 
out of a contract, where the matter of the contract permitted 
it, have always been held to be assignable in equity for a 
valuable consideration.” 

The assignment may be made by any words or acts showing 

a clear intention to assign—Zea/re, page 1171. As Lord Hard- 

wicke said in Roiv versus Dairsmt ; “Any words will do ; no 

pai-ticular words being necessary thereto.” And it “ may be 

valid as against the assignor, without any notice to the debtor 

ZeaA'c, page 1173. See also Fisher on Mortgagee, sections 63, 

G5, Storys Equity Jurisprudence, section 1047, page 2G7 
twelfth edition. 

, Nor is notice necessary tis against third parties, vho 

simply stand in the same position ns the assignor”: 2 White 

and Tudor, page 778. This applies to judgment-creditors of the 

assignor ; Crow versus Robinson, Z. R, 3 C. P. 2G4, Scott 

Lord Hastings, 4 K. and J., 633 ; Meghji Ha,uraj'yei^x.s 

Raniji */aita, 8 Roinbag High Co,irt Reports, 169 at page 174 
and 177. 

But the intention to create a charge must be shewn ; 2 
White and Tndor, 772. A promise to pay money when the 
debtor receives a debt due to him from a third person thei'e- 
fore does not constitute an equitable assignment, so as to chai'ge 
the debt in the hands of such third person : Ib, 778 ; and see 
No. 63 of Punjab Record for 1873. 

As authorities showing that equitiible assignnmenC or, as 
they are called in the Transfer of Property Act, 1882, transfers 
of actionable claims, are recognized by the law of India, and are 
regulated by similar principles to those established by Courts of 
equity in England, 1 Madras High Coxirt Reports, 139 and 160, 
4 Lengal Law Roporfs 0. C, </. /. {Grose veraus Anv^iUiniayi 
Dasi, a case transferred from the Hughli District); 8 Bombay 
High Court Reports 0. C. J, 169, and A, C. J. 133 and/. 
Z. R. /. AUahabad, 732, may bo referi'ed to, in addition to the 
cases in this Court. AVhero the Ti'ansfor of Property Act is m 
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force, sections 5, 6 and 8, and Chapter VITI contain the rules 
applicable to such transfers. Section 5 shows that future 
interest, may be transferred, and section 6 states the restrictions 
upon the transferability of such interests. 

Applying these principles to the present case, the first 
question to be considered is whether the matter of the contract 
permitted the transfer alleged to have been made, or, in the 
language of section 6 of the Transfer of Property Act, whether 
“ it is opposed to the nature of the interest affected thereby,” 
as it is clear that the transfer is not prohibited by any other 
rule of law. No question arises whether the contract itself 
could be transferred without the consent of the other party to 
the contract, as it is clear that there was no assignment of the 
contract. Nor, so far as the agreement purports to be a mort¬ 
gage of the chauki and horses, with possession, does any question 
as to its effect arise in the present case. The question relates 
to the stipulation that, of the income from the monthly pay¬ 
ment for the hire of the horses, Rs. 600 monthly would be paid 
to the mortgagee, of which Rs. 200 should be credited to the 
mortgage debt, and Rs. 400 should be applied to the maintenance 
of the horses. This cannot be said to be opposed to the 
nature of the interest affected by it, for it expressly provided 
for the horses being maintained for the purposes of the con¬ 
tract Pir Muhammad had entered into with the Postal Depart¬ 
ment, and unless that contract was carried out by Pir Muham¬ 
mad, the sum accruing due to him, out of which the assign¬ 
ment was made, could not come into existence. It is very 
similar to the assignment of freight, to be earned by a ship. 
I am of opinion therefore that the interest affected was one 
which admitted of being assigned. 

The next question is \^hether the words used manifested 
an intention to assign or to create a charge. It is true that, in 
the absence of notice to the Postal Department, the right to 
receive the monthly payment remained with Pir Muhammad 
and his stipulation to pay over the income received, did not 
bind the money when in the hands of that Department, nor 
would it have given the plaintiff any title to the money as 
against a subsequent assignee, of the assignment, of whom 
notice had been given. The assignment therefore cannot be 
said to have made the money, when it became due, the plaintiff’s 
property. 
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But it is a distinct “ agreement between a creditor and a 

debtor that the debt owing shall l>e paid out of a specific fund 

coming to the debtor,” and therefore falls within the principle 

of equitable assignments as explained by Lord Truro in Rodick 

versus Gandell, De G. Mac. and G. 763 (cited 2 White and 

I'udoTjll^)^ and cre;ites a valid equitable charge upon the fund.” 

It is a distinct unequivocal engagement that the particular 

fund shall be made liable to the debt : (Fisher on Mortgages, 

section 64). There is therefore sufiicient indication of an intention 

to transfer or appropriate the debt to the i^laintiff or for his use. 

An agreement of this nature, contained in a registered deed, 

cannot be held to amount merely to a promise by the debtor to 

pay when he receives money due to him from a third person, or 

to be revocable in its nature. The contract purports to convey 

an interest in the future income, immediately by its own force, 

without the necessity of any further act on the part of the 

assignee when the money became due ; and the debtor would be 

bound to peifonn the contract, when he acquired the power of 

doing so {Uolroyd versus Marshall, 10 //. Z. C. 191, 211: Fry 

on Specific Performance, section 972). If Pir Muhammad hiul 

received the money, he would therefore have been bound to hold it 

on account of the plaintift, and if it had been attached in his hands, 

the plaintiff might have had it released under section 280 of the 
Civil Procedure Code. 


It must therefore be held that there was a valid assignment, 
which gave the plaintiff an interest in the debt similar to what 
might be given under section 138 of the Transfer of Property Act, 
and as the attaching creditor cannot claim to be put in a better 
position than that of the judgment-debtor, the plaintiff is entitled 
to the decree given by the Civil Judge. I would therefore dismiss 
the appeal, and decree the plaintiff’s costs in this Court against the 
appealing defendant. 


Judgment of Eurney, J.—Omitted. 


No. 61- 

Before Barkley and Burney/, JJ. 

MUSST. MEMA & OTHERS— (Dekendaots)— APPELLANTS. 


Versus 

MAHABBAT it 6 OTHERS— (Plaintiffs)— RESPDTS. 

Case No. 254 of 1S83. 

Cuslom, Gi/l-Nijjar Jats of M. Pimiori Nijjaran, JaUatidhar—Gift 
to daughter's sens.—Found, that no custom exists in M. Piudori Nijjaraa 
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in the Jallandhar district, whereby a Jat proprietor of the Nijjar got 

can make a valid gift to grandsons (daughter’s sons) who Uved with 

him and were brought up by him. without the consent of collaterals 

descended from the donor’s uncle, there being no adoption and no finding 

that the father of the donees would, but for the gift, have succeeded as a 
khana-damad. 

No 63. 

Before Barkley and Burney^ JJ, 

SAHIB RAM— (Plaintiff) —APPELLANT. 

Versus 

NAGAR MAL, HEIR OF SHANKAR DAS— (Defendant)— 

RESPONDENT. 

Case No. 738 of 1883. 

Contract Act {IX of 1872), section 23-Foirf agreement-Court of 
tts own motion raising the objection that the agreement sued upon is 
void—Agreement involving injury to properly of another—Agreement of 
which object is fraudulenL—VUrnm sued the defendant upon an agree¬ 
ment admitting the latter as a partner in a contract, for which plaintiff 
had already tendered, to supply wheat to the Commissariat Department, 
for his share of the losses incurred in such contract and for damages. 
It was admitted that the plaintiff was aware that defendant was at the 
time in the employment of the Commissariat Department, and that in 
tendering for the contract he had to state that no one connected with the 
Department was at the time of the tender, nor should afterwards be 
admitted as a partner with him. The lower AppeUate Com t dismissed the 
suit on the ground that the agreement sued upon was void. 

Held^ that the lower AppeUate Court could of its own motion take 
the objection that the said agreement was void, though this was not 
pleaded by the defendant, and dismiss the suit upon that ground; as 
if it becomes apparent on the face of the proceedings that an agreement 

is not enforceable by law, the Court cannot be asked to enforce it whether 
the plea is put forward or not. 

Held further, that though the object of the agreement sued upon 
could not be held to involve or imply injuiy to the property of another 
within the meaning of section 23 of the Contract Act, the rights which 
it was the object of the agreement to infringe not being rights of pro¬ 
perty stiU the object of the agi-eement being fraudulent, it was equally 
rendered void by the same section. 

The false representation made to the Commissariat Department was 
“ a promise made without any intention of performing it,” and was made 
to deceive the Agents of the Department, and to induce them to enter 
into the contjact with plaintiff on behalf of the Department. It was 

as defined in section 17 of the Contract Act,- and the 
object of the agreement between plaintiff and defendant being to obtain 
a contract from the Commissariat Department for the benefit of both which 

could not be obtained for both without fraud, was fraudulent within tho 
meaning of section 23, and therefore unlawful. 
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No. 64. 

Before Barkley and Barney y JJ. 

D Y AL— (Defendant) —APPELLANT. 

Versus 

NARAIN DAS— (Plaintiff) —MUSSAMMAT 
GLrKDEVI^(DEFENDANT)—RESPONDENTS. 


L.ase ot 

ilindu Laic, Marrioyc ~ MarrioQc of daughter by mother icithout 
fathers consent Disqualification of father by reason of leprosy — Father's 
power to delegate his authority—Guardians in Marriage—l'othcr's light 
to select a husband icith the advice of the kinsmen—Validity of marriage 
entered into without guardians consent—Effect of betrothal ,—In a suit 
by a father to set aside the marriage of his daughter, a girl about ten 
yeais old, as invalid, on the ground that it was made without his con¬ 
sent, though with the consent of the mother, the father was found to 
be a leper, though his leprosy was sliglit and not such as to make 
liim helpless or imbecile, and the lower Appellate Court held Unit ho 
was thereby disqualilied from disposing of liis daughter in marriage, 
lie considered, however, that the marriage by the mother, without the 

consent of the surviving relatives of the father was invalid under the 
ciicumstances of the case. 


held, that, assuming that the father's leprosy was of such a character 
as to incapacitate him from performing the religious ceremonies, ho 
was not therefore necessarily unable to dispose of his daughter in mar- 
liage. riiough a person afllictod with llie virulent and aggiuvatcd kind 
of leprosy (which was not the plaintifl's case) is incapable of inheritance 
or of performing religious acts, he is not regarded as civilly dead. Ho 
does not cease to be the owner of property which has already vested 
in him ; ho may enter into contracts, bo married and have a wife and 
chUdren, and there appeal's to bo no reason why ho sliould be deprived 
of his patonuU authority. It is not ncccssao' that he should perform 
the religious ceremonies attending the marriage in person, the father's power 
to delegate his authority to others being recognized. 


7/cfd further, that though the mother is, ncit to the father, the natural 

guardian of hei- children for other purposes, she woidd not be entitled to 

dispose of her daughter in niiuriage, if the father were unable to do so. her 

right being postponed by the Hindu Law to that of the paternal relaUons, and 

though, their authority being less absolute than that of Uie father, the 

mother might, if they failed to make a suitable choice, bo entitled, after 

consulting tliom, to select a suitable person as a husbtind for her daughter, 

she was not entitled to sot them aside altogeUier. wholly’ ignoring their 
authority. 


Held also, tliat tlio completion of the marriage ceremonies does not 
render a marriage made wiUiout Uie consent of a guardian, whose con¬ 
sent to the niiuriago was inquired by law. irrevocable. Though the want 
of the guardian's consent would not necessarily iu\^dat© a marriage 
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otherwise legally valid, the guardian may for any sufficient reason affect¬ 
ing the propriety of such marriage, obtain a declaration that it is void. 

In the present case, the mamage having been celebrated by the 
mother in opposition to her husband’s authority and without his consent, 

and being found to be unnecessary and unsuitable, was held to have 
been rightly declared void by the lower Appellate Court. 

It is opposed to all the best authorities in Hindu Law to treat the 
betrothal as giving the intended husband any rights over the bride. 
Betrothal is no necessaiy part of the nuptial rite, being merely a promise 
to give a girl in marriage. 


No. 66. 

Before Plowden and Elsmie, JJ. 

BHOLA SINGH— (Plaintiff) —APPELLANT. 

Versus 

GURDIT SINGH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1076 of 1882. 

Civil Procedure Code {Act X of 1877), sections 42, 43—Splitting 
cluims—Dismissal of suit for defect in form—Second suit founded upon 
the same cause of action—Plaintiff who has mistaken his remedy in the 

first suit bringing a second suit for a remedy to which he is entitled. 

Plaintiff sued the defendants for a declaration of title to share in the 
offerings of a certain shrine, which suit was dismissed upon the ground 
that it was not cognisable with reference to section 42 of the Specific 
Relief Act, as there was consequential relief which the plaintiff could 
have claimed and had not claimed. This order of dismissal having been 
confirmed on appeal, the plaintiff brought the present suit claiming the 
consequential relief which he had omitted to claim in his first suit. 

Heldj that, assuming the cause of action in the two suits to be 
identical, the second suit was not barred by the provisions of section 43 
of the Civil Procedure Code. 

Per Plowden, J.—IVhere the dismissal of a suit takes place for defect 
in the frame of the suit in contravention of section 42 of the Code of 
Civil Procedure, accompanied by a refusal to adjudicate upon the subject- 
matter submitted for decision, section 43 of •the Code does not preclude 
a plaintiff whose suit has been thus dismissed from brining a second 
suit founded upon the same cause of action. The object of the final 
clause of section 43 is to prevent further litigation concerning the subject- 
matter of dispute, and there has been no previous litigation regarding 
the subject-matter in dispute within the meaning of section 42 when the 
Court has refused to exercise its function by giving a decision between the 
litigants on the subject-matter in dispute. In such case the plaintiff is 
at liberty, section 43 notwithstanding, to commence proceedings de novo 
and that without any express permission. 

Per Elsmie, J.—There is nothing in section 43 of the Code which 
prevents a man who has mistaken his remedy and sued for what he is 
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not entitled, from subsequently bringing a suit for a remedy to which 
he has a right. 

Second ojppeal from the order of B. II. B. Powell, Esquire, 

Additional Commissioner, Lahore, dated ‘llth March 1882. 

The facts of thi.s case appear from the following judg¬ 
ment of— 

Plowden, J.—Tlie facts of this case briefly stated are 
these. The plaintiff sued the defendants for a declaration of 
title to a share in the offerings of the Samadh of Maharaja 
Ranjit iSingh at Lahore. 

The suit was dismissed upon the ground that it was not 
cognisable with reference to section 42 of the Specific Relief 
Act, as there was consequential relief which the plaintiff could 

have claimed and had not claimed. 

The order of dismissal was confirmed on appeal. The 
present suit is now brought claiming this consequential relief, 
and for the purpose of this appeal, it may be assumed that 
the cause of action in the first suit and in this suit are identical. 

The second suit is held by the Additional Commissioner 
to bo barred by the provisions of section 43 of the Code of 
Ci\il Piocodure. The pith of the Additional Commissioner's 
judgment lies in the last sentence. The principal is that 
when a man sues for a declaratory decree under section 42 
of Act I of 1877 and is refused it on the ground that 
further relief could bo had which ho has not asked for, ho 

cannot afterwards bring a new suit for the relief ho omitted 
to sue for. 

The dismissal of a suit for a declaration of title when 
consequential relief might be prayed for only on the ground 
that such relief is not sought is only one example of dismissal 
for defect in the form of a suit. 

It is a dismissal of the suit for defect in the frame of 
the suit in contravention of section 42 of the Code of Civil 
Procedure accompanied in the instance before us by a refusal 
to adjudicate upon the subject-matter submitted for decision 
and the broad question for decision is whether, and if so 
how far, section 43 precludes a plaintiff whose suit has been 
thus dismissed from bringing a second suit founded upon the 
same cause of action. 

The material provisions of the CoJj are saobion 43 ani 
section 43, section 50, section 53 and sjction 53, and sectiorx 
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13. Suits are commenced by plaints, and evQry plaint ought 
to contain a demand of the relief which the plaintiff claims 
(clause (e), section 50). The suit must also as far as practicable 
be so framed as to afford ground for a final decision upon 
the subjects in dispute and so to prevent further litigation 
concerning them (section 42). 

As regards the claim and the remedies open to the 
plaintiff, the suit is requii cd to include the whole of the claim 
which the plaintiff is entitled to make in respect of the cause of 
action, and all the remedies to which he is entitled if more than 
one, subject to his optional power of relinquishing any portion 

of his claim or omitting to seek any of such remedies (sec¬ 
tion 43). 

If the plaint contravene the rule which is laid down in sec¬ 
tion 42, and expanded in section 43 and the following sections in 
Chapter IV, the penalty for the contravention of the rule is laid 
down in section 53, clause (c), that is to say the plaint is to be 
rejected (unless the Courts permit amendment, or if such amend¬ 
ment when permitted be not made). 

Suppose the suit to be commenced by a plaint wholly 
unexceptionable in every particular but this that the demand for 
relief is such ^s to preclude a final decision upon the subject in 
dispute, and thus to permit further litigation concerning them 
(being therefore in violation of section 2l), and that upon this 
ground the plaint is rejected under section 53. 

Then let it be supposed that a second suit is brought upon 
the same cause of action by a plaint wholly unexceptionable 
as regards the defect which led to the rejection of the former 

plaint. * 

It seems to me perfectly clear that in this case the second 
suit is maintainable. Section 13 obviously presents no bar, for 
the former suit has not been heard and decided, and section 56 
expressly prevents the former rejection of the plaint being a bar 
to the second suit. 

To such a case as this it seems to me perfectly clear that 
the final clauses of section 43 have no application whatever. 
The plaintiff may frame his new plaint precisely as he pleases so 
long as it does not violate the rules contained in the Code as to 
the frame of the suit and contents of the plaint. He may sue 
for any portion of the claim which had been omitted or relin¬ 
quished, or for any remedy which had been omitted in his 

% 
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former plaint. His attempt to contravene the broad rule in 
section 42 has been frustrated, the mischief contemplated has 
been prevented, and the matter is terminated by the rejection 
of his plaint. 

% 

Let it be supposed, however, that his plaint is not rejected 
in limine and that the Court entei-tains the suit and adjudicates 
upon the subjects in dispute. 

In this case, if the plaintiff institutes a second suit founded 
on the same cause of action and involving a claim omitted or 
relinquished in the first suit, or seeking a remedy not sought in 
the first suit, he brings himself directly within the operation of 
the final clauses of section 43. So far as the suit regards any 
lelief claimed in the first suit and not granted by the decree, it 
is governed by section 13, Explanation III. As regjxrds any 
poition of the claim omitted or relinquished or any remedy not 

sued for in the first suit, the suit is expressly prohibited by 
clause 2 and clause 3 of section 43. 

Next let It be supposed that the Court instead of dismissing 
the suit in limine by reason of its defective frame entertains it 
but for that reason eventually dismisses it. refusing to adju¬ 
dicate upon the subject-matter in dispute, and that the plaintiff 
t len institutes a second suit, claiming all the relief to which he 
IS entitled upon the siime cause of action. 

It. seems to me elear tliat ho is pi-ecise,ly in the same position 
ns regaicis tins second suit, as he would be if his fii-st suit had 
been rejected in limine. 

Section 13 is no liar to the second suit, for the fii-st suit has 
not been heard ami decided. The body of section 13 not being 
applicable, the explanation is inapplicable. 

The final clauses of section 43 do not apply to this ease. 

It apiiears to me. for the following misons 

The broad rule as to the fmme of a suit is laid down , 

section 42, together with the principle onwliieh it is based. The 
following sections containing iiarticular rules, are all subordinah 

and subsidiary to the broad rule in section 42. Tlie object ol 

the broad rule which all the sulvsequent se.>tionsare to subserve. 
IS to ensure ground or a final decision upon the subject ii 

dispute and so to prevent further litigation." The operation ol 

he final clause of section 43 nuist, I consider, bo strictly limited 
to attaining the object which they subserve. 
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When the rule in section 42 has been contravened, and a 
decision has been given upon the subject in dispute which has 
not been final, by reason of the plaintiff’s default in respect of 
either of the pai*ticulars mentioned in clause 2 and clause 3 of 
section 43, and he attempts further litigation, the policy of the 
law to prevent further litigation needs vindication, and as 
neither section 53 nor section 13 are applicable, it is vindicated 
by the final clauses of section 43. 


But the case is widely different when there has been no 
adjudication upon the matter in dispute. The policy of the 
law has been vindicated as effectually (though more tardily) by 
the dismissal of the first suit without an adjudication, as by the 
rejection of the plaint. 

The object of the enactment in section 42 is not to prevent 
<my litigation but to prevent further litigation which can be 
avoided by a plaintiff duly framing the suit so as to permit S. 
final decision in a single suit. When in the first suit there has 
been no decision at all on the subject-matter in dispute, the 
second suit is not further litigation within the meaning of 
section 42, and the second suit is therefore beyond the scope of 
the operation of the final clauses of section 43, even though the 
plaint may seek some remedy or contain some claim omitted in or 
relinquished in the first plaint. 

The difference between the first and third cases supposed, 
namely, where the plaint is rejected and where the suit is dis¬ 
missed, either order being passed on the same ground, is one of 
form and not of substance. The difference in the foim of the 
order, provided that in each case the Court refuses to adjudicate 
upon the matter in dispute, seems to be immaterial. This 
difference cannot enlarge the scope of the operation of the final 
clauses in section 43, and these clauses in my opinion clearly do 
not apply to either case. The object of these clauses is to 
prevent further litigation concerning the subject-matter of 
dispute, and there has been no previous litigation regarding the 
subject-matter in dispute within the meaning of section 42 
when the court has refused to exercise its function by giving a 
decision between the litigants on the subject-matter in dispute. 
In either case the plaintiff is, and it seems to me, at liberty, 
section 43 notwithstanding, to commence proceedings de novo 
and that without any express permission. 

For these reasons I think the decision of the Additional Com¬ 
missioner is unsustainable and should be reversed, and the case be 


No. *73, PUNJAB RECORD, 1884. 


returned to his Court for hearing of the apxjealon its merits. The 
stamp in this Court to he refunded and costs to be disposed of by 
the final ol der of the Commissioner. 

I have two observations to add. The first is that I have 

assumed the causes of action to be identical in this and the former 

suit, for otherwise section 43 would clearly not be applicable. But 

I do not accede to the contention for the appellant that the causes 

of action are diireient merely because the second plaint claims an 

account of receipts subsequent to the institution of the former 

suit. His claim may be larger, his cause of action being the same 

as before, namely, exclusion from the office of guardian and its 
emoluments. 

As to the cases cited at the hearing, it is unnecessary to 

refer to tlicin in detail : they do not all agree, and none of them 

Siitisfied me that this api)ejil should be tlecided otherwise than as I 
h^ve proi)osed. 

Blsmil, J. j agree in the conclusions arrived at by my 

learned colleague. I have no doubt that the suit was not 

barred under section 13, Civil Procedure Code. Was the 

present suit barred un.ler section 13, Civil Procedure Code, 

clause 3 ? I think not. In the former suit plaintiff asked for a 

remedy, viz., a mere declaratory decree, to which ho was clearly 

not entitled (see section 12 of the Spc-cific Relief Act). 'Pile 

remedy to which he may be proved to be entitled is that which 

he has now sued for, and there seems nothing in section 43, 

Cn il Procedure Code, which pre\ ents a man who has mistaken his 

remedy and sued for wliat he is not entitled, from subsequently 

ringing a suit for a remedy to which he has a right. The 

section seems to be directed against the splitting of claims, an 

illustration being given in the to.xt, and it does not oixirateto 

prevent a man who has lost a suit merely because it was bixuight 

in a wrong form from reixiiring his error and suing for the 
proper remedy. 

Note. Ibis lias been folU.wed in 35 2\ A*., 1885 

No. 73. 

Before Barkkoj ami Burney, JJ, 

PREM SINGH it OTHERS— (Defdts.) —APPELLANTS. 

Versus 

NAllIU RAIVI—(Pl.vintiff)—RESPONDENT. 

Case No. 1016 of 1882. 

Cn,ioin,AHcn<Hion~M. Chabal. Tahsil Tan, Tar^„, AmriUar-Poicer 
of non.propnctor to trons/cr hU right in a rite on uhich he has been 
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allowed to Found, that no custom exists in M. Ghabal in the Tarn 

Taran tahsil of the Amritsar district, whereby a non-proprietor who has 
been allowed by the proprietors to build on a site given by them acquires 
a transferable right in such site. 


No. 76 
Pull Bench- 

Before Plowden, Smyth, Elsmie, Burney Powell, JJ, 

JAFAR & 4 OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

JAWAYA & ANOTHER— (Dependants) —RESPONDENTS. 

Case No. 662 of 1881, 


Civil Procedure Code {Act X of 1877>, sections 363, Z12-Death 

during pendency of appeal of defendant-respondent—Appellant omitting to 

apply within QO days to place deceased's legal representative upon the record _ 

Suit for immovable property—Abatement of appeal—Limitation Act {XV 
of X^l7), Schedule II, articles X7\ 178,--During the pendency of an 

appeal by the plaintiffs in a suit for cancellation of a mortgage of immov¬ 
able property one of the defendant-respondents died and no application was 
made till after the lapse of 60 days from the date of the respondent’s 
death by the appellants to place the names of the legal representatives 
of the deceased on the record in his stead, nor was the case one in which 

the cause of action could be held to have survived against the surviving 
respondent alone. 


Heldfhy the Full Bench, that section 368 of the Civil Procedure Code of 
1877 and not section 372 was applicable to the above case, as the expres¬ 
sion ** cause of action ’* in Chapter XXI of the Code means any cause of 


action, whether the suit be for damages, or for personal property, or for 

immovable property, or for some peculiar relief, and the expression “ a 

cause of action which survives ” means a cause of action which is not 

extinguished by the death of the plaintiff or of the defendants as the case 
may be. 

Benode Mohini Ckowdkrain v. Sharrat Chundar Dey (10 C. L. R., 
449) not followed. 

Held, therefore by the Division Bench, that article 171 B., and not 
article 178 of the 2nd Schedule of the Limitation Act, applied to the 

above case, and accordingly imder section 368 of the Code the appeal 

abated. 


The judgment of the Full Bench was delivered by— 
Plowdbn, J.—-The reference to the Full Bench, with 
which we have to deal, was made in an appeal, which was 
presented to this Court before July 1st, 1882, and the question 
referred must therefore be decided with regard only to the 
provisions of Act X of 1877 as amended by Act XII of 1879, 
and without regard to the provision of Act XIV of 1882. 

Th^acts of the case are sufficiently stated in the order 
of reference and the occasion for the reference was the 
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decision of a Division Bench of the High Court, Calcutta, in 
the case of Benode Mohini Chowdhrain versus Sharrat Chutider 
Dey and others^ reported at page 4-19 of Volume X of the 
Calcutta Law Reports. 


We have carefully considered the judgments delivered in 
that case, and we are unable to concur with the conclusions 
anived at by the learned J udges. The conclusion piactically 
reached is this : In case of the death of a sole defendant, when 
the cause of action survives, if the suit is a personal actio n, 
as roughly defined by Mr. Justice Field (pp. 450, 45V), section 
308 of_, the Code applies, and governs the procedure. If the 
suit is not a personal action as above described, but for an 
interest which devolves uijon some legal representatives of the 
defendant, then section 372 a[)plies and governs the procedure. 


We need not deal seriatim with the arguments by which 
this conclusion is reached. We think it is sufiicient to observe 
that the distinction conteiuled for between “ a cause of action 
“surviving” and “ a change or devolution of interest” is not 
an obvious one, and is founded upon diversities in the practice 
of the Courts of Common Hiw and of Equity in England, 
possibly well known there, but of which the great majority of 
Judges as well as of legal i>ractitioners and suitors in this 
country are ignorant aiul not in a position to acquire know 
ledge. Moreover, with reference to the supj)osed intention of the 
Legislature in Chapter XXI of the Code to distinguish actions 
into two classes, xnz.y cases of the nature of personal actions and 
other cases, it is admitted, to quote the language of Mr. Justice 
Field, that “it wouid not be very easy to define exactly” the 
former without writing a treatise ui)on the difference between 
the jurisdiction of the Court of Common Law and the Courts 
of Equity in England.” 


44 


44 


44 


We are unable to accept the position that it wi\s the inten¬ 
tion of the Legislature to introduce distinction so refined into 
a Code of general appliartion in this country, by the language 
cmitloyed. It seems to us a more natural interpreUition of that 
aiiguage to hold that the expression “cause of action” in 
Chapter XXI means any cause of action, whether the suit be 
for damages, or for personal property, or for iinmovablo pro¬ 
perty, or for some i>cculiar relief, and that the expression **a 
cause of action which survives ” means a aiuso of action which 
is not extinguished by the death of the plaintiff' or of the 
defendant, os the caso may bo. 


Nos. 80 & 82, PUNJAB RECORD, 1884, 


Upon this view our answer to the question referred is that 

section 368, and not section 372, is applicable in the present 
suit. 

We think it proper to add that the amendment introduced 
by Act XIV of 1882 into section 368 of the Code does away 
with the liability of a plaintiff to have his suit dismissed in 
default of applying under that section within 60 days, and 
that the extreme hardship which led the Calcutta Court to 
examine the Liaw on the subject does not exist under the 
present Code. Their decision on the law is not, however, 
affected by this amendment. 


No. 80. 

Before Smytlc Elsmie, JJ, 

Vmu MAL— (Defendant) —APPELLANT. 

Versus 

MUSST. BHAGWAN DEVI ANOTHEP— (Plaintiffs)— 

RESPONDENTS. 

Case No. 2247 of 1883. 

Civil Procedure Code {Act XIV of 1882), sections 102, 103—Suit by 
Hindu Widow dsmissul for defoult—SuhseQuent suit by Teversiono.vy 
heirs,—Held, that when a suit brought by a Hindu widow in relation to her 
husband’s estate is dismissed under section 102 of the Civil Procedure Code, 
the order of dismissal does not, under section 103 of the Code, bar a fresh suit 
by the reversionary heirs of her husband in respect of the same cause of 
action. 


No- 82. 

Before Plowden, Sw.yth & Elsmie, JJ, 

MALIX KARIM BAKHSH ck ANOTHER— (Dependants)— 

APPELLANTS. 

Ve7'sus 

MUHAMMAD BAKHSH & OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 2302 of 1883. 

Registration Act {III of 1877), section 17, cl, (b), (c) and (ft)— Docu¬ 
ment declaring an interest in immovable property of upwards o/Rs. 100_ 

Acknowledgment of receipt of consideration— Document merely creating 
right to obtain another document.—Plaintiffs’ suit was based upon an 
agi'eement in writing, which was unregistered, to the follo^ving effect: It 
distincily declared that certain persons (the plaintiffs) were sharers in a 
decree far half of a certain well, decreed by the Extra Assistant Commis¬ 
sioner to the writers of the deed as pre-emptors, for which half share 
the plaintiffs had paid to them the sum of Rs. 850. It then explained 
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why the said plaintiffs were rot parties to tho plaint in the suit, and that 
cross-appeals were pending by the plaintiffs and defendants in that suit 
in the Commissioner's Court, and then pjovided that “ it is agreed that 
“ when the appeals shall have been decided, whatever share we (the 
“ writers) get, we will have a registered conveyance duly prepared and 
cause mutation of names to be made in favoui* of the persons named.” 

Held, by Plowden & Elsmie, JJ , (Smytu, J , dissenting), that the 
registration of the above document was compulsory under section 17 of 
tho Registration Act, and that plaintiffs’ suit must fail. 

Per Plowden, J.—Tho document did not fall under cl. i)i) of section 
17 of the Registration Act, as though it clearly created a right to obtain 
another document which would, when executed, declare or assign a right, 
title, or interest of the kind described in cl. it did not merely create 
such a right, but did also in itself declare or purport to declare that the 
promisees were jointly and equally interested with the promisors in tho 
decree which gave to the promisors a title to half tho well named in tho 
deed on payment of Rs. 1,700. 

Per Elsmie, J.—Tho document fell within cl. (c), section 17 of the 
Registration Act, in that tho receipt of a consideration on account of the 
declaration of a title or interest in immovable property of the value of 
Rs. 100 and upwards was expressly acknowledged. 

Per Smyth, J.—Tho document did not of itself create or declare a 
right in immovable property, and its effect was merely to create a 
right on tho part of tho plaintiffs (o obtain another document, rij., a deed 
of conveyance, which, when executed, would create a right in immovable 
property, and therefore fell within cl. {h) of section 17 of tho Registra¬ 
tion Act, and did not require to be registered. 


No 83. 

Full Bench. 

Before PloxvdeUy Smyth, Elsmie, Barkley and Barney, JJ, 
MULA MAL —(Decree-holder)— APPELLANT. 

RAHMAN— (Plaintiff)— MT. FERZANO —(Judgment- 

debtor)— RESPONDENTS. 

Case No. 1368 of 1883. 

Civil Procedure Code {Act XIV of 1882), section 258—Suit to recover 
money paid in satisfaction of decree btU not certified to the Court by the 
decree-holder—Held, by tho Full Bench, that tho language of tho last 
clause of section 258 of the Civil Procedure Code does not exclude a suit to 
recover tlio money paid to a decree-holder and not applied in satisfaction of 
tho decree, because lie failed to certify tho payment to the Court whose duty 
it was to execute the decree, ns the words "any Court” in the above clause 
are to be consti*ued as restricted to tho Court executing the decree, and the 
Courts having jurisdiction over tho execution-proceedings as such. 

Civil Judgments No. 47, Punjab Record, 1881, and No. 11, Punjab 
Record, 1883, overruled. 
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No. 85. 

Before Barkley and Burney, JJ, 

M OK AND A— (Plaintiff)— APPELLANT. 

Versus 

BALLI SINGH— (Dependant) —RESPONDENT. 

Case No. 2128 of 1882. 

Custoviy Inheritance—Aroras of Amritsar—Daughter's son—Nephew. 
—In a suit the parties to which were Aroras of Multan origin, but residing 
at Amritsar, held that no custom was established whereby in the absence of 
a gift or something to show that the deceased intended to make his 
daughter’s son his heir, such a relative was enUtled to succeed to the im¬ 
movable property of his maternal grandfather in preference to a nephew. 


No- 87. 

Before Barkley and Burney, JJ. 

MEWA SINGH & OTHERS— (Pltpfs.)— APPELLANTS. 


HAKAl 


Versus 

ALI & OTHERS— (Defdts.) 


RESPONDENTS. 


Case No. 2271 of 1882. 

Custom, Alienatwn—M. Somryal, Tahsil Dasha, Sialkot—Right of non¬ 
proprietary resident to sell his house with right of occupancy of the site. _ 

Found, that a non-proprielaiy resident of M. Somryal in the Daska tahsil 
of the Sialkot disrict, who is owner of the building in which he has resided, 
can by custom sell the house as it stands, including the right to occupy 
the site, but that such sale merely gives the purchaser the same right of 
occupancy in the site which his vendor had, ho being liable to the payment 
of the same dues to which the vendor would have been liable. 


No. 88. 

Before Barkley and Burney, JJ, 

[OULVI MUHAMMAD SHAFFEE (D ecree-holder) 

APPELLANT. 

Versus 

BUDRI MAL & OTHERS— (Judgment-debtors)— 

RESPONDENTS. 


Case No. 2194 of 1883. 

LimUation Act (XV of 1877), schedule JI, article 179—Step in aid of 
^^cution Receipt given by decree-holder—Application for permission to 
^id at auction-pale. — Held, that a receipt given by a decree-holder cannot be 
hMd to be an application to the Court to take any step in aid of execution 
within the meaning of article 179 of the 2nd schedule of the Limitation 
Act, nor can an application for permission to bid at the auction-sale of 
f®rtain property be held to be an application to the Coiirt to take any step 
in aid of execution within the same article. 
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Second appeal from the order of Colonel C. Minchin^ Commis¬ 
sioner and Superintendent, Lahore Division, dated \^th April 

1883. 

K. P. Roy, for appellant. 

Lai Chand, for respondent. 

The facts of this case sufficiently aijpear from the judgment 
of the Chief Coui*t, delivered by— 

Barkley, J. — The questions raised by this second appeal 
are whether the application for attachment, dated 2nd October 
1882, can be held to be within time, because an application dated 
6th October 1879 or a receipt given by the decree-holder on 4th 
idem, amounts to an application to the proper Court in accord¬ 
ance with law to take some step in aid of execution. 

At the hearing it is further suggested that the application 
of 2nd October 1882 may be regarded as an application to revive 
proceedings which had been stayed but had not come to an end, 
but not only has this plea not been taken in the Coux*ts below, 
but on hearing the application we find that it contains no 
reference to any proceedings which had not come to an end, but 
only states the sum d\ie under the decree, and asks for the issue 
of notice to the judgment-debtor under section 254, this being 
apparently a mistake for section 248. 

As regards the receipt, we are unable to see on what piin- 
ciple it could be held to be an application to the Court to take 
any step, and we are of opinion that we ought to follow the 
ruling of this Court in No. 107, Record, 1881, and the 

decision of the Calcutta High Court in /. Z. i?. 8 Ccdaiiia, 89 
and not the conflicting Allahbad and Madras rulings. It does not 
therefore give a new period of limitation. 

The petition of 6th October 1879 contained two prayers : 
one being for permission to bid at the auction-sale of certain 
property, and the other that a commission might be appointed 
to examine the books of a third party to whom an injunction 
had issued on 18th July 1879 prohibiting him from making 
payments to the representatives of the judgment-debtor who 
had died. The books referred to had not been produced, nor 
had their owner been examined with i^sference to the alleged 
debt under section 267, Civil Procedui-o Code, and we agree 
with the Commissioner that the Court executing the decree had 
no jurisdiction to issue a commission to examine the books. It 
was probably on this account that no order was passed as to this 
prayer. 
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There remains the prayer for permission to bid. This was 
certainly an application in accordance with law to the proper 
Court, and the only question is, whether it can be regarded as 
an application to that court to take a step in aid of execution. 
The application was one which it was necessary for the decree- 
holder to make if he wished to be allowed to bid, but all neces¬ 
sary steps having been taken to bring the property to sale on a 
certain date, we do not think that an application to be allowed 
to bid can be held to be an application to the Court to take any 
step in aid of execution. The execution would be equally 
effectual whether the decree-holder was allowed to bid or not 
though permission to him to bid might possibly influence the 
amount realized by the sale. The application is not of a nature 
similar to any of those which have been held to be applications 
to the Court to take a step in aid of execution. It was not 
intended to move the Court to take any step for the purpose 
of carrying on the execution-proceedings or of enabling them 
to be carried on elsewhere, but only to obtain for the decree- 
holder the permission without which he could not bid at the sale- 
We therefore dismiss the appeal, and decree the respon¬ 
dents costs in this Court against the appellant, Rs. 16 being 
allowed as pleader's fees. - 

No. 89. 

Full Bench. 

Before Plowden, Smyth, Elsmie, Burney and Powell, JJ, 
MURAD BAKSH—(Dependaft)— APPELLANT. 

. Versus 

MUSSAMMAT DOWLA— (Plaintiff)— respondent. 

Case No. 1749 of 1882. 

Custom Inheritance —Brothel-keeper claiming to succeed to estate left 
by her Nochi— Invalid custom—Held by a majority of the Full Bench 
(Plowden, J,, dissenting) that a custom by which the keeper of a brothel 
IS entitled to succeed by right of inheritance to the estate left by her 
Nocki is invalid and one which should not be enforced by the Courts, as 

• a • 

*i IS not only an immoral custom, but opposed to good conscience* 

No 94. 

Before Smyth and Elsmie, JJ. 

BELA SINGH —(Plaintiff) —APPELLANT. 

Versus 

BUTA & 9 OTHERS— (Defendants)— RESPONDENTS. 

Case No. 2361 of 1881. 

Limitation Act {XV of 1877), Schedule II, article 14^4 :—Adverse posses¬ 
sion Ontis of proving time when possession originally permissive became 
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adverse .—In a suit for possession of certain land, it appeared that the 
plaintiff, who was a minor at the time of Settlement, bad been then 
recorded as owner of the land in dispiitc, but as ha\nng gone to reside 
with his parents in another village, and that certain collateral relations of 
his (now represented by the present defendants) held the land as his 
Sarbarahs. It was also found that since the plaintiff left the village he 
had not been in possession of the land, though he ceased to be a minor 
about 17 years before suit. The lower Appellate Court dismissed the suit 
as barred by limitation. 

Ueld, that the onus was on the defendants to show that their posses¬ 
sion had become adverse: that the possession having commenced with 
the plaintiff's consent, and being therefore permissive, it w’ould continue to 
be of that character until something occurred to make it adverse; and as 
the defendants contended that it was not now permissive, it was for them 
to show how and when it ceased to be pennissive, which duty they had 
failed to discharge, as the mere fact that the plaintiff attained his majority 
some 17 j^ars before suit, was not sufTicient of itself to convert the defend¬ 
ants’ previously permissive into adverse possession. 


No. 95. 

Before Ploxvden and Smyth, JJ, 
MUSSAMMAT GHASITI~(Defendant)— APPELLANT. 

Fergus 

MUSST. BANNO JAN- (Plaintiff)— RESPONDENT. 

Case No. 1510 of 1880. 

Ctistom, Inheritance - Kanrhanis of Delhi—Succession to childless female 
adopted according to the practice of the caste- Muhammadan Law .—In a 
suit the parties to which wore by caste Kanchanis resident in Delhi, 
held that the evidence failed to establish any definite custom applicable to 
the parties concerned at variance with the Muhammadan Law, regulating 
the succession to a childless female “ adopted ” according to the practice 
of the Kanchanis. 


No. 97. 

Before Plowden and Elsmie, JJ, 

RAM RAKHA —(Defendant)— APPELLANT. 

KARAM CHAND 6c ANOTHER— (Plaintiffs)— RESPDT3. 

Case No. 1914 of 1883. 

Limitation Act (XV of 1877), scc/ion 19 —Suit for redemption of viortgage 
— Acknou'Icdgment—Agreement to refer to arbitration.—In a suit for redemp¬ 
tion of a mortgage made in 1820, it appeared that in 1876, in a suit between 
the same parties, the present defendant signed an agreement to refer to 
arbitration a dispute as to the expenses incurred by him in the property 
now in suit. That document described the suit as one “ to redeem a ono- 
“ storied house" and in the body of the agreement mentioned the house 
fts the “ mortgaged house." 
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Held, that the above document contained a sufficient acknowledgment for 
the purpose of section 19 of the Limitation Act of 1877 

First wppeal from tke order of J. O. Silcock, Esquire, Deputy 
Commissioner, Jhang, dated 26th June 

This was a suit for redemption of a mortgaged house, situate 
in tahsil and district Jhang. 

The material facts of the case appear from the judgment 
of the Chief Court, delivered by— 

Plowden, J.—In 1876 A. D. the period of limitation for 
redeeming the mortgage made in 1820 A. D, had not expired. 
On February 16th 1876, in the suit between the same parties, 
the present defendant signed an agreement to refer to arbitra¬ 
tion a dispute as to the expenses incurred by him on the house 
now in suit. That document described the suit as one “ to 
“redeem a one-storied house,” and in the body of the agreement 
mentioned the house as the “ mortgaged house.” We think 
the Deputy Commissioner has rightly held that this document 
contained a sufficient acknowledgment for the purposes of section 
19 of the Limitation Act of 1877. 

W^e point out that the first Court erred in holding that Act 
1871 had any application to the acknowledgment made 
in 1876, when the question of limitation arose in a suit brought 
after 1877, and the mortgage was still in force in 1877, apart 
from any acknowledgment made in the suit in 1876. 

We accordingly dismiss the appeal with costs. 


No. 99. 

Before Barkley and Barney, JJ, 

NARSINGH das & ANOTHER— (Pltffs.)—APPLNTS. 

Versus 

BACHATAR SINGH & OTHERS— (Depdts.)—RESPDTS. 

Case No. 1970 of 1883. 

Idmitation Act (XV of 1877), section 20— Part 'payment of principal of 
debt Endorsement of part payment not in the handwriting of the payer 
signed by him—Sufficiency of such endorsement to interrupt limitation .— 
Beld, that an endorsement on a bond of part payment of the principal not 
la the handwriting of, but signed by, the payer is sufficient to interrupt 
linutation within the meaning of section 20 of the Limitation Act, as the 
words “the fact of the payment appears in the handwriting of the per¬ 
son making the same” are satisfied by the payer attaching his signature 
a writing setting out the fact of the payment. 
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No- 102. 

Before Plowden and Smyfh, JJ. 

GHULAM HUSAIN—(Defendant)— APPELLANT. 

Versus 

MUSSAMMAT FATTEH B ANO— (Plaintiff)— 

RESPONDENT. 

Case No. 1399 of 1881. 

Custom^ Adoption—Syads. of Firozxntr—Appointment of heir Wirfoujs 
life interest.—Found that among Syacls of Firozpur and the neighbour¬ 
hood, a landowner who has no male descendants or near collateral 
relatives may by custom appoint a child of tender years to be his heir, 
especially a daughter’s son or other near relative in the female line, no 
particular form of ceremony or writing being necessary to give validity 
to the appointment, so long as the intention to make the child his heir is 
unmistakably manifested by the appointor. 

Found also, that when a landowner among the same class dies with¬ 
out leaving descendants in the male line, or without having appointed 
an heir, his widow by custom succeeds to the estate as heir according 
to the ordinary custom governing the widoAv’s estate. 

No. 107. 

Before Barldey and Burney^ JJ, 

THAKXTR DAS AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

TVmts 

JAW AN DA MAL AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 1963 of 1883. 

Custom, Gift—Khatris of Gujrat-Gift to sister's daughter's son— 
Collaterals—Found that no custom oxi.sts among Khatris of the town of 
Gujrat, under which the collateral hoirs aro entitled to maintain a suit 
to have a gift of an ancestral house in tho town, which has by partition 
become tho donor’s separate property, to his sister’s daughter’s sonde- 
dared invalid beyond tho donor’s lifetime. 

Second appeal from the order oj Pandit Mod Laly Extra Judicial 

AssiMant Commissionery Gnjraty dated '2nd June 1883. 

Tho material facts of this case appear from the judg¬ 
ment of the Chief Court, clelivei'ed by— 

Baukley, J.—Tho only question nvised by this appeal is 
whether the plaintiffs, who are first cousins and first cousins 
once removed of Jawanda Mai, defendant, a Kbatri of the 
town of Gujrat, aro entitled to maii\tain a suit to have a 
gift made by him of an ancestral house in tho town, which 
has by partition become his separate pixiporty, to his sisters 
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daughter’s son, Guranditta, declared invalid beyond the donor’s 
liietime. 

th entitling 

the plaintiffs to object to the gift, and on reference to the 

evidence this decision appears correct. The witnesses for the 
plaintiff, who say that custom is against a gift to a person 
standing m the relationship, of the donee in this case to the 
donor, admitted that gifts to daughters are allowed, and re¬ 
ferred to no instances of other gifts having been set aside. 

to which reference is made in the appeal 
to this Court, presumably referred to agriculturists, and no 
extract from it has been put in, either in this Court or 
below. The appellants, indeed, filed a list of gifts in th« 

'orcohT" 1 

of collaterals, but they produced no ertdence as to any of 
the cases therein specified. They also filed three copies of 
.u gment^ hut in one case the parties were Rajputs and 
m one Brahmans. In the third case, the parties to whil 

was decided on appeal, by the Deputy Commissioner on 27th 

the <=°ntend that 

ur en o proof that the alienation is valid in the 

dLo? to 

dispose of his property by gift is restricted. 

ine, the appeal. No costs have been 

ncurred by the defendants in this Court. 


No. 110 

Before Bwrhley and Burney, JJ 

MDSSAMMAT MENGLAM and OTHERS_(Dp...nANTs)- 

appellants. 

Versus 

LEKHRaJ and others— (PLAmTiPPs)— 

RESPONDENTS. 

Case No. 2119 of 1882 , 

f '^‘‘Oadhri, Amballa dU~ 

FQ>»d that no uniform i nephews—Acguired property — 

uniform custom exists among .4ggarwala Baniyas of jTgadhri 
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ip the Amballa district by which brothers and nephews exclude daughters 
from succession to acquired property. 


No 112 

Before Barkley and Burney, JJ, 

JAIMAL SINGH- (Defendant)— APPELLANT, . 

Versus 

LADHA AND ANOTHER— (Plaintiffs)— RESPONDENTS. 

Case No. 1893 of 1883. 

Limitation Act {XV of 1877), schedule II, articles 55. 144—Suit 
for possession of a tree—Immotable jwoperty — Act I of 1868, .section 5. 
—In a suit for possession of a tree which the defendant was alleged to 
have prevented the plainlifTs from felling, it was contended that the claim 
was barred by article 55 of the 2nd schedule of the Limitation Act. 

Eeld, that as the plaintiffs were not suing for the price of the tree, 
but for possession, that article was clearly inapplicable ; that the tree 
being attached to the earth was, until cut, "immovable property witto 
the defmilion in Act I of 1868, there being nothing in the Limitation 
Act repugnant to that deffnition, and the suit therefore feU under article 
141 of the 2nd schedule of the Limitation Act. 

No. 115. 

Before Ploxvden axid PoxveU^ JJ. 

MELA MAL & ANOTHER—(Plaintiffs)— APPELLANTS. 

HARBHAJ & ANOTHER— (Defendants) — 

RESPONDENTS. 

Case No. 284 of 1884. 

. . 

Court Fees Act {VII of 1870), section 12. cf. //-Appeifofe Court 
ing appeal for failure to pay Court fees required /or first Court—** Decree 
Cirii Procedure Code {Act XIV of 1882), section 2-No question as to amount 

of fees raised or decided in first Coxirt-InapplicaHlity qf section 12 of the 

Court Fees Act—Return of appeal to loxcer Appellate Court.—The lower 
Appellate Court dismissed under section 12, cl, IT, of the Court Fees Act the 
plaintiffs' appeal to his Court upon their failure to comply with an order to file 
within a certain period Court foe stamps both for the Court of first instance 
and for the Appellate Court. 

Held, that the order of tho lower Appellate Court was a " decree " within 
the meaning of section 2 of the CivU Procedure Code, an order diani^ 
ing a suit or an appeal being an adjudication upon a riglit clamed, 
which decides the suit or appeal so far as tho Court expressing it is 

concerned. 

But held further, as it appeared that no quesUon had arisen in or ^ 
decided by the first Court as to the amount of fee chargeable, that the 2nd 
para, of section 12, Court Fees Act was iuapplicabla, and the lower 
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Appellate Court was not competent to require from the plaintiffs an additional 
fee in respect of the first Court. 


Appeal returned to the lower Court with a direction to call upon the 

plaintiffs to state in their memorandum of appeal the amount at flrhich they 

valued the relief sought, and then to require them to pay an ad valorem 
fee on that amount. 


No. 118. 

Before Elsmie and Barney, JJ. 

KARAM DAD <fe OTHERS— (Plaintiffs) —APPELLANTS. 

Versun 

MT. BEGAM & OTHERS— (Dependants)— 

RESPONDENTS. 

Case No. 586 of 1883. 

Custom, Inheritance—Muhammadan Ghimba Jats of the Gujranwala dis¬ 
trict-Forfeiture by widotc of her husband's estate for unchastity.-In a suit, 
the parties to which were Muhammadan Chimba Jats, resident in the’ 
Gujranwala district, held that the plaintiffs had failed to prove any special 

custom whereby a widow could be deprived of her husband’s ancestral land by 
reason of unchastity 


No. 120- 

Before Plowden and Bwmey, JJ. 

KASSU & ANOTHER— (Dependants) —APPELLANTS. 

Versus 

RAHIM BAKHSH—(Pdaintifp)—RESPONDENT. 

Case No. 766 of 1882. 

Customy Adoption—Muhammadan Rajputs of Amballa district — Adop¬ 
tion of wife" s kinsman. —Found that no custom exists among the Muham¬ 
madan Rajputs of the Multani Bhatti got in the Amballa district, 
.rendering valid the adoption of a wife's kinsman in the presence of grand¬ 
nephews. 


No. 121. 

Before Plowden and Elsmie, JJ. 

GANGU— (Plaintiff) —APPELLANT. 

^ Versus 

JAWAHAR SINGH AND OTHERS— (Dependants)— 

RESPONDENTS. 

Case No. 571 of 1883. 

Absentee — Abandonment—Adverse possession. — Held, following the 
previous decisions of the Court, that the question of abandonment in absentee 
cases IS one of fact to be determined on the circumstances of each case as it 
prises, and such abandonment may be foimd as a fact, notwithstanding the 
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existence of entries in one or more settlement records, which show that the 
possessor is not holding adverse possession. 

On the facts of the present case, held that abandonment was not 
aflirraatively established. 

Further a/ppeal from the order of J. D. Tremlett, Esquire^ Addi¬ 
tional Commissionery Amritsar DivisioUy dated 23rcf 
January 1883. 

P. C. Chatterji for appellant. 

K. P. Boy for respondents. 

This was a suit for possession of 10 ghumaos 3 kanals 4 
marks of land situate in Sultanvind, tahsil and district Amrit¬ 
sar, 

The material facts of the case appear from the judgment of 
the Chief Court, delivered by— 

Plo\yden, J.—We have heard the parties by their counsel. 
The qu(;stion is wliether Lai Singh, the grand-father of plaintiff, 

or Lid Singh's sons abandoned their share in the ancestral land in 
the village of Sultanvind. 

We are of opinion that there is nothing in the e\ridence 
which is inconsistent with the continuance of an intention upon 
the part of L.il Singh and of Iris so*is to return and claim their 
ancestral shares if they should be minded to do so. We are not 
satisfied that Lai Singh or either of his sons did in fact abandon 

the ownership of their share, and that is the real and the sole 
question in the ctuso. 

It has repeatedly been laid down in the decisions of the Court 
that the question of abandonment in absentee cases is one 
of fact to be determined on the circumstances of each case 
as it arises (sec No. 115 oi Pii.ixjab Record, 1876, No. 38 of 
Pimjah Record, 1878, No. 1794 of 1880, which explains No. 38 
Pmioah Record, 1878, No. 141 of Pinxjab Record, 1883) ; the later 
reported cases also rule that abandonment may lie found as a fact, 
notwithstanding the existence of entries in one or more Settlement 

records, which show that the possessor is not holding adverse 
possession. 

In the present case, there appeai-s to bo no i-eason for Lai 
Singh aluvndoning his interest in the ancestral land. When he left 
the village, about A. D. 1850, Nidhan Singh was then young, as 
ho is said to have been about 40 when he died in about 1876. 
The fact that Nidhan Singh and Ram Singh had land to support 
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thf h T V “ference from this non-claim that 

San r a'"’ I ' '-i^hts in 

Sultanvmd. As a fact, in 1881, her husband’s title was set un 

by the widow of Nidhan Singh on behalf of her infant son the 

^amtiff, shortly after the death of Ram Singh, the brother of 

idhan Smgh. This looks as though the family of Lai Singh had 

t least not forgotten their rights in the village of Sultanvind. 

Upon the whole we are not satisfied that abandonment is 
affirmatively established, and we accordingly restore the decree 

o he fir J Court. The parties will bear their own costs in this 

Court and the Commissioner’s Court. 


No. 122. 

Before Tremlett and Powell JJ. 

SABALAM & OTHERS-(DE.KKnAVTs)-APPELLANTS. 

Versus 

MT. SARFARAZ & ANOTHER— (Pltfps.)—RESPDTS. 

Case No. 565 of 1883 

No. 130. 

Before Tremlett and Powell, JJ. 

MUSST. TALIA BIBI AND ANOTHER— (Plaintiffs)— 

APPELLANTS. 

MUSST. BUDI AND ANOTHER— (Defendants)- 

RESPONDENTS. 

Case No. 1239 of 1883. 

^ Casim Adovl^-Ka^hmiri Sheikhs oj Sialkot-iluhammadan Law 
In a suit by the daughter and sister of one H., a Kashmiri Sheikh of 
the town of Sialkot, to recover their share of the said H ’s estate 

y ‘l^f^dants as the adopted son of i 

hefa that the defendants had failed to discharge the onus which lay upon 

them of proving that the custom of adoption was recognized nmZ 

tribe to Which the parties belonged, and^hat thereZThel^^^^^^^^^^ 

de'fendtr " on the 

Uving ‘■S^*Muhan^?d“m“phIre™ “ Pobtion-writer, 



630 


Ilos. 132, 133 & 138, PUNJAB RECORt), 1884. 


No. 132. 

Before Plowden and Elsmie, JJ. 

MUSST. KHAN BIBI— (Defendant)— APPELLANT. 

Versus 

PIR SHAH— (Plaintiff)— RESPONDENT. 

Case No. 1111 of 1883. 

Muhamnuidan Law, Marriage—Conccrsion to Christianity—Apostacy 
from Islam—Dissolution of Marriage.—Held that according to Muham¬ 
madan Law when one of the parties to a Muhammadan marriage adopts 
bona fide tho Christian religion, that party renounces Islam, and such 
renunciation ipso facto terminates the relation of husband and wife. 

No. .133. 

Before Tremlett and Powell, JJ. 

HAFIZ GHULAM MUHD. KHAN— (Pltff.)— APPELLANT. 

Versus 

MOHAN LAL & OTHERS— (Defdts.) —RESPONDENTS. 

Case No. 2218 of 1882. 

Umitation Act (AF o/18771, schedule II, article 171 B—Death of 
respondent during pendency of appcal-Limitation for application to place 
legal representative on record -Abatement of appeal -Civil procedure Code (Act 
XIV 0/1882), sections 3G8, 582. — Held, that since the passing of the Civil 
Procedure Code of 1882, article 171 B. of tho 2nd schedule of the Limi¬ 
tation Act must bo hold to govern all applications to have the representative 
of a deceased respondent made a respondent, as tho force of section 582 
of the Code oE 1882 read with section 3G8 is to cause the word ‘‘defendant’' 
in tho last named section to comprise a respondent as well as a defendant, 
and tho roferonco in article 171 B. of the 2nd schedule of tho Umitotion 
Act to a deceased defendant in tho smd section 3G8 of tho Code must be 
understood to mean “ defendant," as tho word is defined in the Code at the 
time being, and therefore in cases governed by the Code of 1882 to 
comprise a respondent as well as a defendant proper. 


No. 138 

Before Tremlett and Powell, JJ. 
AMIRULL^VH SHAH— (Plaintiff)— APP ET.T.AN T 

Versus 

TABE HUSSEIN & OTHERS— (Defdts.)— RESPDTS. 

Case No. 1004 of 1883. 

Pre-emption—Original vendee re-selling to third party icith pre-emplue 

right—Claim by plaintijf with right superior to original vendee, but 

inferior to second vendce-Dismissal of cfaim.-ln a suit for pre-emption, 

It appeared that tho owner of tho property in suit first sold to one S., who 

subsequently re-sold to one S. A. in compliance with his pre-emptive riAt, 

whereupon the plaintiff, whose right was superior to that of S. but inferitw to 

that of S. A., sued the vendor, together with S. and S. A. for pre-empUon 
of the first sale. 
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Held, that the plaintifE’s suit failed, as there is no ground for holding 
that where, after a sale has taken place, an acknowledged pre-eraptor 
comes forward and claims the bargain and in recognition of his rights 
the purchaser conveys the property to him, the latter can be ousted and 
made to give way to another pre-emptor with claims inferior to his own 
before the said pre-emptor sues to enforce his right by a suit. 

No. 148. 

Before Tremlett and Powell, JJ. 

JAI SINGH— (Plaintiff) —APPELLANT. 

Versus 

UTTAM SINGH— (Defendant) —RESPONDENT. 

Case No. 2338 of 1883. 

Specific Relief Act (I of 1877), section 42 ^Declaratory decree—Suit 
by plaintiff to be declared the eldest son of his father—^^ Legal character:'— 
A suit by plaintiff asking for a declaratory decree that “ he is the eldest 
son of the late N. S.," held, not to be maintainable under section 42 
of the Specific Relief Act, as the mere fact of being the fiisl^born son 
does not, in the absence of special facts (which must be alleged), disclose 
any cause of action ; in other words, the being an eldest son is not a 
legal character within the meaning of the above section. 

Second appeal frorri the order of Carr Stephen, Esquire, Judicial 

Assistam,t Commissioner, Ludhiama, dated the 31s^ July 1883. 

Lai Chand, for respondent. 

The facts of this case sufficiently appear from the judg¬ 
ment of the Chief Court delivered by— 

Powell, J. —The plaintiff here asks for a declaratory decree 
« is the eldest son of the late Naurang Singh.'* We 

are of opinion that no such suit will lie. In a country where 
primogeniture gives, as a general rule, no special rights, the 
mere fact of being the first-born son, does not, in the absence 
of special facts (which must be alleged), disclose any cause of 
action; in other words, the being an eldest son is not a “ legal 
character ” within the meaning of section 42 of the Specific 
Relief Act. The plaintiff in his written plaint does not ex¬ 
plain or disclose that there are any particular facts or circum- 

» 

stances, which make, in his case, any “ legal character ” to 
belong to him. It is suggested that, as eldest son, he would 
be entitled to be **lambardar" ; but that is purely a matter 
for the revenue authorities, no legal right to be lambardar 
exists on the ground of primogeniture, nor would a civil suit 
lie for it. 
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"W e therefore so far accept the appeal as to quash the 
proceedings throughout, on the ground that the Courts had 
no jurisdiction, and that the plaint ought to have been rejected 
ab tmlio. This is the utmost wo can do in plaintiffs favour. 
AVc can also place on record that the respondent admits before 
this Court that there is no design or desire to question the 
Jeaitimacy of the plaintiff as a son of Naurang Singh. 

The plaintiff must bear all the costs (throughout) of the 
respondent. The pleader’s fee is to be Rs. 20. 


No. 156. 

Before Trcmlett and Powell, JJ. 

JUMNA it 2 OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

AHMAD ALT IvHAN —(Defendant)— RESPONDENT. 

Case No. 1175 of 1883. 

Occupancy riyhts -Abandonment by occupancy tenant without arrang¬ 
ing for cultivation —Forfeiture of rights- Abandonment by miMor—Plaintiffs, 
the son and brothers of one A. and the recorded occupancy tenants of 
the disputed land, of which tlio defendant was proprietor, sued to recover 
their occupcuicy tenure. The lower Courts found that U years ago A. 
went away taking his two brot!iei‘s, wlio wore tlien minors, with him. 

without providing for the cidtivaaou and for the continuance of the 
occupancy right. 


lIcM, tliat A. s rights wore lost, as an occupancy tenure absolutely 
determines, if the tenant voluntarily abiuidons it for a single harvest 
without making arrangemenls for the cultivation. 

Held further, that A. had destroyed his brothers’ rights as well as 
his own, as when an occupancy holding devolves on a minor, the minor’s 
rights will be absolutely destroyed, oven while ho is still a minor, unless 

a dc jure or de facto guardian comes forward and cultivates for him or 
aiTanges for the cultivation. 


Beco7id appeal from the order of Lieutenant-Colonel E, G. 

Hastings, Deputy Commissioner, Hazara, dated 28tA Feb¬ 
ruary 1883. 

The facts of this case sufficiently appear fi'oiu Uie judg- 
iiiciit of tho Chief Court delivered by— 


luEMLEiT, J.—The plaintiffs are tho sons of the late Ali 
Oouhar and Ids two brothers. AH Gouhar and his bi-others 
are the recorded occupancy tenants of the disputed land, of 
which the defendant is the proprietor. Being for a longer or 

shorter time out of possession, they now i-etum and claim to 
get back this occupancy tenure. 
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The two lower Courts found All Gouhar went away 14 

years previously, taking his two brothers, who were then 

minors with him, and that he did this without providing for 

the cultivation and for the continuance of the occupancy rights. 

As to the brothers, the lower Court found that they (the 
minors; accompanied Ali Gorihar. 

A case has been found and produced on appeal, showing 
Ah Gouhar was back in the village and got possession of a pait 

at any rate of the holding as late as 1871. But whether he 

left after 1871 or before seems to us very immaterial, if it be 
true as the Courts have found, that he left ivithout providing 
for the cultivation. The plaintiff, if ejected by the landlord 
wi ongfully, has mdeed a term of 12 years within which to recover 
his occupancy holding, but we are aware of no authority for 
olding that such a tenure does not absolutely detei-mine, if the 
tenan^t voluntarily abandon it for a single harvest without making 
arrangements for its cultivation. So on the findings, which we 
must accept in second appeal as correct, Ali Gouhar’s rights are lost. 

Similarly, we hold when an occupancy holding devolves 
on a minor, the minor’s rights will be absolutely destroyed even 
while he IS still a minor, unless a de jxt,re or de facto guardian 
comes forward and cultivates for him or arranges for the cultiva- 
tion ; and consequently when Ali Gouhar went away with his 
brothers, he destroyed their rights as well as his o^vn. 

We therefore reject the appeal. 


No. 157. 

Before Elsmie and Burney, JJ. 

NIHAL CHAND— (Decree-holder) — PETITIONER. 

Versus 

JIWAN SINGH— (Auction-purchaser) —RESPONDENT. 

Case No. 630 of 1883. 

Civil Procedure Code (Act XIV of 1882), section 315~-Execution sale^ 
Saleable interest—Refund of purchase-money,—Held, that an auction- 
purchaser of a house which has been sold in execution of decree, can, after 
the sale has been set aside in a suit brought by a third party against the 
auction-purchaser and the judgment-creditor, recover from the judgment- 
creditor by summary process, under section 315 of the Civil Procedure Code, 
the money which he has paid for the house on the ground that the judgment- 
debtor had no saleable interest in the property. 
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Before Ploxvden and Bv/rney, JJ. 
CHUNNI LAL— (Defenda^jt) —PETITIONER. 

Versus 


MUSSAMMAT SHAHZABA KHANAM & OTHERS 


(Plaintiffs)— RESPONDENTS. 


Case No. 162 of 1883. 

Jurisdiction of Small Cause Court—Act XI of 1865, section 6—*‘Renf"— 
Contract.—Held, that the expression “rent" in section 6 of the Small Cause 
Court Act, 1865, is not limited in meaning to rent duo on contract, but 
includes money claimable in respect of premises of the plaintiff used and 
occupied by the defendant without a contract. 


No. 165. 

Before Tremlett and Powell, JJ. 

SADAR DIN— (Defendant)— APPELLANT. 

Fe?*5its 

CIIOGAITA <k ANOTHER— (Pltffs.)— RESPONDENTS. 


Case No. 2630 of 1883. 


Custom, Adop(iort—ifcans of the Gujrat District—Wife's brother's son — 
Found that by the custom of the Awans of the Gujrat District, thou^ 
daughter’s sons and resident sons-in-law may be adopted, the adoption of 
strangers and a wife’s relations {e.g. a wife’s brother’s son) are not 
allowed. 


Second appeal from the order of Pundit Moti Lai, Jitdicial Assit- 
tant Commissioner, Gtijrat, dated 2Sth August 1883. 

The material facts of this case appear from the judgment 
of the Chief Court delivered by— 

Tremlett, J. — This is a suit to contest a deed of gift of his 
land by a childless Awan of the Gujrat District to his wife’s 
brother’s son, whom he alleged he luid adopted from a child and 
brought up os his son. 


Both the lower Courts have found against the validity of 
the gift, and after going through the ex-idence we concur in 
thinking that among these Awivns, though daughter’s sons and 
I'esident sons-in-law may be adopted, the adoptions of strangers 
and a xvife’s relations arc not allowed. This being so we dismiss 
the appeal xvith costs. (Tho invalidity of the adoption of 
course disposes of the gift, as the donee could have no chance 

of. succeeding vlib ^ in a privileged position as 

adopted : [_ 
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